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(26) Notification u/s 25(6D) of CGST Act, 2017 superceeding
No. 17/2020-CT dated 23-3-2020 notifying per sonsto whom
provisionsof sub-section (6B) or sub-section (6C) of section
25 of CGST Act will not apply
No. 03/2021-Central Tax

G.S.R. 132(E). New Delhi, Dated 23rd February, 2021 - Inexercise
of the powers conferred by sub-section (6D) of section 25 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017) (hereafter inthisnotification
referred to asthe said Act), the Government, on the recommendations of
the Council andin supersession of the notification of the Government of India
inthe Ministry of Finance (Department of Revenue) No. 17/2020-Central
Tax, dated the 23rd March, 2020, published in the Gazette of India,
Extraordinary, vide number G.S.R. 200(E), dated the 23rd March, 2020,
except as respects things done or omitted to be done before such
supersession, hereby notifiesthat the provisions of sub-section (6B) or sub-
section (6C) of section 25 of the said Act shall not apply to aperson who
is, -

(@ notacitizen of India; or
(b) aDepartment or establishment of the Central Government or State
Government; or

(c) alocal authority; or
(d) astatutory body; or
(e) aPublic Sector Undertaking; or

() aperson applying for registration under the provisions of sub-section
(9) of section 25 of the said Act.
[Published in the Gazette of India dated 23-2-2021]
Q
(27) Notification u/s44(1) of CGST Act, 2017 amending No. 95/
2020 - CT dated 30-12-2020 extending the time limit for

furnishing of theannual return for thefinancial year 2019-
20 till 31-3-2021

No. 04/2021-Central Tax

G.S.R. 142(E). New Delhi, Dated 28th February, 2021 - Inexercise
of the powers conferred by sub-section (1) of section 44 of the Central
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Goods and Services Tax Act, 2017 (12 of 2017), read with rule 80 of the
Central Goods and Services Tax Rules, 2017, the Commissioner, on the
recommendationsof the Council, hereby makesthefollowing amendmentin
the notification of the Government of Indiain the Ministry of Finance
(Department of Revenue), No. 95/2020 - Central Tax, dated the 30th
December, 2020 published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number GS.R. 809(E), dated the 30th
December, 2020, namely:-

Inthe said notification, for thefigures*28-2-2021", thefigures* 31-3-
2021" snall be substituted.

Note: The principal notification No. 95/2020 - Central Tax, dated the 30th
December, 2020, was published in the Gazette of India, Extraordinary, vide
number 809(E), dated the 30th December, 2020.

[Published in the Gazette of India dated 28-2-2021]
d

(28 Sandar d Oper ating Procedure (SOP) for implementation of
theprovision of suspension of registrationsunder sub-rule
(2A) of rule 21A of CGST Rules, 2017

Circular No. 145/01/2021-GST
CBEC-20/06/01/2021-GST

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs, GST Policy Wing

New Delhi, dated the 11th February, 2021

Subject: Standard Operating Procedure (SOP) for implementation of the
provision of suspension of registrationsunder sub-rule (2A) of rule 21A of
CGST Rules, 2017 —regarding

Asyou areawarethat vide notification No. 94/2020-Central Tax, dated
22-12-2020, sub-rule (2A) has been inserted to rule 21A of the Central
Goodsand Services Tax Rules, 2017 (hereinafter referred to asthe CGST
Rules). The said provision providesfor immedi ate suspension of regisiration
of aperson, asameasureto safeguard theinterest of revenue, on observance
of such discrepancies/anomalieswhich indicate violation of the provisions
of Act and rulesmadethereunder; and that continuation of such registration
posesimmediate threat to revenue.
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2.1 Sub-rule(2A) of rule 21A isreproduced hereunder:

“(2A) Where, acomparison of the returns furnished by aregistered
person under section 39 with

(@ thedetailsof outward suppliesfurnishedin FORM GSTR-1; or

(b) the details of inward supplies derived based on the details of
outward supplies furnished by his suppliers in their FORM
GSTR-1,

or such other analysis, asmay be carried out on the recommendations
of the Council, show that there are significant differencesor anomalies
indicating contravention of the provisionsof theAct or therulesmade
thereunder, leading to cancellation of registration of the said person, his
registration shall be suspended and the said person shall beintimated
inFORM GST REG-31, electronically, on the common portal, or by
sending acommunication to hise-mail address provided at thetime of
registration or as amended from time to time, highlighting the said
differencesand anomalies and asking him to explain, withinaperiod
of thirty days, asto why hisregistration shall not be cancelled.”;

2.2 Till the time an independent functionality for FORM REG-31 is
developed ontheportal, in order to ensure uniformity in theimplementation
of the provisions of above rule across the field formations, the Board, in
exercise of its powers conferred by section 168 (1) of the Central Goods
and ServicesTax Act, 2017 (hereinafter referredtoas” CGST Act”), hereby
providesthe following guidelinesfor implementation of the provision of
suspension of registrationsunder thesaid rule.

3.  Ontherecommendation of the Council, the registration of specified
taxpayersshall be suspended and system generated i ntimation for suspension
and notice for cancellation of registration in FORM GST REG-31,
containing thereasons of suspension, shall be sent to such taxpayersontheir
registered e-mail address. Till thetimefunctionaity for FORM REG-31is
made available on portal, such notice/intimation shall be made availableto
thetaxpayer on their dashboard on common portal in FORM GST REG-
17. Thetaxpayerswill be ableto view the noticein the“ View/Notice and
Order” tab post login.

4. Thetaxpayers, whoseregistrationsare suspended (hereinafter referred
toas“the said person”) under the above provisions, would berequired to



www.dineshgangrade.com

132 Tax Law Decisions (Vol. 66

furnishreply tothejurisdictiona tax officer withinthirty daysfromthereceipt
of such notice/ intimation, explaining thediscrepancies/anomalies, if any, and
shall furnish the detailsof compliances made or/and the reasonsasto why
their registration shouldn’t be cancelled:

a.  Thesaid personwould berequired to reply to thejurisdictional officer
againgt the noticefor cancellation of registration sent tothem, in FORM
GST REG-18 onlinethrough Common Portal withing thetimelimit of
thirty daysfrom the receipt of notice/ intimation.

b. Incasetheintimation for suspension and notice for cancellation of
registration isissued on ground of non -filing of returns, the said person
may fileall the due returnsand submit theresponse. Similarly, in other
scenarios as specified under FORM GST REG-31, they may meet
the requirementsand submit thereply.

5.1 Post issuance of FORM GST REG-31 via email, the list of such
taxpayers would be sent to the concerned Nodal officers of the CBIC/
States. Also, the system generated notice can be viewed by thejurisdictional
proper officerson their Dashboard for suitable actions. Upon receipt of reply
from the said person or on expiry of thirty days(reply period), atask would
be created in the dashboard of the concerned proper officer under “ Suo
moto cancellation proceeding”.

5.2 Proper officer, post examination of theresponsereceived fromthesaid
person, may pass an order either for dropping the proceedings for
suspension/ cancellation of registration in FORM GST REG-20 or for
cancellation of registrationin FORM GST REG-19. Based on the action
taken by the proper officer, the GSTIN statuswould bechangedto “ Active’
or “ Cancelled Suo-moto” as the case maybe.

5.3 Till thetimeindependent functionality for FORM GST REG-31isfully
ready, itisadvised that if the proper officer considersit appropriateto drop
aproceeding anytime after theissuance of FORM GST REG-31, hemay
advisethe said person to furnish hisreply on the common portal in FORM
GST REG-18.

5.4 Itisadvisedthat in casethe proper officer isprima-facie satisfied with
thereply of the said person, he may revoke the suspension by passing an
orderinFORM GST REG-20. Post such revocation, if need be, the proper
officer can continue with the detailed verification of the documents and
recovery of short payment of tax, if any. Further, in such cases, after detailed
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verification or otherwise, if the proper officer findsthat the registration of the
said personisliablefor cancellation, he can again initiate the proceeding of
cancellation of registration by issuing noticein FORM GST REG-17.

6. Difficulties, if any, in implementation of these instructions may be
informed to the board (gst-cbec@gov.in). Hindi version follows.

(Sanjay Mangal)

Commissioner (GST)

d

(29) Clarification in respect of applicability of Dynamic Quick
Response (QR) Code on B2C invoices and compliance of
notification 14/2020- Central Tax dated 21st March, 2020

Circular no. 146/02/2021-GST
F.No. CBEC-20/16/38/2020-GST

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs, GST Policy Wing

New Delhi, dated the 23rd February, 2021

Subject: Clarificationin respect of applicability of Dynamic Quick Response
(QR) Code on B2C invoices and compliance of notification 14/2020-
Central Tax dated 21st March, 2020 - Reg.

Notification No. 14/2020-Central Tax, dated 21st March 2020 had
been issued which requires Dynamic QR Code on B2C invoiceissued by
taxpayers having aggregate turnover more than 500 crorerupees, w.e.f. 1-
12-2020. Further, vide Notification No. 89/2020-Central Tax, dated 29th
November 2020, penalty has been waived for non-compliance of the
provisionsof Notification No.14/2020— Central Tax for the period from O1st
December, 2020 to 31st March, 2021, subject to the condition that the said
person complieswith theprovisionsof the said Notification from O1st April,
2021.

2. Variousreferenceshave been received from trade and industry seeking
clarification onapplicability of Dynamic Quick Response (QR) CodeonB2C
(Registered person to Customer) invoices and compliance of Notification
No. 14/2020-Central Tax, dated 21st March, 2020 asamended. Theissues
have been examined and in order to ensure uniformity intheimplementation
of theprovisionsof thelaw acrossthefield formations, theBoard, in exercise



www.dineshgangrade.com

134 Tax Law Decisions (Vol. 66

of itspowersconferred under section 168(1) of the CGST Act, 2017, hereby
clarifiestheissuesin thetable below:

Issue-1 : To which invoice is Notification No 14/2020-Central Tax
dated 21st March, 2020 applicable? Would this requirement be
applicable on invoices issued for supplies made for Exports?

Clarification : Thisnotification isapplicableto atax invoiceissued to an
unregistered person by aregistered person (B2C invoice) whose annual
aggregateturnover exceeds 500 Cr rupeesin any of thefinancial yearsfrom
2017-18 onwards. However, the said notification is not applicable to an
invoiceissuedinfollowing cases:

i.  Wherethesupplier of taxable serviceis:

a) aninsurer or abanking company or afinancid ingtitution, including
anon-banking financial company;

b) agoodstransport agency supplying servicesinrelationto trans-

portation of goods by road in a goods carriage;

c) supplying passenger transportation service,

d) supplying servicesby way of admissionto exhibition of cinemato-

graphinfilmsin multiplex screens
ii. OIDAR supplies made by any registered person, who has obtained
registration under section 14 of the| GST Act 2017, to an unregistered
person.

As regards the supplies made for exports, though such supplies are
made by a registered person to an unregistered person, however, as e-
invoicesarerequired to beissued in respect of suppliesfor exports, interms
of Notification no. 13/2020-Central Tax, dated 21st March, 2020 treating
them as Business to Business (B2B) supplies, Notification no. 14/2020-
Central Tax, dated 21st March, 2020 will not be applicable to them.
Issue-2: What parameter s/ detailsarerequired tobecaptured inthe
Quick Response (QR) Code?

Clarification : Dynamic QR Code, intermsof Notification No. 14/2020-
Central Tax, dated 21st March, 2020 isrequired, inter-alia, to contain the
followinginformation: -

i.  Supplier GSTIN number

ii.  Supplier UPIID
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iii. Payee'sBank A/C number and IFSC
iv. Invoice number & invoicedate,
v. Totd InvoiceVaueand
GST amount along with breakupi.e. CGST, SGST, IGST, CESS, €tc.

Further, Dynamic QR Code should be such that it can be scanned to
makeadigital payment.

Issue-3: If asupplier provides/displays Dynamic QR Code, but the
customer opts to make payment without using Dynamic QR Code,
then will the cross reference of such payment, made without use of
Dynamic QR Code, on the invoice, be consider ed as compliance of
Dynamic QR Code on the invoice?

Clarification : If thesupplier hasissued invoice having Dynamic QR Code
for payment, thesaidinvoice shal be deemed to have complied with Dynamic
QR Coderequirements.

In caseswherethe supplier, hasdigitally displayed the Dynamic QR
Code and the customer pays for the invoice: -

I.  Usingany modelike UPI, credit/ debit card or online banking or cash
or combination of various modes of payment, with or without using
Dynamic QR Code, and the supplier providesacrossreference of the
payment (transaction id along with date, timeand amount of payment,
mode of payment like UP!, Credit card, Debit card, online banking etc.)
on theinvoice; or

ii.  Incash, without using Dynamic QR Code and the supplier providesa
cross reference of the amount paid in cash, along with date of such
payment ontheinvoice;

Thesaidinvoiceshal be deemed to have complied with therequirement
of having Dynamic QR Code.

Issue-4: If the supplier makes available to customer s an electronic
mode of payment like UPI Collect, UPI Intent or similar other modes
of payment, thr ough mobileapplicationsor computer based applica-
tions, where though Dynamic QR Code is not displayed, but the
details of merchant as well as transaction are displayed/ captured
otherwise, how can therequirement of Dynamic QR Codeasper this
notification becomplied with?
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Clarification : In such cases, if the cross reference of the payment made
using such el ectronic modes of payment ismade on theinvoice, theinvoice
shall be deemed to comply with the requirement of Dynamic QR Code.

However, if payment ismade after generation/ issuance of invoice, the
supplier shall provide Dynamic QR Code ontheinvoice.

Issue-5 : Is generation/ printing of Dynamic QR Code on B2C
invoicesmandatory for pre-paid invoicesi.e. wher epayment hasbeen
made befor e issuance of the invoice?

Clarification : If crossreference of the payment received either through
electronic mode or through cash or combination thereof is made on the
invoice, then the invoice would be deemed to have complied with the
requirement of Dynamic QR Code.

In cases other than pre-paid supply i.e. where payment is made after
generation/ issuanceof invoice, the supplier shall provide Dynamic QR Code
ontheinvoice.

Issue-6 : Once the E-commerce operator (ECO) or the online
application has complied with the Dynamic QR Coderequirements,
will the suppliers using such e-commer ce portal or application for
suppliesstill berequired tocomply with therequirement of Dynamic
QR Code?

Clarification : Theprovisonsof thenotification shall apply to each supplier/
registered person separately, if such personisliabletoissueinvoiceswith
Dynamic QR Codefor B2C supplies as per the said natification. In case,
the supplier ismaking supply through the Ecommerce portal or application,
and the said supplier gives cross references of the payment received in
respect of the said supply ontheinvoice, then suchinvoiceswould be deemed
to have complied with therequirements of Dynamic QR Code. In casesother
than pre-paid supply i.e. where payment ismade after generation / issuance
of invoice, the supplier shall provide Dynamic QR Code on theinvaoice.

3. Itisrequested that suitabletrade noticesmay beissued to publicizethe
contentsof thiscircular.

4. Difficulty, if any, intheimplementation of the aboveinstructionsmay
please be brought to the notice of the Board. Hindi version would follow.
(Sanjay Mangal) Commissioner

Q
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(30 CBIC provides facilitation for exporters having 1GST
refund issues

PressInformation Bureau
Government of India, Ministry of Finance

22-February-2021, 7:05 PM

The Central Board of Indirect Taxesand Customs(CBIC) hasextended
the time limit for sanction of pending IGST refundsin such caseswhere
records havenot been transmitted to ICEGATE dueto GSTR1 and GSTR3B
mismatch error. Thisovercomesthe problem of refund blockage by allowing
refunds subject to undertakings/submission of CA certificates by the export-
ersand post refund audit scrutiny. Thisfacilitation wasissued Vide Circular
04/2021 and would be applicableto al shipping billsfiled up to 31-3-2021.

The CBIC hasal so extended thefacility for resol ving invoice mismatch
errors (classified as SB-005 error) through customs officer interface on
permanent basisvide Circular 05/2021. Earlier thisfacility wasprovided for
alimited period i.e. in respect of shipping billsfiled up to 31-12-20109.

Theexporter may avail thefacility of correction of Invoice mis-match
errors(error code SB-005) in respect of al past shipping bills, irrespective
of itsdate of filing subject to payment of anominal fee.

The CBIC has continuously taken a proactive approach to resolve
issuesfaced by thetrade. It is seen that aconsiderable number of exporters
have beenfacing difficultiesin getting their IGST refund sanctioned either due
tolack of facility toamend GST 3B return or bona-fideclerica/human errors
whilefiling the documents. With the endeavor of resolving all such pending
IGST refund claims, CBIC hasissued Circular 04/2021-Customs dated 16-
2-2021 and Circular 05/2021-Customs dated 17-2-2021.

a
Aifengh 7 glaer @
I T FETCE, RG TR, o7 Jaes
22 WEdl, 2021, 7:05 3TSUES

HERT ST X TF HHT 3[eah are (Eeiemgdt) 7 fFfaent @i sesiuaer
Rebe & 311 T STl 1 G@d T Aed AT T HSRT & T q HHT aer
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& 2 | 7 glowr 37 Amar § frertt 9 Shuediem- 1 iR sfogdsm- 34t §
ReptE foretrr 7€t &1 & wTHer STEAE T TIHTARA AET &7 9T § | T AT s
T e T & THeT T & S | I8 FAfdent ST A1eE STHEeE H SABAHT
/ ST 3R e ST Y 3R Rwe & arg 3ifee ser w fndt &0 | 7=
gferam 04/2021 1 SR fof Mo aftesy & SRT @wp R & TS 7 1S R 31
o 2021 s &ft ffi foer o Ay & o

dfeftetrselt ¥ satae feT & o areft ‘wweft-005 I v famwat i S@a
U, | ok AR & §THE & SIRY AW i glorar wrft &9 & & af
2|38 T 5/2021 & aRer & SIRY R | onft aw fifT foer & forg
HiaT ok AR & SR e &t glewr 31 fagsw 2019 T & 3uciey of |

frafae e & e § o1 ® 3 (IR Fre wEst-005) 1 3w
& T & s areft 7€ gferem 7 anft ffi forer & fore anferer o wehr € 1 37
gfere forelt off fafer o foremtt | serer faQ Ferfaent r T w157 3T Yoo T T |

Hisfremsdt, foema o 317 @ femsdt &l &t T & foTe @A |fshr aeiian
JTOHT T&T ® | I8 @1 ST LT & fop Shuwdt-3+ft e wiget aa ama s &
ferfterter/wefter &7 & g2 FfeAT T Genfera e giowr 79 § | 59 nr
foridenT sl SMTESiuEeT e T gfteT o H SHieTSaT 1 ST T I &T
g | W mf dfea sgsfuedt e a@t & g T & fore, disfiengdt 7w
IRYT 04/2021-HWT ook &6 16-2-2021 X & 99T 05/2021-
HHT q[oeh fGTeh 17-2-2021 & SR T & |

Q

(32 Duedatefor furnishing of GSTR-9 and GSTR-9C for the
financial year 2019-20 extended further to 31-3-2021

Press|nformation Bureau
Government of India, Ministry of Finance

28-February-2021, 6:40 PM

It may be noted that the due date for furnishing of theAnnual returns
(GSTR-9 and GSTR-9C) specified under section 44 of the CGST Act read
with rule 80 of the CGST rulesfor thefinancial year 2019-20 was earlier
extended from 31-12-2020 to 28-2-2021 vide Notification No. 95/2020-
Central Tax dated 30-12-2020. Inview of the difficultiesexpressed by the
taxpayersinmeeting thistimelimit, Government hasdecided to further extend
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theduedatefor furnishing of GSTR-9 and GSTR-9C for thefinancial year
2019-20t0 31-3-2021 with the approval of Election Commission of India
Thispressnoteisbeing issued to keep taxpayersinformed so that they may
plantheir returnfiling accordingly. Suitable notification to give effect to this
decisionisbeingissued.

d
(33) Notification u/s 3 of Vivad se Vishwas Act, 2020

S.0. 964(E). New Delhi, Dated 26th February, 2021 - In exercise
of the powers conferred by section 3 of the Direct Tax Vivad se Vishwas
Act, 2020 (3 of 2020), the Central Government hereby makesthefollowing
amendmentsin the notification of the Government of India, Ministry of
Finance, (Department of Revenue), number 85/2020, dated the 27th
October, 2020, published in the Gazette of India, Extraordinary, Part-11,
Section 3, Sub-section (i), vide number S.O. 3847(E), dated 27th October,
2020, namely:-

Inthesaid notification,-

() inclause(a), for thefigures, lettersand words* 28th day of February,
2021” thefigures, lettersand words “ 31st day of March, 2021 shall
be substituted;

(i) inclause (b), for the figures, letters and words “ 31st day of March,
2021 thefigures, lettersand words* 30th day of April, 2021" shall be
substituted; and

(i) inclause(c), for thefigures, lettersand words* 1st day of April, 2021”
the figures, letters and words “1st day of May, 2021 shal be
subgtituted.

Note: The principal notification was published in the Gazette of India,
Extraordinary, Part-11 Section 3, Sub-section (ii) dated the 27th October,
2020 vide No. S.O. 3847(E), dated 27th October, 2020 and was
subsequently amended by Noti. No. S.O. 4804(E), dated 31st December,
2020 published in the Gazette of India, Extraordinary, Part-11 Section 3, Sub-
section (ii) dated the 31st December, 2020 and Noti. No. S.O. 471(E),
dated 31st January, 2021 published in the Gazette of India, Extraordinary,
Part-11 Section 3, Subsection (ii) dated the 31st January, 2021.

[Published in the Gazette of India dated 26-2-2021]
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(34 Copy of letter submitted by Ahilya Chamber of Commerce
and Industry to FM

JfEear IweR TE A T T § ST
13-2-2021

g7 : A ot eyt fosEerti,
- aste # SHuEet § Gatia 6% ST STaet st SETa auT =
s gena |
AR,

T o1 TTTEH § UH s T (T T & fSTEeht 7T ST Heha & 1 Ul
T T ARAT T SHTHST T FeedT T (8 TE HT GearT ohar S T
& 3 U o [OIC fohal TRIT & | G D W SATHAT GRT JETANT I Ul o
foTT ¥ M W e e SR gTeu S 9T AT fiw S AR a6 @ ¥
dfeeh %D ARHAT GRT SHTAST Tl HTEAT FT FLHRT G HI ATCTHIARITET =T
YT I a1 |

TORY THIRUE & 9a8T 08 9o & o onff Smanfer wefauer § qer
TR THIRITEH 3 7T 13 FRat Y ol & T & Goe § Ush afesh S8
FI T TAT 39 A3 H, IS F D TAUHT o Gog H STIGT W qH1E qr
=T 3fod G YT T & | AR G & TSRS I hig JHAM T8l &
qAT IGE SHAT § TR AT AT T o Sfd fovam e |
1) FAU ST - JAHH FHHT & T8 T HI3 TEAT S0 HIE 1 HI3 9]
AT HATT ST & AT Haliod AT & HITHT FAd o - FTER a8 qdls
T AT ST & AT 3T W FIE B T AL ST |

TS T HET - S5 YT & ded 9T 7 H Sealtd JEdiad &
o qed T 1S HET ST ST TEET 3h IS S i Il & T g TvcTs
AT & ST T 36 98 SHUEEt i SR ST o7 I8 a9 1 JaTs 2017
Tt fof S @ Sfuee! A g7 & § AL "1 ST |

TS - 30 TG & Ieid agd qR §eTe S ot ao ot Tet age
& 3R off 1 S 2017 & T HT SIS T ST RAfh SHTH T
2 | ST T IE HEATT T AR & 30 a9 off Tt ot et gum § 8 gem
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S 8 1 HIR 9L AT ST | 36 STAT 36 L T TG S 1T o Jar
FHUT HATTeh TR TaeT AT 3 TR IE T H IH & [ s Wl HHT H agaa
frset airE & &1 forar ST |

TS - 3T TR 36 T h1 GRATAT hl off 0 & R § T <t
¥ 1 98 Hated R T G HI §C AR 3w & gHeRr Amp |

2) FAUE &HEA - 9N 74 & WERERM § I8 UM ¢ 6 37N T g T
Tk ¥ TR STt X HRATS BT & T Hed SAfth L SeATTS ohT ST L SaT
& T 31 Ak T U qT IR 129 37 130 3t FHRATS T qof A1 ot S |

TE TEATIAT GINYT - TEATIT GNeT § 31 Ffhal 9T 8RT 129 3T
130 1 HRATS T Td: IO HH T TG geT fear o1 &1 2 |

IS - TIIaET ¥ U &3 3Tl 0 377 | © foh 37K U e
FX TR T & STIET FEATSS § FHT ¥ AT Y HAIT Fg Ak A R I
AR geATre ST o G H 377 T8 & Uelt aunm § o7 gy o4feh 3ot et qof
ot T ST © ar oft 1= Ffhar W 9™ 129, 130 #Y FHREETE IR @ | a8
= 3t = T

T - 36 YU 0 qEad WM ST ey |
3) FAUH IS - JAHH HMT HGWT 83 & ded W Huir, S, a9
STET FHRATE o SR ST SHIHTL b1 AT & 3T TSTET o (o H UHT hiAT TR
BT AT 98 GaRid s4fth & GUi, Soh ScaTe sl st 3o o bl § |

TAS T - T T & dad 39 SRR T SR 9T foAdT ST &7
& o 319 Rt @t gpeft, Fraaw, av, Sifenil 1 7eg 71 &, a1 & Jae
g 2 sanfe &g gTauHT & ded ot steeme fRT ST Ee |

TS - 30 W& P HAHR AR AT § ST T AR cqd FHdT & aol
Ff 3 T & @A GSeHF TEEH dF g MK S W SR gama o
ST |

T - 3 TEUH & Q@ad W@ ST AT |
4) FAAM T - 9N 129 % dgd 3R are & dre § FHiRa a&ames
TEI U1 ST & 3TeFET T & fShed] SR T oaio 21T & a7 AT |ied are
Ueheht ST foRalT ST HehdT & T UET G917 H 3T TMT T 100% UAee! TS ST |
T I 14 T & S Wi &1 fopam SIrm & dF U /1eT sl TSTErd i
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T FEAE 9T 130 F ST Gehdl 7 |

TS TEATIIT TV - AT I § Te9e df et sl ST

200% HAT TEATT 8, dfceh I8 off Searfad & Y 39 T &0 3Tt 15 foo
& TG ST AT Rt T STRFRRT ZRT HTST 37X ATe hl o L T ST |
IR a8 At et off AT A18dr € v 3T Uedl i URT T 25% Ut ST
T 0T |
q9TT -
1. 39 YR & qgd Udedl i TRT aF L & T2 & quT ISR 7 HIE
foraamiierm 7 © weh B d 3 S foh 2 For T Tera fora ST St aar
& foTe oft fonmT hrRiaTE T ToT & I Ueet ot TRT a1 JfE T bl & AR
T A A A DS faaentiosh off stfeeprt sy 72 2 | foeft wmam=r 3fe & for
200% ST T TRT a5 M & TT 36T ot Toh S STShIT & i I8 T
2 I H aSE IRAT &€ dfedT S|r &7 UeT & | 8T & 39 JWE H HST
FHT AT GEIART T o7 off o FohaT 2 |

2. IE & g ¢ fon forEt oft Stett 3fT 3fera sl Y g & SO 200%
Ut AT T OTC UHT ER1T H qUa AT sie o T BRI AT ST o (oTT sga
TR T8 T & T 39 SR T [T ZRT TEIANT o ST 3 Tl T8
T T T i | 3 oft adenfaes ®a & feret oft urer eteraT ave sy aeETa
foRT SR SOAT TR & 7T oft AT &7 JTWIT qoT o JTer a0 o
vt FHRATS & fowg agd @R a1 WIS qe gge |

3. &% AR fomT & ARMRRY T QMY F a9E ¥ S5 St Ul @ i
T ffRoT 87 ST 8 T 3THT 25% W R Fg et ot T K g | e

SaT 3fud = & afed @

T - 30 TG T 07 & § 7 g 1 STawaenar @ et off S
oft forame Sfuadt & =ret ® € 388 25% & 31feek awr 129 § e © | @
(e & AT | AR W I8 TEEM 8T AT o 6 9T 3l JTART AT AT ST
TAT &R 125 & d&d & 25000 T I THT Ul A & ARIHR 1 &
J9ANT &Y |

5) FEUH AW - FET & GRT 151 & g SAEIAT & SATER T HETR
FI AR g foF F5 Afeadht T &I ST & |
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THE TEATIIT TINGT - T AT & ded BHH 37T A fohey o
3 ARt Ttk SfreT A F ot oft safth @ I SRRt whia fe
STHT SEdTfee 2 |

TWTT - 39 TG A &0 ATHRR TR T FRT e foRar ST dehat
& o gy & foret oft safeh ot 30 e & e S 81 9T ST H T T AT
BeT U |

AT - 39 & 1 AHR % wfeR 7 & Hiftg @ =nfze arfer
HTGTIF T T SHAT ITANT & T |

6) AT R - SIS T IR 16 & A8 AT ST 298 A ek
Farte st o forehed I OX T BT & 2o ol TIIRT 36k ook @Td § 9§ ST
T

T9E TEATtad qie- iR ® a8 fawed 1 g ot & § fier
= it aRfeurfa & 30 veer 9k o fafa ST 8T auT a1e 7 SHE getid
ST #T g o & I s1aeT T 8 |

NS - 399 A7 fah faiast i Ramfier OSft snafad gt afess st
F g o # FRATE & qed AR ST Y= 1 Fear Hem |

TS - T STFTET FT [T T T@d g FATT & Harerd 360 Tee™
& qdad & W AT AR |
7) adur gRfRerfa - adue oitufs & fieer a¢ 3 o & Sfieget & aga
MR gRT &g &t BIET-B1E FfAm & gt & [Seepr gar i &l awm 7
fore 39 18 gfaerd 1 s afesr fonamT g e feee I W Ueedt s off
HTAT AT 9 BT 2 |

TS - S T & T aTE &, THET 1 T H I58 H 39 G I GSTHb
SITST 3 T B 3T AT 2T 3T AR I AR sig T T&T 8 37T
femfiae @ & |

ST - Fifh T 4T & AT 9ga ARy Ffear & off ger & SR femr
off TaTS Y T At s @re 3 et & et Re o ST ek Tt Herre
T U A S a9 ol 7T | TH | SIS 3 AT AR hl Teh a7 Hiehl
[T ST HeT & 1 a8 Tk WUiRd @0e § T&d: 10T 9o ST Tafaar sl gur
o qUT 3G W IS SIS AT TN AT 1§ UAedl i FHI¥aTEr &f ST | 39 alE
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I T A W AT I ST § 39 HMT TAT TR o 9fd foama s afew
fermr o oft gu Shrt e aver A& @

TV ¥ AR Tl PSS SATAEIRS UTT AT O TeHHAT AT &' 3T
A g fas|’ @1 aRUTeT A B, ST STavaeh ST deRt Siteeer
T MUTAT TATHIUT T SATIR FENT T T TS HAT |

TR,
Q

(35) g af 2019-20 & T NTAEAR-9 IR NTAEIIR-
ot WA @t frraa fafyr se@R 31-3-2021 @ TF

I T FETCHE, RG TR, o7 gares
28 WEdl, 2021, 6:40 3TSUE

oo ¢ fob disfiegdt siffoem & it o 44 °, disfreger frmr
¥ 9w 80 & |1 g S arer, [y e et (Sugdierm-9 i shuedem-
9 ©T) s & frrer feifer safergamT s i X 95/2020 fafer 30-12-2020
& OTEH ¥ U fIeh 31-12-2020 & &7 K 28-2-2021 &I 7S off | 9
AT AT T G H H FEIAAT SR S i 75 FSATGAT bl S@d §T TR
T RA Fafem SR &t a5 & fo av 2019-20 & foiw Sfegdiem-9 iR
STTEERAR- 98t &1 Seqd & i Frara fafer &r 70T sgre 31-3-2021
a1 ol foram & | eraret i giad & & e a8 39 Aie SRy forr s @
& 1R o AaTER 10T R BIgforT ot ATSHT a1 & | 39 T T srwrelt s

F fow 3ugeh AferREmT SR 7 S @ ¥
d
(36 Relevant extract from Budget Speech of FM Madhya
Pradesh
TR @l Tgd U Sieare

153. aTfoTiTeh aT & Sfeld [oaTer § FaTRET T Tgd Je i & 3237 §
ST FHTIH ASHT AL T TS | 9 ASHT & ST 718 SHeRT, 2021 Tk il
22 &R 517 A6 UK §€ 0T &9 146 FUS 52 ARG T FC ART SHT L
T YT | TRd & T |
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154. SN, YA & ek @R gRT SHTE & ded Usiae s fomm
o, TG SaT 3¢ ST & qad sia Fet U, S ST Jet ST
F Rearfar [T 8% | e TR o Seiree o o8 R fohaT T o STvihradt
T A TR T & |

155. 9e¥ H g9 & Y=fcTd STHIE JISHT i S0, 3. e & qRyed § T3
T T AT SRt T SR H Ieci@-1T ANTE i aTel oFoaTEy aht
greaTted feram SR |

a

(37) BRI SRR 3%t QR T RIf31 T TS SreareeT,
2020 & AN I 8F drel T ThRuil & frrda

&g
HTATAT AT, FTVTRNTR HY HEATGIT
FUTH /aATR/17 /39AT/04/2020/63 @R, fem 24-2-2021
o 311%’9‘[::

HEASIGRT e STARIAT T GUHT SehraT TTRT hT HHTE STEATSR, 2020
FY GTT-8 (7) T Y WA T ST T g §, T FAR 0w, f..eT.-
- 3TTh, ATUISAH oL, TEAQRT, A HUT SAAFAT Y TOHT FohrT AT
3T AT STEATSIT, 2020 3 AT IQYT B ATl T JehuTT T e aTiofy
% i (4) & STTHT AR o HIAT (3) ¥ IeciRAd AT & ST SR
& fdaT &g *iem (2) # fafafdy sferdt @ stferepa & & -

:: WO
. SIRrRHr & A SRR &, Rt feremor
®. U YA 3T st fFRreRtor
foraT s ¥,
1 2 3 4
1. ot emiuTer ymi, R YTT-03 THT STEAEET, 2020
T 39T, & AT W e

TR EITT-02 R e
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2. off MUt dRETe, QT @9 THT 3T, 2020
T 39T, & A o e
IS TN, IsoiT AT

3. off St sffereqe,  WUTeT EMTT-02 THTH TR, 2020
IR U, AT & = T 3T
YTT-01 dTeT SICEo)

4. oft Frr fi, SEAI {WIT-02, THTH YA, 2020
IR U AT EUET, G T & Fd e i
SEIAYL FHTT-01 SCES]

SELY
(g, HAR 7)
o7, .37, -8 - 3ATqh, AT oL, FESIaeT
a

(38) Notification u/s 168A of M.P. GST Act, 2017 extending the
validity of e-way bills till 31-5-2020 for those e-way bills
which expireduringtheperiod from 20-3-2020to 15-4-2020

and generated till 24-3-2020

No. FA 3-35-2020-1-V-(01). Bhopal, Dated 23rd February 2021-
Inexerciseof the powers conferred by Section 168A of the MadhyaPradesh
Goods and Services Tax Act, 2017, (19 of 2017), (hereafter in this
notification referred to as the said Act), the State Government, on the
recommendations of the Council, hereby makesthefollowing amendment in
thisdepartment’ s notification No. FA-3-31-2020-1-V-(67), Bhopal dated
5th December 2020 namely:-

Inthesaid notification, inthefirst paragraphin clause (ii) thefollowing
proviso shall beinserted, namely:-

“Provided that where an e-way bill has been generated under rule 138
of the Madhya Pradesh Goods and Services Tax Rules, 2017 on or before
the 24th day of March, 2020 and its period of validity expires during the
period 20th day of March, 2020 to the 15th day of April, 2020, thevalidity
period of such e-way bill shall be deemed to have been extended till the 31st
day of May, 2020.”.
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2.  Thisnatification shall be deemed to have comeinto force with effect
from the 5th day of May, 2020

Q

(39 Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (67) dated 5-12-2020 in respect of exten-
sion of validity of e-way bill generated on or before 24-3-
2020 (whose validity has expired on or after 20th day of
March 2020) till the 30-6-2020

No. F A 3-37-2020-1-V(03). Bhopal, Dated 23rd February 2021-
In exerciseof the powersconferred by Section 168A of the MadhyaPradesh
Goodsand Services Tax Act, 2017 (19 of 2017), (hereafter inthisnotification
referred to asthe said A ct), the State Government, on the recommendations
of the Council, hereby makes the following further amendment in this
department’sNatification, No. FA 3-31-2020-1-V-(67), Bhopal, dated 5th
December 2020, namely:-

In the said notification, in the first paragraph, in clause (ii), for the
proviso, thefollowing proviso shall be substituted, namely:-

“Provided that where, an e-way bill hasbeen generated under rule 138
of the Madhya Pradesh Goods and Services Tax Rules, 2017 on or before
the 24th day of March, 2020 and whose validity hasexpired on or after the
20th March, 2020, the validity period of such e-way bill shall be deemed
to have been extended till the 30th day of June, 2020.”.

2.  Thisnotification shal deemed to have comeinto forcewith effect from
the 31st day of May, 2020.

Q

(40) Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (67) dated 5-12-2020 extending due date
of compliancewhich fallsduringtheperiod from * 20-3-2020

to 30-8-2020" till 31-8-2020 w.e.f. 27-6-2020

No. FA 3-38-2020-1-V-(04). Bhopal, Dated 23rd February 2021-
Inexerciseof the powersconferred by Section 168A of the MadhyaPradesh
Goods and Services Tax Act, 2017, (19 of 2017), the State Government,
on therecommendations of the Council, hereby makesthefollowing further
amendment in thisdepartment’ s notification No. FA-3-31-2020-1-V-(67),
Bhopal Dated 5th December 2020 namely:-
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Inthe said notification, inthefirst paragraph in clause (i), -

(i) forthewords, figuresand letters®29th day of June, 2020”, thewords,
figuresand letters*“ 30th day of August, 2020, shall be substituted.

(i) forthewords, figuresand letters” 30th day of June, 2020”, thewords,
figuresand letters* 31st day of August, 2020, shall be substituted.

2.  Thisnotification shall be deemed to have comeinto force with effect
from the 27th day of June, 2020.

Q

(41) Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (65) dated 5-12-2020 extending period to
pass order under Section 54(7) of M.P. GST Act till 31-8-

2020 w.ef. 27-6-2020

No. FA 3-39-2020-1-V-(05). Bhopal, Dated 23rd February 2021-
Inexerciseof the powers conferred by Section 168A of the MadhyaPradesh
Goods and Services Tax Act, 2017, (19 of 2017), the State Government,
on the recommendations of the Council, hereby makes the following
amendment in this department’ s notification No. FA-3-32-2020-1-V-(65),
Bhopal dated 5th December 2020 namely:-

Inthesaid notification, inthefirst paragraph,-
(i) forthewords, figuresand letters®29th day of June, 2020”, thewords,
figuresand letters“ 30th day of August, 2020”, shall be substituted;

(i) forthewords, figuresand letters” 30th day of June, 2020”, thewords,
figuresand letters* 31st day of August, 2020”, shall be substituted.

2.  Thisnatification shall be deemed to have comeinto force with effect
from the 27th day of June, 2020.

Q

(42) Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (67) dated 5-12-2020 extending due date
of compliance under Section 171 which falls during the
period from “20-3-2020 to 29-11-2020" till 30-11-2020

No. F A 3-41-2020-1-V(06). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by Section 168A of Madhya Pradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on therecommendations of the Council, hereby makesthefollowing further
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amendment in thisdepartment’snotification, No. FA 3-31-2020-1-V-(67),
Bhopal, dated 5th December, 2020, namely:-

Inthesaid notification, inthefirst paragraph, in clause (i), thefollowing
proviso shall beinserted, namely:-

“Provided that where, any timelimit for completion or compliance of
any action, by any authority, hasbeen specifiedin, or prescribed or notified
under Section 171 of the said Act, which falls during the period from the
20th day of March, 2020 to the 29th day of November, 2020, and where
completion or compliance of such action hasnot been madewithin suchtime,
then, the timelimit for completion or compliance of such action, shall be
extended up to the 30th day of November, 2020.”.

2. Thisnatification shal comeintoforcew.ef. 1st day of September, 2020.
Q

(43) Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (67) dated 5-12-2020 giving one time
extension for the time limit provided under Section 31(7)
of the M.P. GST Act 2017 till 31-10-2020 w.e.f. 21-9-2020

No. F A 3-42-2020-1-V(07). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by Section 168A of Madhya Pradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on therecommendations of the Council, hereby makesthefollowing further
amendment in thisdepartment’snotification, No. FA 3-31-2020-1-V-(67),
Bhopal, dated 5th December, 2020, namely:-

Inthesaid notification, inthefirst paragraph, in clause (i), after thefirst
proviso, thefollowing proviso shall beinserted, namely:-

“Provided further that where, any timelimit for completion or compliance
of any action, by any person, hasbeen specifiedin, or prescribed or notified
under sub-section (7) of Section 31 of thesaid Act in respect of goodsbeing
sent or taken out of Indiaon approval for sale or return, which fallsduring
the period from the 20th day of March, 2020 to the 30th day of October,
2020, and where completion or compliance of such action hasnot been made
withinsuchtime, then, thetimelimit for completion or complianceof suchaction,
shall stand extended up to the 31st day of October, 2020.”.

2. Thisnotification shall comeinto forcewith effect from the 21st day of
September, 2020. Q
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(44 Notification u/s 148 of M.P. GST Act, 2017 amending No.
(88) dt. 22-11-2019 making filing of annual return u/ s44(1)
for F.Y. 2019-20 optional for small taxpayer swhose aggr e-
gate turnover isless than Rs 2 crores and who have not
filed the said return before the due date

No. F A 3-42-2019-1-V(08). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by section 148 of the MadhyaPradesh
Goods and Services Tax Act, 2017 (19 of 2017), (hereinafter referred to
as the said Act), the State Government, on the recommendations of the
Council, hereby makes the following amendment in this department’s
notification No. F A 3-42-2019-1-V(88), Bhopal, date 22nd November
2019, namely:-

In the said notification in the opening paragraph, for the words and
figures “Financia years 2017-18 and 2018-19”, the words and figures
“financial years 2017-18, 2018-19 and 2019-20" shall be substituted.

2. Thisnoatification shall be deemed to have comeinto forcefromthe 15th
day of October, 2020.

Q

(45 Notification u/s 128 of M .P. GST Act, 2017 waiving penalty
payablefor noncomplianceof the provisionsof notification
No. (31) dated 4-5-2020 w.e.f. 29-11-2020

No. F A 3-48-2019-1-V(09) Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by Section 128 of the Madhya Pradesh
Goodsand Services Tax Act, 2017 (19 of 2017), (hereafter inthisnotification
referred to asthe said A ct), the State Government, on the recommendations
of the Council, hereby waives the amount of penalty payable by any
registered person under Section 125 of the said Act for non-compliance of
the provisionsof thisdepartment’ snotification No. FA 3-48-2019-1-V(31),
dated 4th May 2020, between the period from the 01st day of December
2020to the 31st day of March 2021, subject to the condition that the said
person complieswith the provisionsof the said notification fromthe 01t day
of April 2021.

2.  Thisnotification shall bedeemed to comeinto forcewith effect from
the 29th day of November, 2020.

Q
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(46 Notification u/r 46 of M.P. GST Rules, 2017 amending
Notification No. (68) dated 3-7-2017

No. F A 3-49/2017/1/V (10) Bhopal, Dated 23rd February 2021 -
In exercise of the powers conferred by thefirst proviso to rule 46 of the
Madhya Pradesh Goods and Services Tax Rules, 2017, the State Govern-
ment, on therecommendations of the Council, hereby makesthefollowing
amendment in this department’s notification No. FA-3-49/2017/1/V (68)
Dated the 03rd July, 2017, namely:-

Inthe said notification, after thefirst proviso, thefollowing proviso shdl
beinserted, namely,-

Provided further that for class of supply as specified in column (2) and
whose HSN Code as specified in column (3) of the Table below, aregistered
person shall mention eight number of digitsof HSN Codesin atax invoice
issued by him under the said rules -

S. Chemical name HSN Code
No.

@ (2 3

1. Mixtureof (5-ethyl-2-methyl-2-oxido-1,3,2- 38249100

dioxaphosphinan-5-yl) methyl methyl methylphosph-
onate (CAS RN 41203-81-0) and Bis [(5-Ethyl-2-
methyl-2-oxido-1,3,2-dioxaphosphinan-5-yl)methyl]
methylphosphonate (CAS RN42595-45-9)

2. Dimethyl propylphosphonate 29313200

3.  (5-Ethyl-2-methyl-2-oxido-1,3,2-dioxaphosphinan-5-yl) 29313600
methyl methyl methylphosphonate

4. Big(5-Ethyl-2-methyl-2-oxido-1,3,2-dioxaphosphinan- 29313700
5-yl)methyl] methylphosphonate

5. 24,6-Tripropyl-1,3,5,2,4,6-trioxatriphosphinane 29313500
2,4,6-trioxide
6. Dimethyl methylphosphonate 29313100

7. Diethyl ethylphosphonate 29313300
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8. Methylphosphonic acid with (aminoiminomethyl) 29313800
urea( 1: 1)
9. Sodium 3-(trihydroxysilyl) propyl methylphosphonate 29313400
10. 2,2-Diphenyl-2-hydroxyacetic acid 29181700
11. 2-(N,N-Diisopropylamino) ethylchloridehydrochloride 29211400
12. 2-(N,N-Dimethylamino) ethylchloride hydrochloride 29211200
13. 2-(N,N-Diethylamino) ethylchloridehydrochloride 29211300
14. 2-(N,N-Diisopropylamino) ethanol 29221800
15. 2-(N,N-Diethylamino) ethanethiol 29306000
16. Bis(2-hydroxyethyl) sulfide 29307000
17. 2-(N,N-Dimethylamino) ethanethiol 29309092
18. Product fromthereaction of Methylphosphonicacid ~ As
and|,3,5-Triazine-2,4,6-triamine applicable
19. 3-Quinudidinal 29333930
20. R-(-)-3-Quinuclidinol 29333930
21. 3,9-Dimethyl-2,4,8,10-tetraoxa-3,9-diphosphaspiro 29313900
[5.5] undecane 3,9- dioxide
22. Propylphosphonicdichloride 29313900
23. Methylphosphonicdichloride 29313900
24. Diphenyl methylphosphonate 29313900
25. O-(3-chloropropyl)O-[4-nitro-3-(trifluoromethyl) 29313900
phenyl] methyl phosphonothionate
26. Methylphosphonicacid 29313900
27. Product from the reaction of methylphosphonic acid As
and 1,2-ethanediamine applicable
28. Phosphonic acid,methyl-, polyglycol ester 38249900

(Exolit OP 560 TP)
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29. Phosphonic acid,methyl-,polyglycol ester 38249900
(Exolit OP560)
30. Bis(polyoxyethylene) methyl phosphonate 39072090
31. Poly(1,3-phenylene methyl phosphonate) 39119090
32. Dimethylmethylphosphonate, polymer with oxirane 38249900
and phosphorus oxide
33. Carbonyl dichloride 28121100
34. Cyanogenchloride 28531000
35. Hydrogencyanide 28111200
36. Trichloronitromethane 29049100
37. Phosphorusoxychloride 28121200
38. Phosphorustrichloride 28121300
39. Phosphorus pentachloride 28121400
40. Trimethyl phosphite 29202300
41. Triethyl phosphite 29202400
42. Dimethyl phosphite 29202100
43. Diethyl phosphite 29202200
44. Sulfur monochloride 28121500
45. Sulfurdichloride 28121600
46. Thionyl chloride 28121700
47. Ethyldiethanolamine 29221720
48. Methyldiethanolamine 29221710
49. Triethanolamine 29221500
2. Thisnatification shall be deemed to comeinto forcewith effect from

the 1st day of December, 2020.

Q
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(47) Notification u/s 168A of M.P. GST Act, 2017 amending
Notification No. (67) dated 5-12-2020 extending due date
of compliance under Section 171 which falls during the

period from “20-3-2020 to 30-3-2021" till 31-3-2021

No. F A 3-31-2020-1-V(11). Bhopal, Dated 23rd February 2021-
Inexerciseof the powersconferred by Section 168A of the MadhyaPradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on therecommendations of the Council, hereby makesthefollowing further
amendment in thisdepartment’ s notification no. F-A-3-31-2020-1-V (67),
dated 05th December, 2020, namely:-

Inthesaid notification, inthefirst paragraph, intheprovisoto clause(i),-

(i) forthewords, figures and letters* 29th day of November, 2020”, the
words, figuresand letters” 30th day of March, 2021” shall be substituted.

(i) for thewords, figures and letters* 30th day of November, 2020”, the
words, figuresand letters* 31t day of March, 2021” shall be substituted.

2.  Thisnatification shall be deemed to have comeinto force with effect
from 1st day of December, 2020.
Q

(48 Notification u/s 1(2) of M.P. GST (Amendment) Act, 2020
appointing 1-1-2021 to bring into for ce Sections 3, 4, 5, 6,
7, 8,9, 10 and 14 of said Act (19 of 2020)

No. F-A 3-01-2021-1-V(12). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by sub-section (2) of Section 1 of the
Madhya Pradesh Goodsand Services Tax Act (Amendment) Act, 2020 (19
of 2020), (hereafter referred to asthe said Act), the State Government, hereby
appointsthe 1st day of January, 2021, asthe date on which the provisions
of Sections 3,4, 5, 6, 7,8, 9, 10and 14 of thesaid Act shall comeintoforce.

Q

(49) Notification u/s9(3) & (4), 11(1), 15(5) and 148 of M .P. GST

Act, 2017 extending exemption on services by way of
transportation of goods by air or by sea from customs
station of clearancein Indiatoaplaceoutsidelndia, by one
year i.e. upto 30-9-2021 w.e.f. 1-10-2020

No. FA 3-42-2017-1-V-(13). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by sub-section (3) and (4) of section



www.dineshgangrade.com

2021) Notifications - Madhya Pradesh GST 155

9, sub-section (1) of Section 11, sub-section (5) of section 15 and section
148 of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of
2017), the State Government on being satisfied that it is necessary in the
public interest so to do, on the recommendations of the Council, hereby
makesthefollowing further amendmentsin thisdepartment’ snotification No.
FA-3-42-2017-1-V-(53), Bhopal dated 30th June 2017 namely:-

Inthe said notification, inthe Table, -

() againstserial number 19A, intheentry in column (5), for thefigures
“2020", thefigures“2021” shall be substituted.

(i) against serial number 19B, intheentry in column (5), for thefigures
“2020", thefigures“2021” shall be substituted;

2. Thisnotification shall comeinto forcewith effect from the 1st day of
October, 2020.

Q

(50 Notification under Section 20 (8) of M.P. Vat Act, 2002
amending Notification No. (64) dated 27-9-2019 and (91)
dated 29-11-2019 extending the date of completion of
assessments and reassessment proceedings for the period
1-4-2017t0 30-6-2017 and for all remaining caseswhich has
not completed upto 28-02-2021 to 31-05-2021

No. FA-3-40-2018-1-V (14). Bhopal, Dated 23rd February 2021-
In exercise of the powers conferred by Sub-section (8) of Section 20 of the
Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State Government
hereby, makesthefollowing further amendment in thisdepartment’ sNoti-
fication No. FA 3-40-2018-1-V-(64) Bhopal, dated 27th September, 2019
and Notification No. FA 3-46-2019-1-V-(91) Bhopal, dated 29th Novem-
ber, 2019 read with Notification No. F A 3-40-2018-1-V-(86) Bhopal,
dated 29th December, 2020 namely:-

AMENDMENT

Inthe said notifications, for theword and figure* 28th February, 2021”7,
the word and figure“ 31st May, 2021” shall be substituted.

Q
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(52 Notification u/r 48(4) of CGST Rules, 2017 implementing
e-invoicing for the taxpayers having aggr egate tur nover
exceeding Rs. 50 Cr. from 1st April 2021

No. 05/2021—-Central Tax

G.S.R. 160(E). New Delhi, the 8th March, 2021 - In exercise of
the powers conferred by sub-rule (4) of rule 48 of the Central Goods and
ServicesTax Rules, 2017, the Government, on therecommendations of the
Council, hereby makesthefollowing further amendment in the notification
of the Government of Indiain the Ministry of Finance (Department of
Revenue), No. 13/2020 — Central Tax, dated the 21st March, 2020,
published in the Gazette of India, Extraordinary, Part |1, Section 3, Sub-
section (i) vide number GS.R. 196(E), dated 21st March, 2020, namely:-

Inthe said notification, inthefirst paragraph, with effect fromthe 1st
day of April, 2021, for the words “one hundred crore rupees’, the words
“fifty crorerupees’ shall be substituted.

[F. No. CBEC-20/13/01/2019-GST]
PRAMOD KUMAR, Director

Note: Theprincipal notification No. 13/2020—Central Tax, dated the 21st
March, 2020 was published in the Gazette of India, Extraordinary, vide
number GS.R. 196(E), dated 21st March, 2020 and was|ast amended vide
notification No. 88/2020-Central Tax, dated the 10th November, 2020,
published vide number GS.R. 704(E), dated the 10th November, 2020.

[Published in the Gazette of India dated 8-3-2021]
d

(53 Notification u/s 15-B(1) of C.G. Vat Act, 2005 extending
time limit for FORM-18 Part-C, Year 2016-17 upto 10-2-
2021

No. F 10-59/2020/CT/V (1) Dated 29th January 2021 - In exercise
of the powers conferred by clause (i) of sub-section (1) of section 15-B
of the Chhattisgarh Value Added Tax Act, 2005 (No. 2 of 2005), the State
Government, hereby, makesthefollowing amendment in this departments
notification No. F-10-59/2020/CT/V (135), dated 24-12-2020, namely :-

AMENDMENT
Inthesaid notification,-
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For thefiguresand punctuation“ 31-01-2021", wherever they occur the
figuresand punctuation “10-02-2021" shall be substituted.
[Published in Chhattisgarh Rajpatra Dated 1-2-2021]
a
(54) Notification u/s 15-B(1) of C.G. Vat Act, 2005 extending of
time limit for FORM-18 ,Year 2016-17 upto 10-2-2021

No. F 10-59/2020/CT/V (2) Dated 29th January 2021 - In exercise
of the powers conferred by clause (ii) of sub-section (1) of section 15-B
of the Chhattisgarh Value Added Tax Act, 2005 (No. 2 of 2005), the State
Government, hereby, makesthefollowing further amendment in thisdepart-
ments notification No. F-10-59/2020/CT/V (136), dated 24-12-2020,
namely :-

AMENDMENT
Inthesaid notification,-

For thefiguresand punctuation“ 31-01-2021", wherever they occur the
figuresand punctuation “10-02-2021" shall be substituted.

[Published in Chhattisgarh Rajpatra Dated 1-2-2021]
a

(55 Chhattisgarh Goodsand Services Tax (Amendment) Rules,
2021

No. 01/2021 - Sate Tax

No. F10-01/2021/CT/V(04) Dated 9th February 2021- In exercise
of the powers conferred by section 164 of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017), the State Government, on the
recommendations of the Council, hereby makesthefollowing rulesfurther
to amend the Chhattisgarh Goods and Services Tax Rules, 2017, namely:

1. Short titleand commencement. -

() Theserulesmay be called the Chhatti sgarh Goods and Services Tax
(Amendment) Rules, 2021.

(2) These rules shall be deemed to have come into force on Ist day of
January, 2021.

2. Inthe Chhattisgarh Goods and Services Tax Rules, 2017 (hereafter in
thisnotification referred to asthe said rules), in rule 59, after sub-rule (5),
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thefollowing sub-rule shall beinserted namely:-
“(6) Notwithstanding anything contained inthisrule, -

(@ aregistered person shall not beallowed to furnish the details
of outward supplies of goodsor servicesor both under section 37in
FORM GSTR-1, if hehasnot furnished thereturnin FORM GSTR-
3B for preceding two months;

(b) aregistered person, requiredto fumishreturnfor every quarter
under the proviso to sub-section (1) of section 39, shall not beallowed
to furnish the detail s of outward suppliesof goodsor servicesor both
under section 37 in FORM GSTR-I or using theinvoice furnishing
facility, if he has not furnished the return in FORM GSTR-3B for
preceding tax period;

(c) aregistered person, who isrestricted from using the amount
availablein electronic credit ledger to discharge hisliability towards
tax in excess of ninety-nine per cent. of suchtax liability under rule
86B, shall not be alowed to furnish the detail s of outward supplies
of goods or services or both under section 37 in FORM GSTR-I or
using theinvoicefurnishing facility, if he hasnot furnished thereturn
in FORM GSTR-3B for preceding tax period.”.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
Q

(56) Notification u/s 168A of Chhattisgarh GST Act, 2017
extending thevalidity of e-way billstill 31-5-2020 for those
e-way billswhich expireduringtheperiod from 20-3-2020

to 15-4-2020 and generated till 24-3-2020

No. 40/2020 — State Tax

No. F 10-02/2021/CT/V(05) Dated 9th February 2021 - Inexercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017) (hereafter in thisnotification referred
to asthe said Act), the State Government, on the recommendations of the
Council, hereby makesthe following amendment in the Notification No.
35/2020-State Tax, No. F 10-83/2020/CT/V (118), Chhattisgarh Commer-
cial Tax Department, dated the 19th November, 2020, published in the
Gazette (Extraordinary) of Chhattisgarh, No. 615, dated the 1st December,
2020, namely:—
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Inthesaid natification, inthefirst paragraph, in clause(ii), thefollowing
proviso shall beinserted, namely: -

“Provided that where an e-way bill has been generated under rule 138 of
the Chhattisgarh Goods and Services Tax Rules, 2017 on or beforethe 24th day
of March, 2020 and itsperiod of validity expiresduring the period 20th day of
March, 2020 to the 15th day of April, 2020, the validity period of such e-way
bill shall be deemed to have been extended till the 31st day of May, 2020.”.

2. Thisnatification shall be deemed to have comeintoforceon 5th May, 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
d

(57) Notification u/s 168A of Chhattisgarh GST Act, 2017
amending No. 35/2020 — Sate Tax (118) dated 19-11-2020
in respect of extension of validity of e-way bill generated

on or before 24-3-2020 (whose validity has expired on or

after 20th day of March 2020) till the 30th day of June

No. 47/2020 — Sate Tax

No. F 10-02/2021/CT/V (06) Dated 9th February 2021 - Inexercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017) (hereafter in thisnotification referred
to asthesaid Act), the State Government, on the recommendations of the
Council, hereby makesthefollowing further amendment inthe Notification
No. 35/2020-State Tax, No. F 10-83/2020/CT/V(118), Chhattisgarh
Commercial Tax Department, dated the 19th November, 2020, published
in the Gazette (Extraordinary) of Chhattisgarh, No. 615, dated the 1st
December, 2020, namely:—

In the said notification, in the first paragraph, in clause (ii), for the
proviso, thefollowing proviso shall be substituted, namely: -

“Provided that where an e-way bill has been generated under rule 138
of the Chhattisgarh Goods and Services Tax Rules, 2017 on or beforethe
24th day of March, 2020 and whosevalidity hasexpired on or after the 20th
March, 2020, thevalidity period of such e-way bill shall be deemed to have
been extended till the 30st day of June, 2020.”.

2. Thisnoctification shall comeinto forcewith effect from the 31st day of
May, 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021] a
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(58) Noti. u/s 168A of Chhattisgarh GST Act, 2017 amending
Noti. No. 35/2020 — Sate Tax (118) dated 19-11-2020
extending due date of compliance which falls during the

period from “20-3-2020 to 30-8-2020" till 31-8-2020

No. 55/2020 — State Tax

No. F 10-02/2021/CT/V (07) Dated 9th February 2021 - Inexercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017), the State Government, on the
recommendations of the Council, hereby makes the following further
amendment in the Notification No. 35/2020-State Tax, No. F 10-83/2020/
CT/V(118), Chhattisgarh Commercial Tax Department, dated the 19th
November, 2020, published in the Gazette (Extraordinary) of Chhattisgarh,
No. 615, dated the 1st December, 2020, namely:—

Inthe said natification, inthefirst paragraph, in clause(i),-

() orthewords, figuresand letters”29th day of June, 2020”, thewords,
figuresand letters* 30th day of August, 2020” shall be substituted;

(i) forthewords, figuresand letters® 30th day of June, 2020”, thewords,
figuresand letters“ 31st day of August, 2020” shall substituted.

2. Thisnatification shal bedeamed to havecomeinto forceon 27th June, 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
Q

(59) Notification u/s 168A of Chhattisgarh GST Act, 2017
amending Notification No. 46/2020 — State Tax (120) dated
19-11-2020 extending period to pass order under Section
54(7) of Chhattisgarh GST Act till 31-8-2020 or in some
cases upto fifteen days ther eafter

No. 56/2020 — State Tax

No. F 10-02/2021/CT/V (08) Dated 9th February 2021 - Inexercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017), the State Government, on the
recommendations of the Council, hereby makesthefollowing amendment in
the Notification No. 46/2020-State Tax, No. F 10-83/2020/CT/V (120),
Chhattisgarh Commercia Tax Department, dated the 19th November, 2020,
published in the Gazette (Extraordinary) of Chhattisgarh, No. 615, dated the
1st December, 2020, namely:—



www.dineshgangrade.com

2021) Notifications - CHHATTISGARH GST 163

Inthesaid notification, inthefirst paragraph,—

(i) forthewords, figuresand letters®29th day of June, 2020”, thewords,
figuresand letters* 30th day of August, 2020” shall be substituted;

(i) forthewords, figuresand letters” 30th day of June, 2020”, thewords,
figuresand letters“ 31st day of August, 2020” shall substituted.

2.  Thisnoti. shal bedeemed to have comein toforce on 27th June, 2020.
[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
a

(60 Notification u/s 168A of Chhattisgarh GST Act, 2017
amending Notification No. 35/2020 — Sate Tax (118) dated
19-11-2020 extending duedate of complianceunder Section
171 which fallsduringtheperiod from “ 20-3-2020 to 29-11-
2020" till 30-11-2020

No. 65/2020 — State Tax

No. F 10-02/2021/CT/V (09) Dated 9th February 2021 - In Exercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017), the State Government, on the
recommendations of the Council, hereby makes the following further
amendment in the Notification No. 35/2020-State Tax, No. F 10-83/2020/
CTN(118), Chhattisgarh Commercial Tax Department, dated the 19th
November, 2020, published in the Gazette (Extraordinary) of Chhattisgarh,
No. 615, dated the 1st December, 2020, namely:—

Inthe said notification, inthefirst paragraph, in clause (i), thefollowing
proviso shall beinserted, namely :-

“Provided that where, any timelimit for completion or compliance of
any action, by any authority, hasbeen specifiedin, or prescribed or notified
under section 171 of the said Act, which fallsduring the period from the 20th
day of March, 2020 to the 29th day of November, 2020, and where
completion or compliance of such action hasnot been madewithin suchtime,
then, thetimelimit for completion or compliance of such action, shall be
extended upto the 30th day of November, 2020.”

2. Thisnoti. shall bedeemed to have comeintoforceon 1st Sept., 2020.
[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
Q
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(61 Notification u/s 168A of Chhattisgarh GST Act, 2017
amending Notification No. 35/2020 — Sate Tax (118) dated
19-11-2020 giving one time extension for the time limit
provided under Section 31(7) of the CGST Act 2017 till 31-

10-2020 w.e.f. 21-9-2020

No. 66/2020 — State Tax

No. F 10-02/2021/CT/V (10) Dated 9th February 2021 - Inexercise
of the powers conferred by section 168A of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017), the State Government, on the
recommendations of the Council, hereby makes the following further
amendment in the Notification No. 35/2020-State Tax, No. F 10-83/2020/
CTN(118), Chhattisgarh Commercial Tax Department, dated the 19th
November, 2020, published inthe Gazette (Extraordinary) of Chhattisgarh,
No. 615, dated the 1st December, 2020, namely:—

Inthesaid notification, inthefirst paragraph, in clause (i), after thefirst
proviso, thefollowing proviso shall beinserted, namely :-

“Provided further that where, any timelimit for completion or compli-
ance of compliance of any action, by any person, hasbeen specifiedin, or
prescribed or notified under sub-section (7) of section 31 of the said Act
in respect of goods being sent or taken out of India on approval for sale
or return. which fallsduring the period from the 20th day of March, 2020
to the 30th day of October, 2020 and where completion or compliance of
such action has not been made within such time, then, the time limit for
completion or compliance of such action, shall stand extended upto the 31st
day of October, 2020.”

2. Thisnotification shall be deemed to have come in to force on 21st
September, 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
Q

(62 Notification u/s 164 of Chhattisgarh GST Act, 2017 giving
effect to the provisions of Rule 67A for furnishing a nil
return in FORM GSTR-3B by SMS w.ef. 8-6-2020

No. 44/2020 — State Tax

No. F 10-03/2021/CT/V (11) Dated 9th February 2021 - Inexercise
of the powers conferred by section 164 of the Chhattisgarh Goods and
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Services Tax Act, 2017 (7 of 2017) read with rule 3 of the Chhattisgarh
Goods and Services Tax (Fifth Amendment) Rules, 2020 (hereinafter
referred to asthe rules), made vide notification No. 38/2020 — State Tax,
No. F-10-56/2020/CTN(69) dated 08-05-2020 of the Commercial Tax
Department, the Government, hereby appointsthe 8th day of June, 2020,
asthedatefromwhich the said provisionsof therules, shall be deemed to
have comeintoforce.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
a

(63) Notification u/s128r/w Sec. 148 of Chhattisgarh GST Act,
2017 amending No. 76/2018-State Tax (123) dated 31-12-
2018in order to provide conditional waiver of latefeesfor

the period from July, 2017 to July, 2020.

No. 57/2020 — State Tax

No. F 10-04/2021/CT/V(12) Dated 9th February 2021 - Inexercise
of the powers conferred by section 128 of the Chhattisgarh Goods and
Services Tax Act, 2017 (7 of 2017) (hereafter in thisnotification referred
to asthesaid Act), read with section 148 of the said Act, the Government,
on therecommendations of the Council, hereby makesthefollowing further
amendmentsin the Notification No. 76/2018-State Tax, No. F-10-65/2018/
CT/V(123), Chhattisgarh Commercial Tax Department, dated the 31st
December, 2018, published in the Gazette (Extraordinary) of Chhattisgarh,
No. 523, dated the 31st December, 2018-

Inthe said notification, after thethird proviso, thefollowing provisos
shall beinserted, namely: —

“Provided also that for the class of registered persons mentioned in
column (2) of the Table of the above proviso, who fail to furnishthereturns
for the tax period as specified in column (3) of the said Table, according
to the condition mentioned in the corresponding entry in column (4) of the
said Table, but furnishesthe said return till the 30thday of September, 2020,
thetotal amount of |ate fee payable under section 47of the said Act, shall
stand waived whichisin excess of two hundred and fifty rupeesand shall
stand fully waived for those taxpayers where the total amount of state tax
payableinthesaid returnisnil:

Provided also that for the taxpayers having an aggregate turnover of
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morethan rupees5 croresinthe preceding fmancial year, whofail tofurnish
thereturnin FORM GSTR-3B for the months of May, 2020 to July, 2020,
by the due date but furnish the said return till the 30th day of September,
2020, thetotal amount of |ate feeunder section 47 of thesaid Act, shall stand
waived whichisin excess of two hundred and fifty rupeesand shall stand
fully waived for thosetaxpayerswherethetotal amount of statetax payable
inthesaid returnisnil.”

2. Thisnotification shal be deemed to have comeinto effect from the 25th
day of June, 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
Q

(64) Notification u/s 128 of Chhattisgarh GST Act, 2017 amend-
ing No. 14/2020-Sate Tax (38) dated 31-3-2020 waiving
penalty payablefor noncomplianceof theprovisionsw.ef.
29-11-2020

No. 89/2020 — Sate Tax

No. F 10-05/2021/CT/V (13) Dated 9th February 2021 - Inexercise
of the powers conferred by section 128 of the Chhattisgarh Goods and
ServicesTax Act, 2017 (7 of 2017) (hereafter in thisnotification referred
to asthesaid Act), the State Government, on the recommendations of the
Council, hereby waives the amount of penalty payable by any registered
personunder section 125 of thesaid Act for non-compliance of theprovisions
of notification No. 14/2020-State Tax, No. F-10-35/2020/CT/V(38),
Chhattisgarh Commercial Tax Department, dated the 31st March, 2020,
published in the Gazette (Extraordinary) of Chhattisgarh, No. 178, dated the
31st March, 2020, between the period from the 1st day of December, 2020
tothe 31st day of March, 2021, subject to the condition that the said person
complieswith theprovisonsof thesaid notification fromthe 01t day of April,
2021.

2. Thisnotification shall be deemed to have come in to force on 29th
November 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
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(65 Notification u/s 1(2) of Chhattisgarh GST (Amendment)
Act, 2020 appointing 1-1-2021 to bring into for ce Sections
3,4,5/6,7,8, 9, 10 and 14 of said Act (17 of 2020)

No. 92/2020 — State Tax

No. F 10-07/2021/CT/V (15) Dated 9th February 2021 - Inexercise
of the powers conferred by proviso to sub-section (2) of section 1 of the
The Chhattisgarh Goods and Services Tax (Amendment) Act, 2020
[Chhattisgarh Act (No 17 of 2020) | (hereinafter referred to asthesaid Act),
the State Government hereby appointsthe 1st day of January, 2021, asthe
date on which the provisions of sections 3, 4, 5, 6, 7, 8, 9, 10 and 14 of
the said Act shall be deemed to have come into force.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
d

(66 Notification u/s 44(1) of Chhattisgarh GST Act, 2017
extendingthetimelimit for furnishing of theannual return
for the financial year 2019-20 till 28-2-2021

No. 95/2020 — Sate Tax

No. F 10-08/2021/CT/V (17) Dated 9th February 2021 - Inexercise
of the powersconferred by sub-section (1) of section 44 of the Chhattisgarh
Goodsand ServicesTax Act, 2017 (7 of 2017) (hereafter inthisnotification
referred to asthe said Act), read with rule 80 of the Chhattisgarh Goods
and Services Tax Rules, 2017 (hereafter inthisnotification referred to asthe
said rules), State Government, on the recommendations of the Council,
hereby extendsthetimelimit for furnishing of the annual return specified under
section 44 of the said Act read with rule 80 of the said rules, electronically
through the common portal, for thefmancial year 2019-20till 28-02-2021.

2. Thisnotification shall be deemed to have come in to force on 30th
December 2020.

[Published in Chhattisgarh Rajpatra Dated 22-2-2021]
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SHABBIR HASHMI ADVOCATE
RATE OF PETROL AND DIESEL AT A GLANCE

Vallue Added Tax

[ Period 01-04-2017 0 31-03-2018__ |

Commodity Period Rate

Diesel 01-04-17/13-10-17 27%
F-A-3-78-2014-1V(64)19-12-14
14-10-17/31-03-18 22%
A-3-60-2015-1v(119)13-10-17

Petrol 01-04-17/13-10-17 3%
F-A3-78-2014-1-V(64)19-12-14
14-10-17/31-03-18 28%

A-3-60-2015-1V(119)13-10-17

| Period 01-04-2018 to 31-03-2019 |

Diesel

Petrol

01-04-18/04-10-18 22%
A-3-60-2015-1V(119)13-10-17
05-10-18/31-03-19 18%
A-3-60-20151-V(93)04-10-18
01-04-18/31-03-19 28%

A-3-60-2015-1V(119)13-10-17

[ Period 01-04-2019 to 31-03-2020 |

Diesel  01-04-19/22-09-19 18%
A-3-60-20151-V(93)04-10-18
23-09-19/31-03-20 23%
A-3-58-2015-1V(62)19-09-19

Petrol  01-04-19/22-09-19 28%
A-3-60-2015-1V(119)13-10-17
23-09-19/31-03-20 33%
A-3-58-2015-1V(62)19-09-19

[ Period 01-04-2020 TO-—----- |

Diesel  01-04-20 TO- 23%
A-3-58-2015-1V(62)19-09-19

Petrol  01-04-20 TO —-— 33%

A-3-58-2015-1V(62)19-09-19

Tax Sec.9AA
Period Rate per It.
01-04-17/13-10-17 1.5
F-A-3-60-2015-1V(11) 22-01-2016
14-10-17/31-03-18 0
A-3-80-2015-1V(119A)13-10-17
01-04-17/31-03-18 4

A-3-60-2015-19V(39)16-08-16

01-04-18/31-03-19 0
A-3-60-2015-1V(119A)13-10-17

01-04-18/04-10-18 4
A-3-60-2015-19V/(39)16-08-16
05-10-18/31-03-19 15

A-3-60-2015-1-V/(94)04-10-18

01-04-19/05-07-19 0
A-3-60-2015-1V(119A)13-10-17
06-07-19/31-03-20 2
A-3-60-2015-1V(56)05-07-19
01-04-19/05-07-19 1.5
A-3-60-2015-1-V(94)04-10-18
06-07-19/31-03-20 3.5

A-3-60-2015-1V(55)05-07-19

01-04-20/12-06-20 2
A-3-60-2015-1V(56)05-07-19
13-06-20/----- 3
A-3-60-2015-1-V(41)12-06-20
01-04-20/12-06-20 35
A-3-60-2015-1V(56)05-07-19
13-06-20/---- 45

A-3-60-2015-1-V(41)12-06-20
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(2021) 66 TLD 121  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

Khatwani Sales and ServicesLLP
Case No. : 02/2020

Order No. : 13/2020

July 23, 2020

AAR-MP - Input tax credit - Applicant isnot eligible for Input
Tax Credit on Demo vehicles purchased for furtherance of business,
in view of barring provisionsof clause (a) of sub-section (5) of Section
17 of GST Act 2017.

Whether Input tax credit on the Demo vehicle purchased can be
availed as the same will be capitalized in books.

Considering the Arguments and submissions made by the Applicant
in respect of the Question raised before this authority, it is ruled that
the Applicant is not eligible for Input Tax Credit on Demo vehicles
purchased for furtherance of business, in view of barring provisions of
clause (a) of sub-section (5) of Section 17 of GST Act 2017, asthey are
not covered by any of the exceptions given in clause (A), (B) or (C) of
Sec. 17(5)(a). [Para 8.1]

Shri Deepak Asrani, CA on behalf of the applicant
:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. M/s Khatwani SalesAnd ServicesLLP (hereinafter referred to asthe
Applicant) are authorised dealer of KIA for sales& servicesof vehiclesin
Jabalpur, at 1121/2, Pandit Bhawani Prasad Tiwari Colony, Ward No. 32,
Jabalpur, Madhya Pradesh (482001). The Applicant is having a GST
registration with GSTIN 23AAUFK 1834E1ZE.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissimilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under



www.dineshgangrade.com

122 Tax Law Decisions (Vol. 66

the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. Brief Facts of the Case -

3.1 Theapplication hasbeenfiled u/s97 of MPGST Act 2017 and CGST
Act 2017 (hereinafter referred to asthe SGST Act and CGST Act) by the
M/s. Khatwani Salesand ServicesLLP.

3.2 WeKhatwani Salesand ServicesLLPGST No. 23AAUFK 1834E17E
are authorised dealer of KIA for sales & services of vehicles.

3.3 Wearefilling GST Advanceruling seeking “Whether Input tax credit
on the Motor vehicle purchased for demo purpose can be availed”.

3.4 Applicant purchases, the vehiclesfrom the supplier against tax invoices
after paying tax and capitalizesthe demo vehiclesin the books of accounts.

3.5 Weareof theview that in accordance with the submission. Thedemo
vehicles which are used in the course or furtherance of business, may
therefore, be entitled for Input lax Credit (ITC).

4. Question Raised before the Authority -

4.1 whether Input lax credit on the Demo vehicle purchased can beavailed
asthe same will be capitalized in books.

5. Department View Point - The Joint Commissioner (Tech), CGST &
Central ExciseHgrs. Jabalpur videletter ENo. IV (16)02/Misc.Corres./Hg/
JBP/Tech/2020-21/1562 dated 9-7-2020 submitted the view that theinput
tax credit on the motor vehicle purchased for demo purpose can not be
availed asthe sameishit by barring provisionsof clause (a) of sub-section
(5) of Section 15 of the CGST Act, 2017.

6. Record of Personal Hearing - Due to Pandemic of COV1D-19
virtual hearing was conducted on request of Shree Deepak Asrani, CA on
behalf of theApplicant. At thetime of hearing hereiterated the arguments
attached with the application.

6.1 The applicant submitted that Section 16(1) of the CGST Act. 2017
clearly statesthat “ Every registered person shall be entitled to take credit
of input tax charged on any supply of goods or servicesor bothwhich are
used or intended to be used in the course or furtherance of hisbusiness’.

6.2 Itwasalso argued that the provisions of Section 2(19) of the CGST
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Act, 2017 areasfollows- * Capital goods’ meansgoods, the vaue of which
iscapitalized in the books of account of the person claiming theinput tax
credit and which are used or intended to be used in the course or furtherance
of business’.

6.3 Applicant also quoted Section 17(5)(a) of the CGST Act, 2017 and
argued that Input tax credit will not beavailablein respect of motor vehicles
and other conveyances except.-

(i) When such motor vehiclesor other conveyancesare supplied further,
or

(i) Usedfor transportation of passengersor

(i) Givingtrainingondriving, flying, navigating such vehiclesor conveyances
or are used for transportation of goods.

6.4 According to the Applicant considering the above definition in his

gtuation:-

The Demo vehiclesare used for furtherance of businessand are used
for imparting training about the features of the car and training on driving such
vehiclesto the prospective buyer & same would be used for test drive of
the similar vehiclemodel which will generate taxable revenue & helpsin
furtherance of business. Assoleconditionfor determiningthedigibility of ITC
on demo carsis based on Section 17(5) of CGST Act, 2017, ITC should
beallowed asit satisfiesthe criteriamentioned in section 17(5)(a)(i) asdemo
vehiclesisused for furtherance of supply of businessby increasing the sales
of similar vehicles, Section (17)(5)(a)(iii) Asdemo vehicles are used for
imparting training about the features of the car, training on driving such
vehiclesto the prospective buyer and used for test drive after which sales
can be generated easily. Aswhen soldin futurewill be sold at reduced price,
also samewill generate revenue by helping usto increasethe sale of other
smilar unitswhichwill increasetax revenue.

The capital goods which are used in the course or furtherance of
business, isentitled for input tax credit. Astheimpugned purchase of demo
car isinthe course or furtherance of business. applicant should be eligible
for input tax credit.

6.5 The Applicant in support of his argument said that - recently few
advance rulings were pronounced which endorses the view that ITC is
allowed on capital goods being demo cars: —
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A.M. Motors (2018) (AAR, Keraa)

Chowgule Industries (P) Ltd. (2019) (AAR, Goa)
ChowguleIndustries Private Limited (GST AAR Maharashtra)
TheApplicant also gavefollowing declaration -

That we have purchased the vehicle against tax invoice which are
reflectingin hooksof accountsas capital assetsunder head Demo Cars.

These Demo Vehiclesareused for providing Tria Runto customersto
understand the features of vehicle amid essential part of marketing &
sales promotion to facilitate supply of cars.

Every model of carsare used for demonstration for alimited period
that usualy replaced every two yearsor 40000 kms. or upto continuation
of model, whichever isearlier.

Theactivity doesnot come under the negative clause, asafter thelimited
period of use of demo car, the vehicle are sold at WDV.

That the manner of utilization of ITCisprovided asper the provisions
of section 49 of the CGST Act. Section 18 of the CGST Acts deals
withavailability of creditin special circumstances. Asper Section 18(6)
of the CGST Act when thereis supply of capital goodsonwhich I TC
has been taken, asin the subject case then the applicant shall pay an
amount equal to the I TC taken on the said Demo vehiclereduced by
such percentage points as may be prescribed or the tax on the
transaction value of such Demo vehicle, whichever ishigher.

That our firm will not Claim depreciation on tax component on the
Capitaized Assets.

That our firm will pay the taxes as applicable at the time of sale”.
Discussions and Findings -

We have carefully considered the submissions made by the applicant.
TheApplicant isan authorized dealer of KIA for sales & services of

their motor vehicles. Applicant purchases demo vehiclesfrom the supplier
against tax invoicesafter paying tax, and capitalizesthe said demo vehicles
in his books of accounts.

AccordingtotheApplicant, Demo Vehiclesare used for furtherance of

businessand are used for imparting trai ning about thefeatures of thevehicle
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and training on driving such vehiclesto the prospective buyer, and the same
areused for test drive of thesimilar vehiclemode whichwill generatetaxable
revenue and help the applicant in furtherance of their business.

The Applicant submitted that every model of the car is used for
demonstration for alimited period and isusually replaced every two years
or 40000 kms. or up to continuation of model, whichever is earlier.

It isalso submitted that the vehicles used for demo purpose are sold
in subsequent year at WDV. TheApplicant also submitted that they will abide
with the provisions of Section 18(6) of GST Act at the time of sale of the
Demo Vehicle.

The Applicant declared that they will not claim depreciation on tax
component of the capitalized Demo Vehicles.

7.3 From the submissions made by the applicant, we observe that the
Applicant hasrelied upon the provisionsof Sec. 17(5)(a) whichwereinfact
applicable prior to Amendment Act, 2018.

Now w.e.f. 1-2-19 the provisions of Sec. 17(5) reads as under:

“(5) Notwithstanding anything contained in sub-section (1) of Sec. 16
and sub-section (1) of Sec. 18, input tax credit shall not be availablein
respect of thefollowing, namely:

(& motor vehiclesfor transportation of personshaving approved seating
capacity of not morethan thirteen persons(including thedriver), except
when they are used for making thefoll owing taxable supplies, namely:

(A) further supply of such motor vehicles; or

(B) transportation of passengers; or

(C) impartingtraining on driving such motor vehicles’

We do appreciate that as a dealer in motor vehicle, the applicant is
required to have demo vehiclesfor providing trial runto customersand to
enable them to understand the features of the vehicle. Thus, the Demo

Vehiclesareessential for promoting the sale of motor vehicles. But, that is
not relevant for deciding eligibility of Input tax credit on Demo vehicles.

Theprovisionsof Sec. 17(5) areexceptionto Sec. 16. Thisisvery clear
fromtheinitial paraof Sec. 17(5) which says—*" Notwithstanding anything
contained in sub-section (1) of Sec. 16 ........ "
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Therefore, for deciding the eligibility of Input tax credit on Demo
Vehicles, the provisionsof Section 17(5)(a) of GST Act, 2017 arerelevant
which debarstheapplicant from taking input tax credit, except inthestuations
described in Clause (A), (B) and (C).

A reading of Section 17(5)(a) indicatesthat | nput tax credit shall be
availablein respect of motor vehicleswhich arefurther supplied assuch, or
which are used for transportation of passengers, or which are used for
imparting training on driving of such vehicles.

By subsequent sale of Demo Vehicle after one or two year, it can not
besaid that the Demo Vehicleisfor further supply. Thesaein the subsequent
year of Demo vehicle onwhich deprecation has been charged isto betreated
as asale of used/ second-hand vehicle, and not sale of a new vehicle.

Wefind that the Demo vehiclesused for Demo andtria to the customers
arenot covered inthe exception Clause (A), i.e. for further supply of such
vehicle: orin clause (B) i.e. for transportation of passengers. or in Clause
(C)i.e. forimparting training for driving.

Hencethough the Demo vehiclesarefor furtherance of businessof the
applicant, even then they are not eligible for Input Tax credit in view of
provisions of Section 17(5)(a) of GST Act.

7.4 TheApplicant has submitted that thefirmwill not claim depreciationon
thetax component of Demo Vehicleswhich are capitalized in the books of
accounts. Wefind that not charging depreciation on the tax component, is
asper other relevant provisions of the GST Act. But, that can not affect the
applicability of provisions of Section 17(5)(a) of GST Act, according to
whichtheapplicantisnot eigiblefor Input tax credit on Demo Vehicles, as
the same are not covered by any of the exceptions given clause (A), (B)
or (C) of Sec. 17(5)(a).

Wea sofindthat thedligibility for inputstax credit on Demo Vehicles
can not be decided on the basis of their capitalisation, or payment of GST
at the time of their salein the subsequent year.

7.5 Thus, wefindthat thereisclear provisoninlaw for admissbility of Input
tax credit on motor vehiclesin any of thethree conditions prescribedin clause
(A), (B) and (C) of section 17(5)(a) of GST Act. Asthe applicant’sDemo
vehiclesdo not comply any of the said conditions, therefore, the applicant
isnot eligiblefor Input tax credit on Demo vehiclesin view of provisions
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of Section 17(5)(a) of GST Act in spite of the fact that the Demo Vehicles
are used by the applicant for furtherance of their business.

8. RULING

8.1 Considering theArgumentsand submissionsmade by theApplicantin
respect of the Question raised before this authority, it is ruled that the
Applicantisnot eigibletor Input Tax Credit on Demo vehicles purchased
for furtherance of business, inview of barring provisionsof clause(a) of sub-
section (5) of Section 17 of GST Act 2017, asthey are not covered by any
of the exceptions given in clause (A), (B) or (C) of Sec. 17(5)(a).

8.2 Therulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

J

(2021) 66 TLD 127  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

Dee Vee Projects Ltd., Indore

Case No. : 05/2020

Order No. : 14/2020

August 28, 2020

AAR-MP- Notification - Applicability - Notification No. 20/2017-
Central Tax (Rate) dated 22-8-2017 and Notification No. 24/2017-
Central Tax (Rate) dated 21-9-2017 - Effected from the date of
publication of the Notificationsin the Official Gazette.

What is rate of tax applicable to the composite supply of works
contract as defined in clause (119) of Section 2 of Central Goods and
Service Tax Act, 2017 (The Act), undertaken by the supplier (applicant)
i.e., whether the GST rate 18% or 12% isto be charged by the supplier?

Effective date of the amendments to Notification no. 11/2017-
Central Tax (Rate) vide Notification No. 20/2017-Central Tax (Rate)
and Notification No. 24/2017-Central Tax (Rate) asked by the applicant
shall be the date of publication of the Notifications in the Official
Gazette.

Mr. Singal Sushil Kumar, CA on behalf of the applicant
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:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. M/s.DEEVEEPROJECTSLIMITED (hereinafter referredto asthe
Applicant) isengaged in works contract. The Applicant ishaving aGST
registration with GSTIN 23AAECD4519B178.

2. Theprovisonsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissimilar
provisonismade, areferenceto the CGST Act would al so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. Brief Facts of the Case -

The applicant is engaged in works contract by way of construction,
erection, commissioning, ingdlation, completion, fitting out, repair, maintenance,
renovation, or alteration.

4. Question Raised Before the Authority —

1. Whatisrateof tax applicableto the composite supply of workscontract
asdefinedin clause (119) of Section 2 of Central Goodsand Service
Tax Act, 2017 (TheAct), undertaken by the supplier (applicant) i.e.,
whether the GST rate 18% or 12% isto be charged by the supplier?

2. If the GST rate 18% (9% CGST+ 9% SGST) as prescribed in serial
no. 3, against heading no. 9954 (construction services), specifiedin
Notification No. 11/2017-Central Tax (Rate) dated 28" June 2017, is
therate applicableto the nature of works contract undertaken by the
applicant, kindly clarify thefollowing related aspects al so:

TheNoatification No. 11/2017-Central Tax (Rate) dated 28th June
2017 has been amended by:

I.  Notification No. 20/2017-Central Tax (Rate), dated 22nd August,
2017

[1. Notification No. 24/2017-Centra Tax (Rate), dated 21st
September, 2017
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Whereinthe GST rate of 12% (6% CGST + 6% SGST) hasbeen
notified in respect of works contract as defined in clause (119) of
Section 2 of the Act.

if s0, whether the amendment through Notification No. 20/2017
and 24/2017 will be effectivefrom the date of Notification no. 11/2017
and whether it would bein order for the applicant (supplier) to charge
GST at the rate of 12% (6% CGST+6% SGST) or isthe GST rate
18% (9% CGST 9% SGST) applicableto the nature of works contract
undertaken by the applicant?

5. Department View Point — The concerned officer has opined that no
specific works contract hasbeen mentioned in the application hencethefirst
guestion cannot be answered and the said amendment will be applicablefrom
thedate of publication of the notification inthe official gazette.

6. Record of Personal Hearing -

6.1. Mr. Singal Sushil Kumar, CA appeared for persona hearing and
reiterated the submissions already madein the application. They reiterated
the facts submitted along with the application. The Applicant statesthat -

6.2. The applicant isengaged in works contract by way of construction,
erection, commissioning, ingdlation, completion, fitting out, repair, maintenance,
renovation, or alteration of -

a) astructure meant predominantly for use as (i) an educational, (ii) a
clinical, or (iii) an art or cultural establishment.

b) aroad, bridge, tunnel, or terminal for road transportation for use by
genera public;

c) acivil gructureor any other origina workspertainingtothe“Beneficiary
led individual house construction/enhancement” under theHousing for
All (Urban) Mission/Pradhan Mantri Awas Yojana;

d) railways, excluding monorail and metro;

e) aresdentid complex predominantly meant for self-useor theuseof their
employeesor other persons specified in paragraph 3 of the Schedule
[11 of the Central Goods and Services Tax Act. 2017.

6.3. Subsequently, the Notification no. 11/2017-Central Tax (Rate)
dated 28th June 2017 was amended by thefollowing notifications:
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i)  Notification No. 20/2017-Central Tax (Rate), dated 22nd August,
2017

i)  NotificationNo. 24/2017-Central Tax (Rate)te), dated 21t September,
2017 Based on aforesaid notification the applicant has charged and paid
CGST at therate of six percent. Similarly the SGST wasalso charged
at therate of six percent on the services provided in between July to
September, 2017.

6.4. Questioniswhat will bethe date of effectiveness of Notification No.
20/2017 and Notification No. 24/2017 reducing thetax rateto 12% instead
of 18%. Asit mentionedin both the notificationsthat “ Inthe said notification,
intheTable, againgt serid number 3, for item (vi) in column (3) and theentries
relating thereto columns (3), (4) and (5), thefollowing shall be Substituted,
namey ............... ”

6.5. Statement containing the applicant’ sinterpretation of law and/or facts,
asthe case may be, in respect of the aforesaid question(s) (i.e. applicant’s
view point and submissionson issueson which theadvancerulingis:

(i) Theserial number 3 of Notification no. 11/2017 dated 28th June, 2017
relating to Construction Serviceswasamended by Central government
on recommendation of Council in publicinterest through Notification
No. 20/2017 dated 22nd August, 2017 and 24/2017 dated 21st
September, 2017.

(i) Through thisamendment notification therate of tax for Works contract
supplied to Central Government, State Government, Governmental
authority, Local Authority was reduced from 18% (CGST 9% and
SGST 9%) to 12% (CGST 6% and SGST 6%). However as per the
wording of the amended notification (i.e. 20/2017 and 24/2017) it
substitutes notification no. 11/2017 substituting rate of tax from 18%
to 12%, so it isinterpreted that the rate of GST is12% w.e.f. 1st July,
2017.

(i) Based on the said notifications, the applicant has charged the tax
Component and collected and discharged GST Liability at Rate 12%
(CGST 6% and SGST 6%) on invoicesissued from 01st July, 2017
itself, with the presumption, that the rate of GST has been amended
w.ef. 1st, July 2017, astheintention of the Honourable GST Council.
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(iv) Asitisnowhere mentionedinthenatificationsitsalf the date of changes
in Rate of GST or effectivenessof the Notification and therate of GST
be applicable, but with the conclusion of the 20th GST council meeting
on 5th August, 2017 (acopy of the details of Decisiontakenisbeing
enclosed herewith for your kind perusal (ANNEXURE-E) andit was
announced that the Tax Rate of GST on the above servicesis being
reduced from 18% to 12%.

6.6 Theapplicant further submitsthat, againthe21st GST Council Meeting
Held on 9th September, 2017 and corrected alacunaleft in the 20th GST
Council Meeting regarding Works Contract Servicesasdefinedin clause 119
of Section 2 of the GST Act.

6.7 TheApplicantinsummary isof opinionthat, it isthe presumption and
interpretation taken from the above episode that the intention of the
Honourable GST Council wasonly to reduce Tax rate from very beginning
from 18% to 12%.

6.8 Hencetheapplicant hasapproached beforethe authority withthedetails
narrated abovefor thejudiciousinterpretation of theambiguity raised due
to theabove notifications.

7. Discussions and Findings -

7.1. We have carefully considered the submissions made by the applicant
inthe application, the pleadings on behalf of the Applicant made during the
course of personal hearing and the Department’s view provided by the
jurisdictional officer.

7.2. Wefind that the extant application seeks Ruling on two questionseven
though the questions have been placed in para 13 of the application instead
of para 14 of the application:

1. What is rate of tax applicable to the Composite supply of works
contract asdefined in clause (119) of Section 2 of Central Goods and
ServicesTax Act, 2017 (TheAct), undertaken by the supplier (applicant)
i.e., whether the GST rate 18% or 12% isto be charged by the supplier?

2. Ifthe GST rate 18% (9% CGST + 9% SGST) as prescribed in serial
No. 3, against heading no. 9954 (construction services), specified in
Notification No. 11/2017-Central Tax (Rate) dated 28th June 2017,
istherate applicableto the nature of works contract undertaken by the
applicant. Kindly clarify thefollowing related aspect a so:
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TheNoatification No. 11/2017-Central Tax (Rate) dated 28th June
2017 has been amended by:

[.  Notification No. 20/2017-Central Tax (Rate), dated 22nd August,
2017

[I.  Notification No. 24/2017-Centra Tax (Rate), dated 21st
September, 2017

Whereinthe GST Rate of 12% (6% CGST + 6% SGST) hasbeen
notified in respect of works contract as defined in clause (119) of
Section 2 of the Act.

if s0. whether the amendment through Notification No. 20/2017
and 24/2017 will be effectivefromthe date of Notification No. 11/2017
and whether it would bein order for the applicant (supplier) to charge
GST at the rate of 12% (6% CGST+6% SGST) or isthe GST rate
18% (9% CGST 9% SGST) applicableto the nature of works contract
undertaken by the applicant?

7.3 Regarding the rate of GST on the Composite Supply of Works
Contract, it may be noted that the rate applicable is dependent on the nature
of the supply. The amendments made by Notification No. 20/2017-Central
Tax (Rate) and 24/2017-Central Tax (Rate) have notified different ratesfor
different nature of works. In Notification No. 20/2017-Central Tax (Rate)
Entry No. (ii) of the Notification has specified the recipient of the supply
for whichtherateisapplicable. Entry No. (iv) and (v) arefor specific type
of supply within thefour corners of aComposite Supply of Works Contract.

Again, inEntry No. (vi) in Notification No. 24/2017-Central Tax (Rate),
service aswell asthe recipient has been specified.

Thusthe notificationsclearly statetherate applicabl e on satisfaction of
twin condition of the nature of the supply and the recipient.

The applicant has neither given the particulars of the specific nature of
the work done by the applicant nor the particulars of the recipient of the
supply. Copies of Work Orders are also not on record. Therefore, in the
absence of therelevant and necessary information, we are unableto answer
thefirst query of the applicant relating to the rate of tax applicableto the
Composite Supply of Works Contract provided by the applicant.
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7.4. Regarding theeffectivedate of Notification relating to the gpplicablerate
of tax on a supply, we refer to Section 9(1) and 2(80) of the Act, which
states asunder:

Notification of rate of tax

SECTION 9. Levy and collection. - (1) Subject to the provisions
of sub-section (2). there shall belevied atax called the central goodsand
servicestax on al intra-State supplies of goods or servicesor both, except
on the supply of alcoholic liquor for human consumption, on the value
determined under section 15 and at such rates, not exceeding twenty per
cent., as may be notified by the Government on the recommendations of
the Council and collected in such manner as may be prescribed and shall
be paid by the taxable person.

Theterm “notified” hasbeen defined under theAct. Thetext of
the provision is as under:

Section 2(80) “ natification” meansancatification publishedinthe Officid

Gazette and the expressions “notify” and “notified” shall be construed
accordingly;
7.5 InCivil Appeal No. 6071 of 1999, Union of IndiaVersusM/s. Ganesh
DasBhojraj the Honorable Supreme Court has held that the effective date
of anotification isthe date of the publication in the official gazette. The
Hon' ble Supreme Court hasupheld thedecision in Pankg JainAgenciesVs.
UOI & Other (1994) 5 SCC 198 and have reiterated the decisionin B.K.
Srinivasan & OthersVs. State of Karnataka & Other (1987) 1 SCC 658,
672, that notification will take effect only when it is published through the
customarily recognized official channel viz. theofficia gazette.

7.6. A combined reading of the provisionsof Section 9(1), 2(80) of theAct
and theApex Court order in the matter of Ganesh Das Bhojraj leadsto the
conclusionthat the effective date of aNotificationisthe date of itspublication
inthe Official Gazette.

7.7. However, it may be noted that the provisionsand the judgement of the
HonorableApex Court iswith respect to aNatification, inwhich theeffective
date has not been specifically mentioned. Where the date on which
notificationisto takeeffect ismentioned in thebody of the notificationitsalf,
the effective date shall be such date.
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7.8. Incaseof anatificationinthe body of which the effective dateisnot
written, the effect of theamending notification thus shall bethedateonwhich
theamending notificationispublished inthe Official Gazette. Therefore, the
effective date for the levy of the amended rate of tax as per amended
Notification no. 11/2017-Central Tax (Rate) shall be the date on which
Notification No. 20/2017-Central Tax (Rate) and Notification No. 24/2017-
Central Tax (Rate) were published inthe Official Gazette.

8. Ruling

8.1 In respect of Question regarding the rate of tax applicable on the
Composite Supply of Works Contract, we are unableto answer the question
on account of insufficient information provided by the applicant.

8.2 Inrespect of the effective date of the amendmentsto Notification No.
11/2017-Central Tax (Rate) vide Notification No. 20/2017-Central Tax
(Rate) and Notification No. 24/2017-Central Tax (Rate) asked by the
applicant shall bethedate of publication of the Notificationsin the Official
Gazette.

8.3 Therulingisvalid subject to the provisionsunder section 103 (2) until
and unless declared void under Section 104 (1) of the GST Act.

a

(2021) 66 TLD 134 In the High Court of M.P.
Hon’ ble Mohammad Rafiq, CJ. & Vijay Kumar Shukla, J.

Robbins Tunnelling and Trenchless Technology (I ndia) Pvt. Ltd.
Vs.

The State of M.P. and others

W.P. No.: 12913/2020

February 4, 2021

Deposition : In favour of Petitioner
E-way Bill - Imposition of penalty, in case of minor discrepancies
inthedetailsmentioned in the E-way bill, although therearenomajor
lapsesin theinvoicesaccompanying the goodsin movement - Penalty
order quashed by theHigh Court and directed for imposition of minor
penalty.
Writ petition allowed
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It isclarified that in case, a consignment of goods is accompanied
with an invoice or any other specified documents and not with an E-
way bill, proceedings under Section 129 of the GST Act may beinitiated.
Para 5 of the Circular further clarifies, that in case a consignment of
goods is accompanied with an invoice or any other specified document
and also with an E-way bill, proceedings under Section 129 of the GST
Act may not be initiated. It is strenuously urged that the respondent/
Appellate Authority is not justified in rejecting the appeal on the ground
that the petitioner has not discharged its liability of payment of IGST
Tax at the time of import. It is put forth that the point raised on behalf
of the respondents, is totally incorrect because at the time of making
of a Bill of Entry for home consumption, vide No.8870378, dated 15-
11-2018, the IGST for a sum of Rs.1112134/- was paid accordingly along
with Custom Duty.

Regard being had to the pleadings advanced on behalf of the
parties, and bestowing our anxious consideration on the relevant
provisions of the GST Act, we find that the respondents are not justified
in rejecting the appeal of the petitioner on the ground that the mistake
committed while generating the E-way bill, was not a clerical error or
a small mistake. Accordingly, the impugned orders passed by the
respondents, dated 28-9-2019 (Annexure-P/14) and 14-12-2018
(Annexure-P/12) confirming thetax and penalty to the tune of Rs.2224268/
-, are hereby quashed. The respondents are directed to consider the case
of the petitioner for imposition of a minor penalty, treating it to be a
clerical mistake, as per Circular, dated 14-9-2018 No.CBEC/20/16/03/
2017-GST issued by the Ministry of Finance.

Ex-consequenti, the writ petition is allowed.

Shri Abhishek Kumar Dhyani, Advocate for the petitioner.
Shri B.D. Singh, Govt. Advocate for the respondents/State.

:: ORDER ::
The Order of the Court was made by VIJAY KUMAR SHUKLA,
J.:
Hearing convened through video conferencing mode.

The present petition has been filed under Articles 226/227 of the
Constitution of India, challenging the order dated 28-9-2019, whereby the
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appel late authority, respondent No.3 herein, has confirmed theimposition of
tax to the extent of Rs.1112134/- and penalty of Rs.11,12,134/- against the
petitioner.

2. Thefactsof the case, adumbrated in anutshell, arethat the petitioner
isaregistered tax-payer under the Goodsand Service Tax (GST) and it has
imported boring machine cutter parts from its parent company from the
United Statesof America(USA). Itsclearing agent while shipping the goods
from Custom Station, Mumbai to the Registered Office of the petitioner,
situated in District Katni (MP), generated E-way bill in which by mistake
erroneously entered itsown namein the column of consignee. During the
movement of goodsthe State Tax Officer of Anti Evasion Bureau, detained
thevehicleand levied tax and penalty against the petitioner. Being aggrieved
by the said order an appeal was preferred before the Joint Commissioner
S.GS.T. (Appeds), Bhopa and the concerned officer affirmed the order of
tax and penalty levied by the State Tax Officer and rejected the appeal.

3. The petitioner is a company and a registered dealer bearing GST
| dentification No. 23AADCR1345K 1ZJ, providing servicesof tunnel boring
and related activities therein. Since the Bank Canal Project of Narmada
Valley Development Authority isgoing on, the petitioner isdoing excavation
work by tunnel boring machine and for the purpose of procurement, it has
imported tunnel boring machine cutter partsetc., from the Robbins Company
(aparent company fromthe USA). After placement of purchase order, the
Robbins Company, situated at 5866, South 194 Street Kent, WA 98032
USA, hasraised acommercia invoiceinthe nameof the petitioner —Robbins
Tunnelling & Trenchless Technology (India) Pvt. Ltd., Shub City, House
No0.C03, near Mansarovar Colony, Amirganj Road, Madhav Nagar, Katni

—483 501 (MP), Invoice No.L SNO009039, dated 13-9-2018, for supply
of disc, cutter ring & retainer etc..

4. The petitioner has entered into an agreement with Titan Sea & Air
Services Pvt. Ltd. and appointed the said company as its clearing and
forwarding agent. At thetime of import thebill of entry, bearing N0.8870378,
dtd. 15-11-2018 for home consumption of the above mentioned purchase
was made. Subsequently, the Custom Duty assessed with IGST to thetune
of Rs.1112134/- was paid as applicable on thisimport. The clearing and
forwarding agent, M/sTitan Sea& Air ServicesPvt. Ltd., cleared thegoods
and prepared the documentsfor movement of goodsfrom NHVA SHEVA,
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Mumbai Port to the petitioner’ s Registered Office, sSituated at C-3 Madhav
Nagar, Katni (MP) and raised tax invoice, bearing number SIC/1136/18-
19, dated 30-11-2018 for the services provided to the petitioner.

5. Theclearing and forwarding agent, Titan Sea& Air ServicesPvt. Ltd.,
incompliance of Section 68 of the Central Goods & ServicesTax Act, 2017
(for short, “the GST Act) read with Rule 138-A of the Goods and Service
Tax Rules, 2017 generated an E-way bill by logging into itsown login ID
for movement of the goodsfrom Mumbai to Katni on 28-11-2018 at 06:03
hrs, E-way bill N0.231061028418. The clearing and forwarding agent filed
all therelated details of thetransaction asrequired in the E-way bill, but by
mistake generated the E-way bill on its own name, GST
No0.27AACT2359N1ZY asrecipient of the goods, in stead of the petitioner.
The said goodswastransported from Mumbai to Katni by thevehiclebearing
registration No.MP-04-GA7780 along with al related documents. The
vehiclewas detained by the Sales Tax Officer, Anti Evasion, Bhopal on 5-
12-2018 due to wrong shipping address in the E-way hill.

6. Thepetitioner submitted areply on 12-12-2018 before the State Tax
Officer dlong with an affidavit given by the clearing and forwarding agent,
M/sTitan Sea & Air Services Pvt. Ltd., stating that the mistake was not
committed intentionally or with malafideintention. The State Tax Officer did
not accept the reply and raised the demand of Rs.1112134/- as tax and
penalty of Rs.1112134/- against the petitioner by theimpugned order dated
14-12-2018, to be paid under the IGST head.

7. ltisasserted that the petitioner wasleft with no other option for release
of thevehicle, and therefore, paid thetax and pendty, aslevied, vide Challan
No.SBIN122300132855, dated 14-12 2018 at 08:55:51 hrs. Thereafter the
said vehiclewasrel eased by the State Tax Officer. Being aggrieved by the
order of the State Tax Officer, the petitioner preferred an appeal under
Section 107 of the GST Act before the Joint Commissioner, SGST
(Appesals), Bhopal seeking relief of thetax and penalty levied against it.

8. TheJoint Commissioner, SGST (Appeals) in hisorder, stated that in
the E-way bill name and address of the recipient, while matching with the
Bill of Entry No.LSN00090393, dated 13-9-2018 and Bill of Lading
No.BOCLEWR00108720, is not the same and such a mistake cannot be
treated to be aclerical mistake. The Appellate Authority in hisorder stated
that by entering the name of the clearing and forwarding agent, Titan Sea
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& Air ServicesPvt. Ltd. inthe E-way hill, in place of the petitioner, makes
the tax evasion assessable. The appea was rejected by the Appellate
Authority confirming the order passed by the State Tax Officer.

9. Itisargued that Section 68 of the GST Act read with Rule 138-A of
the Goods and Service Tax Rules, 2017 requiresthat the personin-charge
of a conveyance carrying any consignment of the goods of the value,
exceeding Rs.50000/-, should carry acopy of the documentsviz. invoice,
bill of supply, ddivery chalan, bill of entry and avalid E-way hill, in physical
or electronic formfor the purpose of verification. Complying with al such
formalities, the petitioner carried all rel ated documents during movement of
thegoodsfrom Mumbai to Katni. Itisstrenuoudly urged that in casg, if the
petitioner at the time of movement of the goods does not carry the
aforementioned documents, there is no doubt that contravention of the
provisions of lawstakes place and the provisionsenjoined in Section 129
of the GST Act are invokable. It is put forth that in spite of all requisite
documents having been carried, how the proceeding under Section 129 of
the GST Act wasinitiated by the State Tax Officer, which was confirmed
by the appellate authority. It is stated that the proceeding initiated under
Section 129 of the GST Act against the petitioner is injudicious. It is
asseverated that theAppellate A uthority isnot justified in rejecting the appeal
preferred by the petitioner without pursuing the Genera Disciplinespertaining
to concept of penalty.

10. Areferenceismadeto Sub-section (1) of Section 126 of the GST Act,
which providesthat no Officer under thisAct, shall impose any penalty for
minor breaches of tax regulations or procedural requirements and in
particular, any omission or mistakein documentationwhichiseasly rectifiable
and made without any fraudulent intent or gross negligence. Clause (b) of
the Sub-section further prescribesthat an omission or mistakein documentation
shall be considered to be easily rectifiable, if the sameisan error apparent
on the face of record. The error which the service agent, Titan Sea& Air
Services Pvt. Ltd., committed at the time of generation of the E way bill,
wasaprocedural mistakewithout afraudulent intention or grossnegligence.
Therefore, thetax and penalty levied against the petitioner runs counter to
the provisions envisaged in the GST Act. It isargued that in para4 of the
impugned order the respondent has accepted that the goods so imported
were consigned from the Robbins Company (a parent company from the
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USA) to the petitioner and the documents were fully matching with the
transaction.

11. Learned counsd for the petitioner further submitted that eveninthe E-
way bill, Annexure-P/9, an approximate distance was a so mentioned as
1200 Kms., which was not possi ble for the destination within the State of
Maharashtra. It was aclerical mistake and, therefore, the respondents ought
to have considered the casefor minor punishment by virtue of the Circular,
dated 14-9-2018, issued by the Ministry of Finance. Further, therespondents
have completely failed to takeinto consideration the E-way bill, Annexure-
P/9, showing the approximate distance of 1200 km. and rejecting the appeal
of the petitioner, merely on the ground that the name of the consigneeisnot
matching. Whereasthe particularsin Part A of E-way bill, werefully matching
with all therelated documents.

12. Itisvehemently argued that the Central Ministry of Finance, Department
of Revenue, Central Board of Indirect Taxes& Customs, received various
representationsregarding imposition of pendty, in caseof minor discrepancies
inthe detailsmentioned in the E-way bill, although there are no mgjor lapses
in the invoices accompanying the goods in movement. Consequently, a
circular wasissued, vide No.CBEC/20/16/03/2017-GST, dated 14-9-2018
by the Ministry of Finance, appended asAnnexure-P/15 to thewrit petition,
specifically stating that it has been informed that proceedingsunder Section
129 of the GST Act are being initiated for every mistakein the documents
mentioned in para 3 of the said Circular. It is clarified that in case, a
consignment of goodsisaccompanied with aninvoiceor any other specified
documents and not with an E-way bill, proceedings under Section 129 of
the GST Act may beinitiated. Para5 of the Circular further clarifies, that
in case aconsignment of goodsisaccompanied with aninvoiceor any other
specified document and al so with an E-way bill, proceedings under Section
129 of the GST Act may not be initiated. It is strenuously urged that the
respondent/A ppellate Authority isnot justified in rgjecting the appeal onthe
ground that the petitioner hasnot discharged itsliability of payment of IGST
Tax at thetime of import. It is put forth that the point raised on behalf of
therespondents, istotally incorrect because at thetime of making of aBill
of Entry for home consumption, vide N0.8870378, dated 15-11-2018, the
IGST for asum of Rs.1112134/- was paid accordingly along with Custom

Duty.
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13. Regard being had to the pleadings advanced on behalf of the parties,
and bestowing our anxious consideration on therelevant provisions of the
GST Act, wefind that the respondentsare not justified in rejecting the appeal
of the petitioner on the ground that the mistake committed while generating
the E-way bill, wasnot aclerical error or asmall mistake. Accordingly, the
impugned orders passed by the respondents, dated 28-9-2019 (Annexure-
P/14) and 14-12-2018 (Annexure-P/12) confirming the tax and penalty to
thetune of Rs.2224268/-, are hereby quashed. Therespondentsaredirected
to cons der the case of the petitioner for imposition of aminor pendty, treating
itto beaclerical mistake, asper Circular, dated 14-9-2018 No.CBEC/20/
16/03/2017-GST issued by the Ministry of Finance.

14. Ex-consequenti, thewrit petitionisallowed, intheaboveterms. There
shall be no order as to costs.

J

(2021) 66 TLD 140 In the High Court of Delhi

Hon’'ble Rajiv Sahal Endlaw & Sanjeev Narula, JJ.

Ashish Saraf

Vs.

PR Commissioner of Income Tax-4

W.P(C) No.: 1980/2021

February 15, 2021

Deposition : In favour of Petitioner

Vivad SeVishwasAct, 2020 - The Delhi High Court directed the
Principal CIT-4tocorrect theerror apparent on therecord and if of
theopinion that thereisnoerror, towithin thesaid time, communicate
thereasonstherefor in writing and wher eagainst the petitioner shall
have remediesin accor dance with law.

Writ petition allowed

Mr. Gaurav Jain, Mr. Aniket D. Agrawal & Ms. Manisha Sharma, Advs.
for the petitioner.
Mr. Sunil Agarwal, Adv. for the respondent.

;. ORDER ::
[VIAVIDEO CONFERENCING]
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CM No0.5783/2021 (for exemption)

1. Allowed, subject to just exceptions and as per extant Rules.
2. Theapplicationisdisposed of.

W.P.(C) 1980/2021 & CM No0.5782/2021 (for interim relief)

3. Thepetitionimpugnsthe Certificate dated 9th January, 2021 issued by
the respondent in Form-3, under Section 5(1) of the Direct Tax Vivad Se
VishwasAct, 2020, vide A cknowledgment N0.158235220090121, to the
extent the same treats the case of the petitioner as a search case.

4. Onaperusal of the documents placed by the petitioner, it appearsthat
the case of the petitioner cannot be treated as a search case.

5.  Thecounsel for the respondent appearing on advance notice has been
heard and has not been able to justify the case of the petitioner asfalling
in the category of a search case.

6. Wethusallow thepetition, by directing the Principal Commissioner,
Income Tax-4, New Delhi to, within three days hereof, correct the error
apparent ontherecord and if of the opinion that thereisno error, to within
the said time, communicate thereasonstherefor inwriting and where against
the petitioner shall have remediesin accordance with law.

7. Thepetitionisdisposed of.
M|
(2021) 66 TLD 141 In the High Court of Gujarat
Hon'ble J.B. Pardiwala & llesh J. Vora, JJ.
Bhumi Associate
Vs.
Union of India

R/Special Civil Application No. 3196 of 2021 with 2426 of 2021
with 2515 of 2021 with 2618 of 2021

February 16, 2021

Recovery - Search/inspection proceedings under Section 67 of
theCentral/Gujarat Goodsand ServicesTax Act, 2017 - The Gujar at
High Court directed the CBIC and Commissioner of GGST and
CCGT for issuance of guidelines.
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Mr. Avinash Poddar (9761) for the Petitioner(s) No. 1, 2.
DS AFF. NOT FILED (N)(11) for the Respondent(s) No. 1,2,3,4,5,6

;> COMMON ORAL ORDER ::
The Order of the Court was made by J.B. PARDIWALA, J.:

1. Wehavehearddl thelearned counsal appearing for thewrit applicants.
We have aso heard Mr. Devang Vyas, the learned Additional Solicitor
General of Indiaappearing for the respondents.

2. Theofficersof the concerned department who were asked to join the
video conference did join, but at avery later stage. They were unable to
witnessthe discussion that took place between the Court and Mr. Vyas. We
proposeto passan interim order issuing thefollowing directions.

“The Central Board of Indirect Taxes and Customsaswell asthe
Chief Commissioner of Central/ State Tax of the State of Gujarat are
hereby directed to issuethefollowing guidelinesby way of suitable
creular/ingructions

(1) No recovery in any mode by cheque, cash, e-payment or
adjustment of input tax credit should be made at thetime of search/
inspection proceedings under Section 67 of the Central/Gujarat Goods
and Services Tax Act, 2017 under any circumstances.

(2) Evenif the assessee comesforward to make voluntary payment
by filing Form DRCO3, the assessee should be asked/ advised tofile
such Form DRCO3 on the next day after theend of search proceedings
and after the officersof thevisiting team haveleft the premisesof the
assessee.

(3) Facility of filing complaint/ grievance after the end of search
proceedings should be made avail able to the assesseeif the assessee
wasforced to make payment in any mode during the pendency of the
search proceedings.

(4) If complaint/ grievanceisfiled by assessee and officer isfound

to have acted in defiance of the aforestated directions, then strict
disciplinary action should beinitiated against the concerned officer.”

3. Mr. Devang Vyas, thelearned Additiona Solicitor General of Indiahas
taken the painsto address this Court from the hospital room. Mr. Vyasis
not well and has been hospitalized. Mr. Vyas may respond day after
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tomorrow to the aforesaid directions, which we proposeto issue. Wedirect
all officersto once again join the video conference dayafter tomorrow, but
thistime, they should joinwell intime.

Post all the matters on 18-2-2021 on top of the board.

a

(2021) 66 TLD 143 In the High Court of M.P.
Hon’ ble Sheel Nagu & Rajeev Kumar Shrivastava, JJ.

Agrawal Oil Mill

Vs.

Sate of M.P.

W.P. No. 12679/2020, 12690/2020 & 12687/2020
September 15, 2020

Deposition : In favour of Department

I nspection, Search & Seizure- Section 67(5) of CGST Act, 2017
- Denial of copies of seized documents/their extracts to the person
wasjustified wheresupply of copies/extractsof seized documentscan
lead to adver sely affecting theinvestigation - Discretion availableto
the competent authority u/S 67(5).

Writ petition dismissed

The discretion available to the competent authority u/S67(5) of the
CGST Act while withholding supply of copies/extracts of documents
seized appears to be judiciously exercised by the competent authority

for reasonswhich prima facie appear to be cogent and convincing. [Para
4.2]

Onceit is held that discretion available to the competent authority
u/S. 67(5) of the CGST Act had been reasonably exercised whilerefusing
to accede to the request for supply of copies/extracts of seized
documents, it cannot be said that the competent authority has travelled
beyond it’s jurisdictional purviews prescribed by law and therefore in
the absence of jurisdictional error inthe order impugned, no interference
is called for, especially in the face of unavailed alternative statutory
remedy of appeal. [Para 4.3]
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Cases referred

*  Filterco Vs. Commissioner of Sales Tax Madhya Pradesh AIR 1986 SC
626

* High Ground Enterprises Ltd. Vs. Union of India & another W.P.8075/
19 dated 14-8-2019 (Bombay High Court)

*  M.G Abrol, Addl. Collector of Customs Bombay Vs. M/s. Shantilal
Chhotelal and Co. AIR 1966 SC 197

*  Mozart Globa Furniture Vs. The State Tax Officer and another, WP(C)
34457/19 decision dated 17-12-2019 (Kerala High Court)

Shri Gaurav Mishra, learned counsel for petitionersin all the petitions.
Shri Ankur Mody, learned Additional Advocate Genera for the respondents/
State.

:: ORDER ::
The Order of the Court was made by SHEEL NAGU, J.:
Learned counsd for theriva partiesare heard through video conferencing.

1. All thethree petitions have been filed by the same petitioner assailing
tax liability alongwith interest and penalty of different assessment years
(2017-18, 2018-19 & 2019-20) as contained in the impugned order
(Annexure-P/1), dated 11-8-2020 passed by respondent No.4-Assistant
Commissioner State Tax, Shivpuri (M.P).

2. For facility of reference, facts attending W.P.12679/20 are being
considered for adjudication.

3. Learned counsd for petitioner submitsthat though remedy of statutory
appeal isavailableto petitioner against theimpugned order (P/1) but since
all theimpugned ordershave been passed in flagrant violation of principles
of natural justicein asmuch asdenid of supply of copies/extractsof the seized
documents, the petitionershaveinvoked writ jurisdiction of thiscourt W/ATrt.
226 of the Constitution. It is submitted that denial of copies of seized
documents/their extracts amountsto denia of reasonable opportunity to
defend as statutorily provided in Sec. 67(5) of the Centra Goods and
Services Tax Act, 2017 (for brevity CGST Act).

3.1 Bare facts disclose that at the premises of petitioner-firm which is
engaged inthetrading of food grains and sugar, asearch was conducted on
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29-5-2019 by officers of the official respondents which led to seizure of
certain material documents. Other documents are alleged to have been
handed over to the proprietor of thefirm but the seized documentsweretaken
possession of by the official respondentsvide seizure memo P/2. A show-
cause notice was issued u/Sec. 74 of the CGST Act on 8-7-2020 vide P/
3. Thetax consultant of the petitioner-firm appeared beforethe authority on
10-7-2020 when the next date wasfixed as 20-7-2020. On 20-7-2020 the
proprietor of the petitioner-firm alongwith tax consultant were personally
present before the authority and were asked to produce cashbook, ledger
of the year 2017-18, 2018-19 and 2019-20 (till 29-5-2019), trading
accountsand bank statements. The proprietor and the tax consultant perused
the scrutiny report prepared by official respondents. A reminder wasissued
to petitioner and next date of 27-7-2020 was fixed. On 27-7-2020 an
applicationwasfiled on behdf of petitioner-firmfor supplying certified copy
of the proposal order, seizure memo and scrutiny report. The competent
authority inthe order sheet of 27-7-2020 noted that on earlier occasion on
20-7-2020 the proprietor and aswel| astax consultant had scrutinized the
scrutiny report when they were made aware of therequirement of producing
accounts, cashbooks, trading accountsand bank statements but the proprietor
failed to do so. Theauthority recorded in the order sheet dated 27-7-2020
that in the seizure of the books made on 3-7-2020 account books and cash
books were not seized and therefore demand has been made from the
proprietor to produce the same but the proprietor has not yet produced
despite grant of sufficient opportunity. The order sheet further reveal sthat
proprietor disclosed that account books are maintained in the computer. In
this scenario, the competent authority whilerecording order sheet dated 27-
7-2020 found that intention on the part of petitioner-proprietor while seeking
copies/extracts of the documents seized is to cause interpolationsin the
account books maintained in his computer. Accordingly, the competent
authority exercisngit’sdiscretion availableu/Sec. 67 of the CGST Act denied
the prayer for grant of copies of the seized books. Finally, the competent
authority granted last opportunity to petitioner to produce the documentsas
required by the competent authority by fixing the date of hearing as 6-8-2020.
Thereafter, on 29-7-2020 a fresh reminder was issued to the petitioner
reiterating the earlier demand made on 20-7-2020 of producing cash books,
ledger, trading accounts, bank statements etc. Thereafter on 6-8-2020 the
proprietor and his tax consultant were present and produced the trading
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accounts, purchase & salelist & bank statements. However, the competent
authority noted that ledger and the account bookswere not produced. The
competent authority taking note of the failure of petitioner to produce
incomplete record held that verification cannot take place and therefore
exercising discretion on the basi s of the compelling reason attributed to the
petitioner, took the decision of proceeding ex parte and issued theimpugned
order P/1 adjudicating total tax liability of Rs. 4,33,00,753 for the assessment
year 2019-20 which included tax/cess, interest and penalty, whichisassailed
in WP 12679/20 before this court. So also W.P. 12690/20 assails the
impugned order P/1dated 11-8-2020 adjudicating total tax liability of Rs.
16,08,12,732/- for the assessment year 2018-19 and W.P. 12687/20 assails
theimpugned order P/1 dated 11-8-2020 adjudicating total tax liability of
Rs. 8,78,36,779/- for the assessment year 2017-18 after imposing penalty
andinterest.

3.2 Learned counsel for petitioner on the basis of above factual matrix
relying upon Division Bench decision of Bombay High Court in W.P.8075/
19 (High Ground EnterprisesLtd. Vs. Union of India& another) 14-
8-2019, Kerala High Court decision dated 17-12-2019 in WP(C)
34457/19 (M/sMozart Global FurnitureVs. The Sate Tax Officer and
another) (cumulatively filed as P/11), the Apex Court decisionsin M/s
FiltercoVs. Commissioner of Sales Tex Madhya Pradesh (AIR 1986
SC 626) and M.G.Abrol, Addl. Collector of CustomsBombay Vs. M/
s. Shantilal Chhotelal and Co. (AIR 1966 SC 197) contends that sec.
67 of the CGST Act as reproduced in para 6.4 of WP 12679/20 obliges
the competent authority to supply copies/extracts of the documents seized
during search operation and the only exception carved out istheformation
of opinion of competent authority that supply of copies/extracts would
prgjudicidly affect theinvestigation.

3.3 Learned counsel for petitioner has vehemently argued to submit that
once entire documents are sei zed by the competent authority at thetime of
search, then supply of copies of seized documents cannot enable the
petitioner toindulgein any kind of manipulation/interpolation or interference
withinvestigation.

4. After having heard learned counsel for therival partieson admission,
thiscourt deemsit appropriate to decline admission for thereasonsinfra:
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4.1 From order sheets as detailed and explained above, ever since
conduction of searchtill passing of theimpugned order, it isevident that due
and sufficient opportunity wasafforded to petitioner to produce theremaining
relevant documents which had not been recovered during search. The
explanation given by petitioner for not producing documents sought by
Revenue wasthat the same are maintained in soft copy in computer while
in regard to other documents sought by the Revenue, there was no
explanation. Thisobvioudy givesanimpression that the remaining relevant
documentswhich could not be seized during search are still in possession
of petitioner and therefore supply of copies or extracts of the seized
documentsto petitioner can enablethe petitioner to carry out interpolations
for reducing or depressing tax liability and with corresponding lossto the
Revenue. The formation of this opinion is founded upon reasonable
apprehensioninthe mind of the competent authority that supply of copies/
extractsof seized documentscan lead to adversely affecting theinvestigation.

4.2 Thediscretion available to the competent authority u/S 67(5) of the
CGST Act whilewithholding supply of copies/extracts of documents seized
appearsto bejudiciousdly exercised by the competent authority for reasons
which prima facie appear to be cogent and convincing.

4.3 Onceitisheldthat discretion availableto the competent authority u/
S. 67(5) of the CGST Act had been reasonably exercised whilerefusing to
accedeto the request for supply of copies/extracts of seized documents, it
cannot be said that the competent authority has travelled beyond it's
jurisdictional purviews prescribed by law and thereforein the absence of
jurisdictional error in the order impugned, no interferenceis caled for,
especially intheface of unavailed aternative statutory remedy of appeal.

5. Consequently, this court does not find any substancein all the three
petitions (WP 12679/20, WP 12690/20 & WP 12687/20) which accordingly
stand dismissed in limine at the admission stage itself, sans cost.

a
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(2021) 66 TLD 148 In the High Court of M.P.
Hon’ ble Sheel Nagu & Rajeev Kumar Shrivastava, JJ.

Ram Prasad Sharma

Vs.

The Chief Commissioner and another

W.P. No.: 16119/2020

November 19, 2020

Deposition : In favour of Petitioner

Service of Notice - Notice and order for demand of amounts
payableunder theAct - Rule 142 of CGST - Theonly mode prescribed
for communicating the show-causenotice/or der isby way of uploading
the same on website of the revenue.

Writ petition allowed

It is trite principle of law that when a particular procedure is
prescribed to perform a particular act then all other procedures/modes
except the one prescribed are excluded. This principle becomes all the
more stringent when statutorily prescribed as is the case herein. [Para
g

In view of above discussion, this Court has no manner of doubt
that statutory procedure prescribed for communicating show-cause
notice/order under Rule 142(1) of CGST Act having not been followed
by the revenue, the impugned demand dated 18-9-2020 vide Annexure
P/2 pertaining to financial year 2019-2020 and tax period April, 2019
to July, 2019 deserves to be and is struck down. [Para 9]

Accordingly, instant petition stands allowed with liberty to the
revenue to follow the procedure prescribed under Rule 142 of CGST Act
by communi cating the show-cause notice to the petitioner by appropriate
mode thereafter to proceed in accordance with law. [Para 10]

Shri Pankaj Ghiya, learned counsel for the petitioner.
Shri Ankur Mody, learned AAG for the respondent No.3/State.

:: ORDER ::
Learned counsd for theriva partiesareheard through video conferencing.
1. Instant petitioninvoking writ and supervisory jurisdiction of thisCourt
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under Articles 226 and 227 of Constitution praysfor following reliefs:-

“(1) ThisHon' ble Court may kindly be pleased to call for therecord
from the office of respondentsfor itskind perusal.

(i) That, awrit of certiorari or any other writ or writsmay kindly
beissued quashing theimpugned order in Form GST DRC-07 dated
18-9-2020 and orders asreferred in the said order i.e. order under
section 74 dated 10-6-2020 passed by the respondents.

(iii) That, awrit of mandamus or any other writ or writsmay kindly
beissued quashing theimpugned order in Form GST DRC-07 dated
18-9-2020 and orders asreferred in the said order i.e. order under
section 74 dated 10-6-2020 passed by the respondents.

(iv) Direct the respondentsto comply with the provisionsof GST
Act and upload notices and orders only on the GSTN Portal as
mandated under [aw.

(v) Any other relief considered expedient and just under thefacts

of the case by the Hon'ble Court may kindly be allowed to the

petitioner.”
2. Grievanceof the petitioner isthat whileraising the demand of tax vide
summary of order dated 18-9-2020 vide Annexure P/2 (at page 17 of the
writ petition), the foundational show-cause notice/order No.10 dated 10-6-
2020 quafinancial year 2019-2020 and tax period April, 2019 to July, 2019,
was never communicated to the petitioner who isan individual registered
under GST Act.

3. Assuchonthequestion of violation of principleof natural justiceon
the anvil of Rule 142 of Central Goods and Services Tax Act, 2017 (for
brevity “CGST Act”), this Court requisitioned reply of the State.

4. Statehasfiled reply on 11-11-2020 disclosing that show-cause notice/
order No.10 dated 10-6-2020 was communicated to petitioner on his E-
mail address and despite receiving the samethe petitioner failed tofileany
response. Copy of show-cause notice/order No.10 dated 10-6-2020 is
Annexure R/1 filed alongwith thereply.

5. Learned counsd for the petitioner has drawn the attention of thisCourt
to the provision of Rule 142(1) of CGST Act to contend that the said
provision statutorily obligesthe revenue department to communi cate show-
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cause notice/order by uploading the same on thewebsite of revenue so that
the aggrieved person can have accessto the same and be aware of reasons
behind the demand to enabl e the aggrieved person to avail dternativeremedy
before the higher forum under CGST Act.

6. For ready reference and convenience, Rule 142 of CGST Act is
reproduced below:-

“142. Noticeand order for demand of amountspayableunder the
Act.-(1) Theproper officer shall serve, along with the

(a) noticeissued under section 52 or section 73 or section 74 or section
76 or section 122 or section 123 or section 124 or section 125 or section
127 or section 129 or section 130, a summary thereof electronically in
FORM GST DRC-01,

(b) statement under sub-section (3) of section 73 or sub-section (3)
of section 74, asummary thereof electronically in FORM GST DRC-02,

specifying therein the details of the amount payable.

(1A) The proper officer shall, before service of noticeto the person
chargeablewith tax, interest and penalty, under subsection (1) of Section 73
or sub-section (1) of Section 74, asthe case may be, shall communicatethe
detailsof any tax, interest and penalty as ascertained by thesaid officer, in
Part A of FORM GST DRC-01A.] 274;

(2) Where, before the service of notice or statement, the person
chargeable with tax makes payment of the tax and interest in accordance
with the provisions of sub-section (5) of section 73 or, asthe case may be,
tax, interest and penalty in accordance with the provisionsof sub-section (5)
of section 74, or where any person makes payment of tax, interest, penalty
or any other amount due in accordance with the provisions of the Act
[whether on hisown ascertainment or, ascommunicated by the proper officer
under subrule (1A),]275he shall inform the proper officer of such payment
in FORM GST DRC-03 and the proper officer shall issue an
acknowledgement, accepting the payment made by the said personin FORM
GST DRC-04.

(2A) Wherethe person referred to in sub-rule (1A) has made partial
payment of the amount communicated to him or desires to file any
submissions against the proposed liability, he may make such submissionin
Part B of FORM GST DRC- 01A.] 276
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(3) Where the person chargeabl e with tax makes payment of tax and
interest under subsection (8) of section 73 or, asthe case may be, tax, interest
and penalty under sub-section (8) of section 74 within thirty days of the
service of anotice under sub-rule (1), or wherethe person concerned makes
payment of the amount referred to in sub-section (1) of section 129 within
fourteen daysof detention or seizure of the goodsand conveyance, he shall
intimate the proper officer of such paymentin FORM GST DRC-03 and
the proper officer shall issuean order in FORM GST DRC-05 concluding
the proceedingsin respect of the said notice.

(4) Therepresentation referred to in sub-section (9) of section 73 or
sub-section (9) of section 74 or sub-section (3) of section 76 or thereply
to any noticeissued under any section whose summary has been upl oaded
electronically in FORM GST DRC-01 under sub-rule (1) shall befurnished
in FORM GST DRC-06.

(5) A summary of the order issued under section 52 or section 62 or
section 63 or section 64 or section 73 or section 74 or section 75 or section
76 or section 122 or section 123 or section 124 or section 125 or section
127 or section 129 or section 130 shall be uploaded e ectronically in FORM
GST DRC-07, specifying therein the amount of tax, interest and penalty
payable by the person chargeable with tax.

(6) Theorder referred to in sub-rule (5) shall be treated asthe notice
for recovery.

(7) Where arectification of the order has been passed in accordance
with the provisionsof section 161 or where an order uploaded onthe system
has been withdrawn, asummary of therectification order or of thewithdrawal
order shall be uploaded el ectronically by the proper officer in FORM GST
DRC-08]"

6.1 A bareperusal of the aforesaid provision revealsthat the only mode
prescribed for communicating the show-cause notice/order is by way of
uploading the same on website of the revenue.

7.  TheStateinitsreply hasprovided no material to show that show-cause
notice/order No.10 dated 10-6-2020 was upl oaded on website of revenue.
Infact, learned AAG, Shri Mody, fairly concedesthat the show-cause notice/
order was communicated to petitioner by Email and was not uploaded on
website of therevenue.
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8. ltistriteprincipleof law that when aparticular procedureis prescribed
to perform aparticular act then all other proceduresymodes except the one
prescribed are excluded. This principle becomesall the more stringent when
statutorily prescribed asisthe case herein.

9. Inview of abovediscussion, this Court has no manner of doubt that
statutory procedure prescribed for communi cating show-cause notice/order
under Rule 142(1) of CGST Act having not been followed by the revenue,
the impugned demand dated 18-9-2020 vide Annexure P/2 pertaining to
financial year 2019-2020 and tax period April, 2019 to July, 2019 deserves
to be and is struck down.

10. Accordingly, instant petition standsallowed with liberty to therevenue
to follow the procedure prescribed under Rule 142 of CGST Act by
communicating the show-cause noticeto the petitioner by appropriate mode
thereafter to proceed in accordance with law.

a

(2021) 66 TLD 152 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.
Podaran FoodsIndia Pvt. Ltd.

Vs.

Sate of Kerala & Others

WP(C).No.: 17379 OF 2020(V)

Universal CablesLimited

Vs.

Sate of Kerala & Another

W.P(C).No.: 22072 OF 2020(H)

Chakkiath Brothers

Vs.

The Assistant Sate Tax Officer & Others
W.P(C).No.: 22608 OF 2020(A)

January 12, 2021

Deposition : In favour of Department

Alternate remedy - Any person aggrieved by the order of the
proper officer must necessarily approach the appellate authority
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beforewhich an appeal against theadjudication order under Section
129 (3) of the Act is maintainable.

Writ petition disposed of

On a consideration of the rival contentions, | am of the view that
under Section 129 of the Act, if a proper officer who is entrusted with
the task of detaining goods, finds that they have been transported in
contravention of the rules, he does not have the discretion to condone
the procedural lapse or relax its rigour in particular cases. He must
inter pret the Rule strictly keeping in mind the statutory scheme that aims
to curb tax evasion. In as much as the adjudication that is expected
of himis a summary one, he can do no more than determine whether
or not on a literal reading of the statutory provisions, together with the
circularsissued from time to time, there has been a breach occasioned
thereof. Any person aggrieved by the order of the proper officer must
necessarily approach the appellate authority before which an appeal
against the adjudication order under Section 129 (3) of the Act is
maintainable. In the instant case too, the remedy of the petitioner isto
approach the appellate authority under the Act against the finding of
the proper officer. [Para 6]
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*  NVK Mohammed Sulthan Rawther & Sons Vs. UOI & Ors. Judgment
dated 16-10-2018 in W.P(C) No0.32324 of 2018
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Shri. Prabhakaran PM., Sri. Karthik S. Nair & Shri. Navaz P.C. for the
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Smt. G Mini (1748), Sri. PS. SreePrasad, Shri |. JobAbraham & Sri. Ajay
V. Anand for the petitioner in W.P(C).No.: 22072 OF 2020(H) and Sri.
K. Srikumar (Sr.)) & Sri. K. Manoj Chandran for the petitioner in
W.P(C).No.: 22608 OF 2020(A)

Dr. Thushara James, Government Pleader for the respondents.
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:: JUDGMENT ::

Asthesewrit petitionsraiseacommon challengetothelegdity of orders
of detention passed by the respondents under the GST Act, they aretaken
up together for consideration and disposed by thiscommon judgment.

2. | haveheard Sri.Shrikumar, thelearned Senior Counsel, duly assisted
by Sri.Manoj Chandran for the petitioner in W.P(C) N0.22608 of 2020,
Sri.A.Kumar, thelearned counsel for the petitioner in W.P(C).N0.22072 of
2020, Sri.Karthik S. Nair, thelearned counsel for the petitioner in W.P(C)
No0.17379 of 2020 and the learned Govt. Pleader Smt.Dr. Thushara James
for therespondentsin all thewrit petitions.

3. Forthesakeof convenience, the generd provisionsregarding detention
andtheir scopeand ambit are discussed first, and the application of thelegal
principlesto the facts of the individual cases discussed thereafter. | have
chosen to resort to said format because | have come across numerous
instancesof writ petitionsbeing filed inthiscourt challenging detention orders
passed under the GST Act when the scheme of theAct clearly indicatesthat
thewrit court isnot to be ordinarily approached in detention caseswhere
effective alternate remedies by way of provisional clearance, and appeal
thereafter, are provided againgt alleged arbitrary/illega detention orders. The
legal positioninthisregard wasrecently reiterated by the Supreme Court
in Sateof Uttar Pradesh Vs. Kay Pan FragrancePvt. Ltd. - [2020 (74)
GSTR 281 (SC)] whenit observed that writ petitions seeking directionsto
rel ease sei zed goods ought not to be entertained asthe Act providesfor a
complete mechanism for rel ease and disposal of seized goods. | dsobelieve
that an enunciation of the scope and ambit of the statutory provision would
help clarify the doubts arising in the minds of proper officers, who are
entrusted with thetask of overseeing thetransportation of taxable goodswith
aview to check the evasion of tax, asregardsthe procedureto befollowed
whilegoing about their assigned duties.

4. The detention of goods and vehicles, while in transit pursuant to a
commercial arrangement between the consignor and consignee thereof, is
often seen asinfringing thefundamental freedom guaranteed to acitizen under
Article19 (1)(g) of our Constitution, to carry on atrade or business of his
choice. It isalso seen asarestriction to one'sfreedom to engage in trade,
commerceand intercoursethroughout theterritory of India, aright guaranteed
under Article 301 of the Constitution. Thejustification of any legal provision
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that authorises such detention must, therefore, be through ademonstration
of the reasonableness of the provision, and its necessity in larger public
interest.

5. Taxlegidationsinour country, especially those dealing with indirect
taxes, have alwaysfound the need to have provisionsfor detaining goods
and vehicleswhileintransit to ensurethat tax that islegitimately dueto the
Stateisnot lost through deliberate evasion by unscrupul ous assessees. It is
thereforethat such provis onshave beenincorporated asincidental machinery
provisionsfor levying thetax as contemplated in the statute concerned. The
detection of evasion, and the consequential recovery of tax dueto the State,
areseen asactsthat sub servelarger publicinterest, and hencetherestrictions
to the exercise of the constitutional freedoms are seen asreasonable.

6. Itfollows, asacorollary to the above position, that unlessthereisa
possibility of tax evasion, a detention of goods and vehicles cannot be
justified, and that an authority vested with the powers of detention under a
taxing statute hasto bear in mind that the provisions authorizing detention
have to be strictly construed for what is at stake is a constitutional right,
fundamental or otherwise, of acitizen. Thereisalso the aspect of fairness
inthelevy and collection of taxesthat must inform the authoritiesentrusted
with the said task, for fair implementation of the law has been recognised
as an essential attribute of the rule of law in arepublic such as ours.

7. Our nationwitnessed aparadigm shift inthematter of levy and collection
of indirect taxeswith theintroduction of GST, adestination based consumption
tax on the supply of goods and services, through the Constitution (101st
Amendment) Act, 2016. The GST regimethat cameinto effect from 1-7-
2017 providesfor concurrent exercise of taxing powers by the Centre and
the States on the same subject and the Centre and the Statesareto act in
tandem based on the GST Council’srecommendations.

8. Section 129 of the GST Act iscontained in Chapter X1X thereof that
dealswith offences and penalties and reads asfollows:

“129 — Detention, seizure and r elease of goods and conveyances
intransit
(1) Notwithstanding anything contained in thisAct, where any person

transports any goods or stores any goods while they are in transit in
contravention of the provisionsof thisAct or the rules made thereunder, all
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such goods and conveyance used as ameans of transport for carrying the
said goods and documentsrel ating to such goods and conveyance shall be
liableto detention or seizure and after detention or seizure, shall bereleased,—

(&) on payment of the applicabletax and penalty equal to one hundred
per cent. of thetax payable on such goodsand, in case of exempted goods,
on payment of an amount equal to two per cent. of the value of goods or
twenty-fivethousand rupees, whichever isless, wherethe owner of thegoods
comesforward for payment of such tax and penalty;

(b) on payment of the applicabletax and penalty equal to thefifty per
cent. of thevalue of the goods reduced by thetax amount paid thereon and,
in case of exempted goods, on payment of an amount equal to five per cent.
of the value of goods or twenty-five thousand rupees, whichever isless,
wherethe owner of the goods does not comeforward for payment of such
tax and penalty;

(¢) upon furnishing asecurity equivalent to the amount payable under
clause (a) or clause (b) in such form and manner as may be prescribed:
PROVIDED that no such goods or conveyance shall be detained or seized
without serving an order of detention or seizure on the person transporting
the goods.

(2) The provisions of sub-section (6) of section 67 shall, mutatis
mutandis, apply for detention and seizure of goods and conveyances.

(3) Theproper officer detaining or seizing goodsor conveyances shall
issue anotice specifying thetax and penalty payable and thereafter, passan
order for payment of tax and penalty under clause (@) or clause (b) or clause

(©.
(4) Notax, interest or penalty shall be determined under sub-section
(3) without giving the person concerned an opportunity of being heard.

(5) On payment of amount referred in sub-section (1), al proceedings
in respect of the notice specified in sub-section (3) shall be deemed to be
concluded.

(6) Wherethe person transporting any goods or the owner of the goods
failsto pay theamount of tax and penalty asprovided in sub-section (1) within
fourteen days of such detention or seizure, further proceedings shall be
initiated in accordance with the provisions of section 130:
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PROVIDED that where the detained or seized goods are perishable
or hazardousin nature or arelikely to depreciate in value with passage of
time, the said period of fourteen daysmay bereduced by the proper officer.”

A schematic analysis of Section 129 of theAct revealsthefollowing
salient features of the said provision,

1. Section 129, not surprisingly, openswith anon-obstante clausethat
conveysthelegidativeintention that the provisionsof the statute shall not be
an impediment to the measure envisaged thereunder. It isan indication by
thelegidature that the detention provision, which appearsto run counter to
thegenera presumption that trade, commerce and intercoursethroughout the
territory of Indiawill befree, doesnot unreasonably restrict the said freedom,
but ismerely amachinery provisionthat isintended to check evasion of tax
and which must be read along with the substantive provisions of the statute
that providefor thelevy and collection of tax.

2. Theprovisonitsalf isattracted whenever thereisatransportation
of goods or storage of goods while in transit, in contravention of the
provisionsof theAct or Rulesmadethereunder. Thisisobvioudy areference
to those provisionsof the CGST/SGST/IGST Act and Rulesthat deal with
the manner of transportation of goods or storage of goodswhilein transit.
Briefly stated the provisionsare asunder;

I.  Section 31that requiresevery registered person supplying taxable
goodsto issue atax invoice showing the description, quantity and val ue of
the goods, the tax charged thereon and such other particulars as are
prescribed inthe Rules. The particularsto be contained in theinvoice or the
documentsthat may be generated in lieu thereof, aswell asthemanner in
which they haveto beissued, are dealt with in Rules46 to 55A of the CGST
Rules. Theinvoicehasto beissued beforeor at thetimeof removal of goods
for supply to therecipient.

ii. Chapter XVI of the CGST Rulesthat contain Rules 138 to 138E
that deal swith theforminwhich ane-way bill isto be prepared and generated
and the particularsto be contained therein. While Rule 138 obligesevery
registered person who causes movement of goods of consignment value
exceeding fifty thousand rupeesto upload an e-way bill electronically onthe
common portal, before commencement of such movement, Rule 138A
obligesapersonin chargeof aconveyanceto carry theinvoice/bill of supply/
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delivery chalan and acopy of thee-way bill in physical form or the e-way
bill number in éectronicform. Rules 138B and 138C deal with the procedure
for verification of documents and conveyances and the inspection and
verification of goodsrespectively.

3. Onacontravention of the provisionsof theAct and Rulesbeing
detected as above, the goods and conveyance concerned becomeliableto
detention/sei zure, and after such detention/sel zure, can bereleased only on
making the payments stipul ated in clauses(a) or (b) of Section 129 (1) or
upon furnishing the security as provided in clause (c) thereof, asthe case
may be. What isapparent from the said provisionisthat thereisno discretion
conferred on the detaining authority to rel ease the goods and conveyance
on termsthat are less stringent than what is specified under the aforesaid
clausesof Section 129 (1). Further, although sub-section (2) of Section 129
makes the provisions of sub-section 6 of Section 67 applicable mutatis
mutandisfor the detention and seizure of goods and conveyances, areading
of Section 67 (6) with Rule 140 of the CGST Rulesclearly indicates that
aprovisiona release of the goods and the conveyance can be allowed only
upon execution of abond for theva ue of thegoods, and on furnishing security
intheform of bank guarantee equivalent to the amount of applicabletax,
interest and penalty payable. It isapparent, therefore, that adetermination
of contravention of the provisions of theAct and Rulesunder Section 129
(2) automatically attractstheliability to pay (i) thetax duein respect of the
goods, and (ii) apenalty equivalent to 100% of thetax payable onthe goods
or (iii) inthe case of exempted goods, the prescribed amount equal to the
specified percentage of the value of the goods, depending on whether or not
the owner of the goods comesforward for payment of thetax and penalty,
and that the detaining authority doesnot have any discretion to reducethe
guantum of the amount stipul ated for payment under the statute.

4. Sub-sections (3) and (4) of Section 129 spell out arequirement
for the proper officer detaining or seizing the goods or conveyanceto issue
anotice specifying thetax and pendty payable and thereafter passing an order
for payment of the same after giving the person concerned an opportunity
of being heard. Inasmuch asthere isno discretion availablein the proper
officer to reduce the amounts sti pul ated for payment under the statute, inthe
event of afinding of contravention of the statutory provisionsthat justify the
detention/sei zureitself, the procedura requirementsunder Section 129 (3)
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and (4) must be seen as providing an opportunity to the person concerned
of showing cause asto why adetention/sei zure of goodsisnot justifiedin
aparticular case. In other words, notwithstanding that the detai ned/sei zed
goods may have been provisionally cleared by the person concerned, on
furnishing of a bond and/or bank guarantee as prescribed, the person
concerned can still question thelegality of the detention before the proper
officer. The proper officer, on hispart, isobliged to consider the objections
of the person concerned and render afinding asregardsthe legality of the
seizure/detention in the order that heisobliged to passunder Section 129
).

5. On payment of the amounts referred to in Section 129(1), the
proceedings in respect of the notice in Section 129 (3) shall be deemed
concluded. In other words, if in response to the noticeissued under Section
129 (3), the person concerned pays the amounts demanded therein without
demur, the proceedings under Section 129 (3) for that person is deemed
concluded by the passing of aformal order under Section 129 (3). Onthe
other hand, when the notice under Section 129 (3) of theAct isserved on
aperson who, on being served with an order of detention, has cleared the
goods and conveyance on furnishing a bond and/or bank guarantee, and
thereafter responded to the notice served on him, then the proceedings under
Section 129 (3) of theAct for such person isdeemed concluded only after
the adjudication proceedingsis completed by the proper officer asabove.
For such person, an appellate remedy lies against the adjudication order of
the proper officer under Section 129 (3). Further, although not expressly
provided for under the statute, | am of the view that to render the appel late
remedy effective, arequirement ought to beread into the statutory framework
that the proper officer should not invoke the bank guarantee for a period
of three months from the date of service of the adjudication order under
Section 129 (3). The said requirement would safeguard theinterests of the
person concerned, asalso the revenuethat hol dsthe bank guarantee, while
smultaneoudy obviating the need for persons concerned to approach thewrit
court challenging the detention orders.

6. Section 129 (6) providesfor astuation whereaperson transporting
any goodsor theowner of the goodsfailsto pay theamount of tax and pendty
stipulated in Section 129 (1) within aperiod of fourteen daysof the detention
or seizure of the goods. In such cases, proceedings under Section 130 of
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theAct areto beinitiated against the person concerned for the purposes of
realizing the amounts due to the Government through asal e of the seized/
detained goods by following the procedure prescribed under the said
provision.

9. Itisrather surprising that although the statute providesfor adetention
of goodsand conveyancewhilein transit, the procedureto befollowed by
the proper officer concerned isnot spelt out in any Ruleframed under the
parent Act. The central government has, however, chosen to prescribe the
procedure for interception of conveyances for inspection of goods in
movement, detention, rel ease and confiscation of goods and conveyances
through various Circularsissued in exercise of its powersunder Section 168
(2) of the CGST Act. A reading of the various circularsissued from time
totimereved sthefollowing procedureto be currently in vogue and followed
by the proper officers.

e On apprehending a vehicle and finding it to be transporting goods
without the required documents, the statement of the personin charge of the
conveyance, whofailsto produceavaid document covering thetransportation
isrecorded in Form GST MOV-1.

e Anorder for physical verification/ingpection of conveyance, goodsand
documentsisthen passed in Form GST M OV-2. The proper officer has
to prepare areport in Part A of Form GST EWB-03, within 24 hours of
issuance of the order in Form GST MOV-2, and upload the same on the
common portal. The proper officer has, thereafter, within a period of 3
working days from the date of issue of order in Form GST MOV-2, to
concludetheingpection proceedings. If the abovetime needsto be extended,
the proper officer hasto obtain written permissionin Form GST MOV-3
from the Commissioner or an officer authorised by him, and acopy of the
said order has to be served on the person in charge of the conveyance.

e  Oncompletion of the physical verification/inspection, the proper officer
hasto prepareareportin Form GST M OV-4 and serveacopy of thereport
on the person in charge of the conveyance. The proper officer hasalso to
record, on the common portal, thefinal report of the inspection in Part B
of Form GST EWB-03, within 3 daysof such physica verification/ingpection.

e  Wherenodiscrepanciesarefound after theinspection of the goodsand
conveyance, the proper officer hastoissueareleaseorder in Form GST
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M OV-5and allow the conveyanceto movefurther. Where the proper officer
isof the opinion that the goods and conveyance need to be detained u/s 129
of theCGST Act, heshall issuean order of detentionin Form GST MOV-
6 and a notice in Form GST MOV-7, specifying the tax and penalty
payable.

e Wherethe owner of the goods paysthetax and penalty asapplicable,
the goods and conveyance may bereleased by an order in Form GST MOV-
5andtheorder in Form GST M OV-9 shall be uploaded on the common
portal and the demand accruing from the proceedings shall be added inthe
electronic liability register and the payment made shall be credited to such
electronicliability register by debiting the electronic cashledger or éectronic
credit ledger of the person concerned in accordance with Section 49 of the
CGST Act.

e Where the owner of the goods or the person in charge of the
conveyance offersto get arel ease of the goods by furnishing asecurity in
terms of Section 129 (1)(c) of the CGST Act, the goods and conveyance
shall be released by an order under Form GST MOV-5, after obtaining a
bond in Form GST M OV-8 along with security in the form of bank
guar anteefor theamounts demanded. The proceedingsunder Section 129
can then befinalised and the security adjusted against the demand arising
from such proceedings.

e Whereobjectionsare filed against the proposed amounts of tax and
penalty payable, the proper officer shall consider such objections and
thereafter passaspeaking order in Form GST MOV-9, quantifying the tax
and penalty payable. The order shall be upl oaded on the common porta and
the demand accruing from the proceedings shall be added inthe electronic
liability register and the payment made shall be credited to such electronic
liability register by debiting the el ectronic cash ledger or electronic credit
ledger of the person concerned in accordance with Section 49 of the CGST
Act.

e Incasethetax and penalty are not paid within 7 days from the date
of issuance of the order of detentionin Form GST MOV-6, action under
Section 130 of the CGST Act shall beinitiated by serving anoticein Form
GST MOV-10 proposing confiscation of the goods and conveyance and
imposition of penalty. The said notice can a so beissued by the proper officer
earlier in point of time, if heisof the opinion that such movement of goods
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is being effected to evade payment of tax. In either event, the order of
confiscation in Form GST MOV-11 can be passed only after affording the
person concerned an opportunity of hearing. The order hasthereafter to be
served on the person concerned. On the order being passed, thetitle of the
goods shall stand transferred to the Central Government. The person
concerned can thereafter get the goodsrel eased if payment of tax, penalty
andfineinlieu of confiscation is paid within 3 months. Once an order of
confiscation under Form GST MOV-11 is passed, the order confirming tax
and penalty in Form GST MOV-9 shall be withdrawn.

e If noperson comesforwardto pay the amountsmentionedin Form GST
MQV-11, the proper officer shall auction the goods and/or conveyance by
public auction and remit the sal e proceedingsto the account of the central
government.

10. As can be seen from the discussion in earlier paragraphs of this
judgment, the procedure prescribed above substantially conforms to the
requirements of Section 129. The only aspect that probably requires
clarification, inthelight of the spate of casesthat have beenfiled beforethis
court of late, isasregardsthe scope and ambit of the orders passed by the
proper officer in Form GST MOV-6 and Form GST MOV-9 respectively.

11. Itismy view that the procedureto be sequentially followed fromthe
stage of recording the statement of thedriver in Form GST MOV-1tothe
stage of issuing an order in Form GST MOV-6 detaining the goods, isfor
the purpose of determining whether the goods were being transported, or
stored during trangit, in contravention of the provisionsof theAct and Rules,
The proper officer isrequired to apply hismind to the statement given by
thedriver of thevehicle, asalso other documents produced by or on behal f
of the owner of the goods or conveyance, to determine whether a
contravention of the statutory provisions hasindeed been occasioned. Itis
only if heissatisfied of such contravention, based onthemateria beforehim,
that he must proceed to pass the order of detention in Form GST MOV-
6. If thereis no material to come to such a conclusion, he hasto issue a
release order in Form GST MOV-5 and permit an unconditional clearance
of thegoodsand vehicle. At all the above stages, the proper officer isalso
required to strictly adhereto thetimelimits prescribed in thecircularsissued
fromtimeto time so that the goods are not detained for aperiod longer than
that permitted under the statute.
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12. Sincethestatutory provisionsand the circulars envisage the service of
anoticein Form GST MQOV-7, smultaneouswith theissuance of adetention
order in Form GST MOV-6, the* non-finality’ of thelatter order isstatutorily
recognised and hence, it will not be open to the person concerned to prefer
any statutory appeal or writ petition against the said order in Form GST
MOV-6. The person served with an order in Form GST MOV-6, together
with anotice in Form GST MOV-7, has the option of either paying the
amounts demanded in the notice and clearing the goods or contesting the
matter by preferring hisobjectionsto the proposal s contained in the notice.
Intheformer event, on receipt of the payment from the person concerned,
the proper officer hasmerely to regularize the payment by passing an order
in Form GST MOV-9 confirming the proposal in the notice.

13. Inthelatter event, wherethe person concerned decidesto contest the
matter, the proper officer may permit the said person to provisionally clear
the goods on furnishing abond and/or bank guarantee as stipul ated under
theAct and Rules, and thereafter consider the objections of the said person,
to the noticeissued to himin Form GST MOV-7, and pass an adjudication
order in Form GST MOV-9. The order so passed should reflect a
consideration of the objectionsof the person concerned, and contain reasons
for the decisionto detain the goods and collect the tax and penalty amounts
from the person concerned. The proper officer shal bear inmind the statutory
provisionsthat providefor an appeal against an order passed under Section
129 (3) of theAct and accordingly, refrain frominvoking the bank guarantee
furnished by the person concerned for aperiod of three months from the
date of service of the order in Form GST MOV-9, so that the appellate
remedy availableto the person concerned isnot rendered illusory. (emphasis
supplied)

14. Inthebackdrop of the above discussion regarding the substantive and
procedural scope and ambit of Section 129 of the GST Act, | now proceed
toexaminethefactsintheindividua writ petitionsand thelegdity of theorders
impugnedtherein.

W.P(C).N0.17379 of 2020 and W.P(C).No. 22608 of 2020:

In W.P(C).N0.17379 of 2020, the petitioner was transporting fruit
drinksfrom Tamil Nadu to Kerala, after ensuring that the transportation of
the goods was duly accompanied by valid invoices and e-way bills that
described the goods as * fruit drinks'. The goods and the vehicles were,
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however, detained by the respondents on the ground that the description of
the goods in the invoice was incorrect in that, the goods were actually
classfiableas' aerated soft drinkswith added flavours' attracting adifferent
HSN classification and rate of tax. Although the petitioner paid furnished
bonds and bank guaranteesfor thetax and penalty demanded in the notices
issuedtoitin Form GST MOV-7 (Exts. P1(a), P2(a), P3(a) and P4(a)) and
obtained aprovisional release of the goodsand conveyance on 14.08.2020,
it has chosen to challenge the detention orders in Form GST MOV-6
(Exts.P1, P2, P3 and P4) and the noticesin Form GST MOV-7 in thiswrit
petition. Themain contention urged inthewrit petitionisthat an aleged mis-
classification of goods cannot bethe basisfor adetention under Section 129
of the GST Act.

2. Whenthewrit petition came up for admission, thiscourt issued notice
bef ore admission to the respondents and restrained them from invoking the
bank guarantees furnished by the petitioner pending disposal of the writ
petition. Although the respondentswere directed to passthe adjudication
order under Section 129 (3) of the Act in the meanwhile, it is stated that
the said order has not been passed till date.

3. InW.P(C).N0.22608 of 2020, the petitioner consignee impugnsthe
detention order passed by the respondents detaining a consignment of
‘Pappad’s that was being transported to the petitioner’spremisesfrom the
premisesof themanufacturer in Ahmedabad. Although thetransportationwas
duly covered by aBill of Supply and an e-way bill, since the goods were
declared as exempted goods under HSN code 1905, the respondentswere
of theview that thegoodsunder transport were'* un-fried fryums' (food items)
classifiable under HSN code 21069099 with S.N0.23 of Schedule I11

attracting IGST @ 18%. The mis-classification of the goods was seen as
rendering thetransport documentsviz. the Bill of Supply and thee-way bill

invalid on account of amis-description of thegoodstherein. It wasal so seen
that the detailsrequired in Part B of the e-way bhill were not furnished by
the petitioner. The challengein thewrit petition isto the detention order in
Form GST MOV-6 (Ext.P3 (C)) and the noticeissued in Form GST MOV-
7 (Ext.P3 (D)) onthe ground that an aleged mis-classification of goodscould
not have been the basisfor adetention under Section 129 of the GST Act.

4. Whenthewrit petition came up for admission, thiscourt took note of
the contention of learned counsel for the petitioner that it had obtained a
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release of the goods and vehicleon furnishing abank guaranteefor theamount
demanded by the respondentsand directed the respondentsto passthefinal
adjudication order in Form GST MOV-9 pending disposal of the writ
petition. It wasa so made clear that the bank guaranteewould not beinvoked
without further ordersfromthiscourt. Therespondentsthereafter passed the
final adjudication order in Form GST MOV-9 confirming the proposalsin
the noticeissued to the petitioner, both on the ground of mis-classification
of the goods as well as for the reason that incomplete particulars were
furnished in the e-way hill. On receipt of the said order, the petitioner
amended the writ petition to incorporate achallenge against the said order
aswell.

5. Inboththeabovewrit petitions, the detention of the goodsand vehicle
was for the reason that there was an alleged mis-description of the goods
inthetransport documents. Theissue asto whether amisclassification of the
goods can be the basis for a detention under Section 129 of the GST Act
has been the subject matter of many decisionsof thiscourt aswell as other
High Courts. In NVK Mohammed Sulthan Rawther & SonsVs. UOI

& Ors(Judgment dated 16.10.2018 in W.P(C) N0.32324 of 2018), asingle
Judge of thiscourt relying on an earlier decision of thiscourtinRamsVs.
STO —[1993 (91) STC 216], held that a detention of goods at the check
post cannot be resorted to in cases where there is a bona fide dispute
regarding the very existence of asaleand exigibility to tax. It was observed
that in caseswhere an inspecting authority entertainsasuspicion asregards
attempt to evadetax, but the records he seizestruly reflectsatransaction,
and the assessee’ s explanation accordswith his past conduct, then detention
cannot be theanswer and theingpecting authority canonly aert theassessing
authority concerned for examining theissuein assessment proceedings. The
said reasoning also finds acceptance in the judgment of the Gujarat High
CourtinM/sSynergy Fertichem PrivateLimited Vs. Sateof Gujarat
—[2019 VIL 623 (Guj)] wherethe court opined that in cases of suspected
mis-classification, theinspecting authority can detain the goodsonly for the
purpose of preparing the relevant papersfor effective transmissionto the
jurisdictional assessing officer.

6. Taking cuefromtheaforesaid decisions, | amof theview that amere
suspicion of mis-classification of goods cannot bethe basisfor adetention
under Section 129 of the Act. It hasto be bornein mind that Section 129
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forms part of the machinery provisionsunder the Act to check evasion of
tax and a detention can bejustified only if thereisacontravention of the
provisionsof theAct in relation to transportation of goodsor their storage
whileintransit. No doubt, it may be open to aninspecting authority to detain
goodsif thereisapatent mis-description of the goodsin the transportation
documents, to such an extent that it can only beseen asreferringto an entirely
different commaodity. Such instances, however, must necessarily be confined
to glaring mis-descriptionssuch as‘ Apples’ being described as‘ Oranges

or ‘Coconuts’ being described as ‘ Betel Nuts', where the two goods can
never be perceived as the same by ordinary persons endowed with
reasonable skillsof cognition and comprehension.

7. InW.P(C) No.17379 of 2020, the mis-classification alleged isnot one
that amountsto amis-description of the kind described above. Accordingly,
| am of theview that the said alleged mis-classification cannot formthe basis
of adetention under Section 129 of the GST Act. | accordingly quash the
impugned detention ordersand noticesin thesaid writ petition and alow the
same. Therespondentsshal forthwith, and at any ratewithin two weeksfrom
the date of receipt of acopy of this judgment, return the bank guarantee
furnished by the petitionersto them.

8. InW.P(C) N0.22608 of 2020 also, the mis-classification alleged isnot
onethat amountsto amis-description of the kind described above. | find,
however, that the order in Form GST MOV-9 passed by the respondents
confirms the proposals in the notice on the ground not only of alleged
misclassification but also for the reason that the detail srequired in Part B
of the e-way bill were not furnished. Thus while the detention cannot be
justified ontheground of mis-classification and theimpugned detention order
set asdetothesaid extent, itissustained to the extent it justifiesthe detention
on the second ground of the e-way bill not being avalid document. Since
the adjudication order in Form GST MOV-9 has already been passed, |
deemit appropriateto rel egate the petitioner therein to hisappel late remedy
against the said order (to the extent sustained herein), making it clear that
the bank guarantee furnished by the petitioner shall not beinvoked for a
period of two months from the date of receipt of acopy of thisjudgment
so as to enable the petitioner to approach the appellate authority in the
meanwhile. The appel late authority shal examinethelegdity of thedetention
only onthe second ground of the e-way bill not being avalid document. It
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ismade clear that it will be opento the petitioner toraiseall contentionsin
the appeal beforethe appellate authority and the sustaining of the detention
order, to the limited extent indicated above, shall not be seen as an
endorsement of the findingstherein on merits.

W.P(C) N0.22072 of 2020:

The petitioner in the writ petition is a Company engaged in the
manufacture and sale of Power Cablesand isaregistered dealer under the
GST Act. The petitioner had a contract with the Kerala State Electricity
Board for the supply of power cablesand towards effecting the said supply,
itimported power cable end termination kitsthrough Chennai Seaport. The
imported items consisting of 33 numbers of end termination kits were
contained in 22 packages, and these were cleared through Customsby filing
the necessary Billsof Entry for home consumption. The packageswerethen
loaded onto two vehiclesbearing Registration Nos. TN 42AB 6969 (carrying
10 packages) and KL 49 JI 1855 (carrying 12 packages). The inter-state
transportation of the goods was accompanied by an E-Invoice that was
generated that showed payment of IGST on the consignment, asalso an E-
way hill corresponding to the said E-Invoice. Part B of the e-way bill
contained the detail sof both vehicleswith the specific number of unitscarries
ineach. A packing list showing the number of packages al so accompanied
thetransportation.

2. Thegoodsand the vehicleswere detained by the respondents on the
ground that there was only one common invoice (for 22 packages) that was
generated in respect of thetwo consignments, and when compared with the
number of packagesthat were contained in each of the vehicles, therewas
a shortage of packages in both the vehicles. It was also found that the
petitioner had not complied with the procedure prescribed under Rule 55
(5) of the CGST Rules while transporting goods in semi-knocked down
(SKD) or completely knocked down (CK D) condition or in batchesor lots.
In particular it was pointed out that the consignmentswere not covered by
separate delivery chalansfor each vehicle.

3. Itwould appear that athough the petitioner subsequently produced two
separate delivery chalans beforethe proper officer, the said chalansdid not
contain the detailsrequired under Rule55 (1) of the CGST Rulesand hence
the proper officer proceeded to issue the detention order in Form GST
MQV-6, and notice in Form GST MOV-7 to the petitioner. In the writ
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petition, the petitioner impugned the said detention order and notice and
sought an expeditious rel ease of the goods and the vehicle.

4. Whenthewrit petition came up for admission, thiscourt took note of
the submission of the learned counsel for the petitioner that areply had
already been preferred to the noticein Form GST MOV-7 and directed a
listing of the case after three days so that an adjudication order under Section
129 (3) in Form GST MOV-9 could be passed by the proper officer after
considering the obj ections of the petitioner. The said order was subsequently
passed confirming the proposalsin the notice. Thiscourt then permitted the
petitioner to amend the writ petition to incorporate achallenge against the
said order, while a so permitting himto clear the goods and the vehicleson
furnishing abank guaranteefor the amounts demanded in the adjudication
order. Therespondentswererestrained from invoking the bank guarantee
during the pendency of thewrit petition.

5. Sri.AKumar, thelearned counsel for the petitioner would contend that
the respondents erred in detaining the goods and the vehicles for amere
procedural |apse occasioned by the petitioner. Alternatively, it iscontended
that there was acomplete misunderstanding of the scope of Rule 55 of the
CGST Rulesand the provisionsof the said Ruledid not get attracted to the
transportation in question. Asregards the discrepancies pointed out with
regardto thedelivery chalans, it iscontended that the said defects had been
subsequently cured, and the details required for corelating the transport
documentswith the goodsthat were being transported wereal availablewith
the proper officer who ought to havetreated the breach asmerely venial or
technical and refrained from detaining the goods.

6. Onaconsderation of therival contentions, | am of theview that under
Section 129 of the Act, if a proper officer who is entrusted with the task
of detaining goods, findsthat they have been transported in contravention
of therules, he does not havethe discretion to condone the procedural 1apse
or relax itsrigour in particular cases. He must interpret the Rule strictly
keeping in mind the statutory scheme that aimsto curb tax evasion. In as
much asthe adjudication that isexpected of himisasummary one, hecan
do no morethan determine whether or not on aliteral reading of the statutory
provisions, together with thecircularsissued fromtimetotime, therehasbeen
a breach occasioned thereof. Any person aggrieved by the order of the
proper officer must necessarily approach the appel late authority beforewhich
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an appeal against the adjudication order under Section 129 (3) of theAct
ismaintainable. In the instant case too, the remedy of the petitioner isto
approach the appellate authority under the Act against the finding of the
proper officer.

7.  Theupshot of the abovediscussionisthat | do not find any reasonto
interferewith the adjudication ordersin Form GST MOV-9impugned inthe
writ petition. The petitioner isrelegated to hisalternateremedy of preferring
appeal s against the said adjudication orders before the appel late authority
under theAct. All contentions, legal and factual, areleft opento be agitated
by the petitioner before the appellate authority. To enablethe petitioner to
do so, | direct that the stay granted by this court, against invocation of the
bank guarantee furnished by the petitioner, shal continuetoremaininforce
for aperiod of two monthsfrom thedate of receipt of acopy of thisjudgment.

The writ petitions are disposed as above. No costs.
a
(2021) 66 TLD 169 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.
Renjilal Damodaran
Vs.
The Assistant Sate Tax Officer & Another
WP(C).No.: 24819 OF 2020(B)
November 13, 2020
E-way bill - Expired in transit - Detention justifed - The High
Court directed to respondentsto clear the goods and the vehicle on
furnishing abank guarantee.

Sri. Harisankar V. Menon, Smt. Meera V. Menon & Smt. K. Krishna,
Advocatesfor the petitioner.
Dr. Thushara James, Government Pleader for the respondents.

:: JUDGMENT ::

The petitioner has approached this Court challenging Ext.P4 series of
noticesissued to him under Section 129(3) of the CGST Act. Fromthe said
noticesit isapparent that the defect noticed by the respondent wasthat the
validity of the e-way bill that accompani ed the transportation of the goods
had expired by the time of detention.
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2. Thelearned counsd for the petitioner would placereliance onthetable
under Rule 138(10) of the CGST Rulesto contend that, inasmuch asthe
cargo carried intheinstant case fell under the description of * multimodal
shipment inwhich at least oneleg involvestransport by ship’, he must get
the benefit of thetime permitted in serial number 3inthetable under Rule
138(10) for the purposes of computing thevalidity period of thee-way hill.
It is his alternate contention that as per the 3rd proviso to Rule 138(10),
thevalidity of ane-way bill can be extended within eight hoursfrom thetime
of itsexpiry and hencein theinstant case the petitioner had timetill 8 am
on 06.11.2020 for extending the validity of the e-way hill, whereas the
detention wasat 1.30 amon 06.11.2020. It issubmitted, therefore, that there
was no valid ground for detention of the goods and the goods ought to be
released without further delay.

3. | have heard Sri.Harisankar V.Menon, the learned counsel for the
petitioner and al so Dr.Thushara James, thelearned Government Pleader for
the respondents.

4. Onaconsideration of thefactsand circumstances of the case and the
submissionsmade acrossthe Bar, | find it difficult to accept the contentions
of thelearned counsdl for the petitioner. In my view, the classificationinthe
tableunder R.138(10) isessentially between ‘ over dimensional cargo’ and
‘other cargo’. In both the categories of cases, the cargo can be transported
either by road or through multimodal shipment in which at least one leg
involvestransport by ship. The number of dayswhichwould count towards
thevalidity period of the e-way bill, for cargo other than over dimensional
cargo, would vary depending upon whether the distance traversed isupto
100 kmor more. Whileoneday validity isgiven for distancetraversed upto
100 km, an additional day is granted for every 100 kms or part thereof
traversed thereafter. Similarly, inthe case of over dimensiona cargo, oneday
validity isgranted for up to 20 kmtraversed, and an additional day for every
20 km or part thereof traversed thereafter. | cannot accept the contention
of thelearned counsel for the petitioner that, irrepective of whether hiscargo
can be categorised asover dimensional cargo or otherwise, hemust get the
benefit of the more beneficial provision so long asthe mode of shipment is
multimodal and in which at least one leg involves transport by ship. To
interpret the provision as suggested would do violenceto itsclear language.
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5. Secondly, asregards the contention of the learned counsel based on
the 3rd proviso to R.138(10), whileit may be afact that the validity of the
e-way bill could have been extended within eight hoursfrom thetimeof its
expiry, it isnot in dispute that the petitioner did not choose to do so, and
thereisno merit inthe contention that he did not extend the validity of the
e-way hill because by that time the goods had already been detained by the
respondent. The merefact that the respondent had detained the goods did
not, inany manner, prevent the petitioner from extending thevalidity period
of thee-way hill, and producing a copy of the extended e-way bill before
the authority for the purposes of seeking a clearance of the goods.

6. Intheresult, I find that the detention of the goods and the vehiclein
the instant case cannot be said to be unjustified.

Taking note of the request of the learned counsel for the petitioner, |
permit the petitioner to clear the goods and the vehi cle on furnishing abank
guaranteefor theamount demanded intheimpugned notices. Therespondents
shall, thereafter, proceed to pass the final order in GST MOV 09, after
hearing the petitioner. Thelearned Government Pleader shall communicate
thegist of thedirectionsin thisjudgment to the respondents so asto enable
the petitioner to get clearance of the goodsand the vehicle on the conditions
directed above.

a

(2021) 66 TLD 171 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Best Sellers (Cochin) Pvt. Ltd.

Vs.

The Assistant Sate Tax Officer

WP(C).No.: 18522 OF 2020(M)

September 17, 2020

Deposition : In favour of Petitioner

E-way bill - The discounted value of the goods was less than
Rs.50,000/-, there was no requirement for the consignment to be
accompanied by an e-way bill - Detention unjustified.

Writ petition allowed
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Sri. S. Abu Baker Kunju, Advocate for the petitioner.
Dr. Thushara James, Government Pleader for the respondent.

:: JUDGMENT ::

The petitioner has approached this Court aggrieved by Ext.P7 detention
noticeissued to himin Form GST MOV-7. IntheWrit Petition, it isthe case
of the petitioner that the trangportation was of aconsignment of watchesthat
had been suppliedto him by the seller in Delhi at adiscounted rate of Rs.8.99.
It isseen that the transportation of the goods was accompanied by Ext.P4
tax invoice, wherethe supplier in Delhi had shown the actual price of the
consignment of watches, which was Rs.4,49,550/- and had given adiscount
of amost the entireamount saveto the extent of Rs.8.99, and had paid IGST
at therate of 18% ontheactual value of thewatches. The consignment was
detained by the respondent, on the ground that, although the consignment
was covered by avalidinvoice, it was not accompanied by avalid e-way
bill. Thelearned counsel for the petitioner would point that inasmuch asthe
discounted value of the goods was less than Rs.50,000/-, there was no
requirement for the consignment to be accompanied by an e-way hill.

2. | haveheardthelearned counsel for the petitioner asalso thelearned
Government Pleader for the respondent.

3. Onaconsideration of thefactsand circumstances of the case and the
submissionsmade acrossthe Bar, | find forcein the contention of thelearned
counsel for the petitioner that inasmuch asthe effective val ue of the goods
that wastransported was only Rs.8.99 as evident from Ext.P4 invoice, and
the provisions of theAct and Rules mandate that an e-way hill isrequired
only for consignments whose val ue exceeds Rs.50,000/-, the detention at
the instance of the respondent cannot be said to bejustified. Under such
circumstances, | allow this Writ Petition by quashing Ext.P7 order and
directing the respondent to forthwith release the goods and the vehicle to
the petitioner on the petitioner producing acopy of thisjudgment beforethe
said authorities. Thelearned Government Pleader shall also communicatethe
gist of thisjudgment to the respondent for enabling the petitioner to obtain
animmediate rel ease of the goods and the vehicle.

a
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(2021) 66 TLD 173 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Suraj Hitech Pvt. Ltd.

Vs.

Assistant State Tax Officer & Others
WP(C).No.: 25627 OF 2020(C)
November 27, 2020

Deposition : In favour of Petitioner

E-way bill - Part B - Detention, seizureand r elease of goodsand
conveyances in transit - Section 129 of CGST Act, 2017 - Part B
updated before passing of detention order - Detention unjustified.

Between the date of apprehending the goods at the parcel office and
the date on which the order of detention was passed, the e-way bill had
already been updated by filling the Part B thereof.

Writ petition allowed

Sri. Tomson T. Emmanuel, Advocate for the petitioner.
Dr. Thushara James, Government Pleader for the respondents.

:: JUDGMENT ::

The petitioner has approached this Court aggrieved by Ext.P8 order
of detention that detained goodsthat weretransit, on the ground that Part
B of thee-way bill was not updated or generated at the time of inspection.
On aperusal of the documents produced in the writ petition, it isevident
that while anotice of inspection was purportedly issued on 6-11-2020 and
anotice is stated to have been served to the petitioner scheduling the
inspection of the goods on 11-11-2020, the detention order in FORM GST
MQOV-6 wasissued to the petitioner on 18-11-2020. It would appear that,
inthe meanwhile, between the date of apprehending the goods at the parcel
office and the date on which the order of detention was passed, the e-way
bill had already been updated by filling the Part B thereof. Thisisevident
from Ext.P6 that is produced along with the writ petition.

Taking note of the said development, | am of theview that inasmuch
as the defects did not subsist on the date of passing of Ext.P8 order of
detention, the detention cannot be said to be justified for the purpose of
Section 129 of the GST Act. Accordingly, | quash Exts.P7 order and P8
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notice and direct the respondents to release the goods belonging to the
petitioner on the petitioner producing acopy of thisjudgment before the
respondents. Thelearned Government Pleader shall communicatethegist of
thisjudgment to the respondentsto enabl e the petitioner to expeditiousthe
clearance of the goods.

a

(2021) 66 TLD 174 Inthe High Court of Allahabad
Hon' ble Rohit Ranjan Agarwal, J.

Kothari Associates

Vs.

Sate Of U.P. And 2 Others
Writ Tax No.: 383 of 2020
October 15, 2020

Deposition : In favour of Petitioner

AppealstoAppellateAuthority - Section 107 of CGST Act, 2017
- Appeal filed after a delay of 8 monthsreected by AA - The High
Court allowed thepetitioner tofileappeal beforetheTribunal interms
of the provisions of the Central Goods and Services Tax (Ninth
Removal of Difficulties) Order, 2019.

Writ petition disposed of

As in the present case the petitioner was very well aware of the
fact that against the penalty order dated 14-8-2018 he had the remedy
of filing the appeal but the same was not availed within the statutory
limit provided under section 107 of the Act, but he has approached the
first Appellate Authority after a delay of eight months on the ground
that the web-portal of the department did not reflect the penalty order,
while the same has been categorically denied by the department, to
which the petitioner failed to respond with concrete answer, thus, no
indulgence can be granted and the writ petition being devoid of merit
is hereby dismissed.

The instant petition is disposed of by providing that the petitioner
can invoke the remedy of filing appeal before the Tribunal in terms of
the provisions of the Central Goods and Services Tax (Ninth Removal
of Difficulties) Order, 2019.”
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In view of the above the petitioner is also provided indulgence to
the above extent.

Cases referred

*  Assistant Commissioner (CT) LTU Kakinada and others Vs. Glaxo Smit
Kline Consumer Health Care Limited, Civil Appeal No. 2413 of 2020

*  Central Industrial Security ForceVs. Commissioner of Central Goods and
Service Tax and Central Excise and two others, Writ-Tax No. 822 of 2018

*  Commissioner of Custom and Central Excise Noida Vs. Punjab Fibres
Limited, JT (2008) 2 SC 458

* Jindal PipesLimited Vs. State of U.P. and three others, Writ-Tax No. 1366
of 2019

*  Polo International Vs. State of U.P. and others, Writ-Tax No. 291 of 2020

*  Singh Enterprises Vs. Commissioner of Central Excise, Jamshedpur and
others, 2008 NTN (36) 9

Rakesh Kumar for the petitioner.
C.S.C. for the respondents.

:: ORDER ::
1. Thiswrit petition hasbeenfiled assailing the order dated 21-11-2019
whereby theappeal filed by the petitioner challenging the order passed under
Section 129 (3) of the U.P. GS.T. Act 2017 has been dismissed by the
Additional Commissioner, Grade-11, (Appeal)-I, Commercial Tax, Noida,
the order dated 14-8-2018 passed under Section 129 (3) of theU.P. GS.T.
Act 2017/C.GS.T./I.GS.T. Act, 2017 whereby a tax of Rs. 3,52,800/-
alongwith penalty of Rs. 3,52,800/- and interest at the rate of 18% total
amount of Rs. 705600/- has been imposed against the petitioner. Further a
prayer has been made for the refund of the amount of penalty of Rs.
3,52,800/-.

2. Facts, innutshell, arethat petitioner, who isaregistered dealer under
the provisionsof GST Act, isin the business of buying and selling plastic
granules (PP). Petitioner’sfirm had purchased 20,000 Kilograms of plastic
granulesfrom one M/s. H.K. Trading Company, New Delhi to be sent to
M/s. Priaymbada | ndustries Private Limited, Gorakhpur. While the goods
wereon their way to Gorakhpur through VehicleNo. U.P. 53 DT 3455, on
11-8-2019 the vehiclein question wasintercepted by the mobile squad of



www.dineshgangrade.com

176 Tax Law Decisions (Vol. 66

Tax Department at Sikandara Toll Plaza, and when the documents were
ingpected various discrepancies and anomalieswerefound inthe documents
pertaining to the goods|oaded in the vehicle. The vehiclein question was
detained and notice was issued to the petitioner under Section 20 of the
I.GS.T. Act, 2017 read with Section 68 (3) of the C.GS.T. Act. A reply
was submitted, but the same not being found in order, on 14-8-2018 the
authorities concerned imposed atax of Rs. 3,52,800/- and a so levied pendlty
of the same amount of Rs. 3,52,800/-. The said order was served upon the
driver of thevehicleand the entireamount of Rs. 7,05,600/- was deposited
onthesamedateitself i.e. 14-8-2018 and the goodsand vehiclein question
werereleased.

3. Itappearsthat after adelay of about eight monthsthe order dated 14-
8-2018 was challenged by the petitioner beforefirst Appellate Authority on
16-7-2019, on the ground that as the copy of order and demand was not
reflected ontheweb portal of thetaxing authoritiesand driver of thevehicle
has not informed about the order and demand made from the said order,
the same could not be challenged within statutory period. On 21-11-2019
thefirst Appellate Authority rejected the appeal of the petitioner on ground
of delay.

4. Sri Rakesh Kumar, learned counsdl for the petitioner, has submitted that
thefirst Appellate A uthority should have condoned thedelay infiling of apped
and heard the appeal on merits as the order dated 14-8-2018 was not
available on the website and petitioner was not aware of thefiling of appeal
offline, assuch, there hasbeen delay infiling the appeal within the statutory
timefixed under Section 107 of the Act, which isthree monthsand further
theAppellate A uthority isempowered to entertain the apped presented within
further one month. It was also contended that the appeal has been rejected
ontechnical ground of delay and the order passed under Section 20 of the
|.GS.T. Act wasonly onthebasisof minor clerical mistake, which appeared
inthe E-way Bill regarding wrong mentioning of the number of vehicleand
thustheimposition of pendlty of Rs. 3,52,800/- istotal ly arbitrary andillegal.

5. Reliance has been placed upon adecision of thisCourt in Writ-Tax
No. 822 of 2018 (M/S Central Industrial Security Force Vs.
Commissioner of Central Goodsand Service Tax and Central Excise
and two other s) decided on 23-5-2018 wherein the Court had condoned
the delay in filing the appeal beyond the prescribed period of limitation.
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Reliance has a so been placed upon adecision of coordinate Bench of this
Court in Writ-Tax No. 1366 of 2019 (M/S Jindal Pipes Limited Vs.
Sateof U.P. and threeother s) wherein this Court had held that the service
of the order upon the driver was not a service upon aperson, who has been
affected by the order and theimpugned order was quashed and the Court
held the appeal filed to bewithin limitation as provided under Section 107
of theAct.

6. Per contra, Sri Bipin Kumar Pandey, learned Standing Counsel
appearing for the State, has submitted that the goods were intercepted at
SikandaraToll Plaza, and various anomalieswerefound in the documents
pertaining to the goods|oaded in the vehicle. According to him validity of
the E-way bill has been provided under Rule 138 (10) of the Goods and
Service Tax Rules, and the E-way bill pertaining to thetransit in question
was issued on 10-8-2018 and was valid till 13-8-2018i.e. for four days
and the distance between New Delhi and Gorakhpur being more than 800
KM cannot be completed within the period of four days mentioned in Eway
bill. Further, the vehicle number in question and other information wasalso
wrongly mentioned inthetax invoi ce pertaining to thetrangt, aswasrequired
by the department, which isavailable on the departmental portal.

7. Sri Pandey, learned Standing Counsel, further submitted that asthere
isviolation of the statutory provisionsspecified under Section 129 (1) of the
Act, detention order (MOV-6) was passed followed by ashow cause notice
under Section 129 (3) of the Act. The show cause notice was served upon
the driver of the vehicle and thereafter penalty order was passed on 14-8-
2018 affirming the amount of tax and penalty, which was deposited by the
petitioner and the goodsand vehiclewerere eased. Hefurther submitted that
the demand order i.e. MOV-9 was uploaded on the portal aswell asit was
provided to thedriver of the vehicleand petitioner had himself annexed the
copy of the said order which he obtained online through the departmental
website.

8.  Sri Pandey, learned Standing Counsel, further invited the attention of
the Court to annexure No. 4 whichismemo of appeal filed by the petitioner
before the Appellate Authority wherein at serial no. 5 the date of order is
mentioned as 14-8-2018, while at serial no. 7 the date of communication
of the order appeal ed against has been shown as 14-8-2018, thus, it iswrong
to say that the order was not served upon the petitioner and the petitioner
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did not have the knowl edge because of thefact that same wasnot reflected
onlineand the petitioner could not filethe appeal online. Hefurther invited
the attention of the Court to the affidavit filed alongwith delay condonation
applicationwherein at seria no. V and I X the reasons have been assigned
by the petitioner that dueto nonfunctioning of onlinefiling facility and thefact
that petitioner being unaware of the offlinefiling mechanism, there occurred
delay infiling the appedl.

9. Itisfurther contended that nowherein the memo of appeal or inthe
writ petition the petitioner hastaken the ground that the copy of the penalty
order was served upon the driver of the vehicle and was not handed over
to the petitioner, thus, the appeal could not befiled well withintime, and it
wasduring theargument that the counsel has come up with such acasewhich
was not there before the authorities.

10. Lastly, Sri Pandey has submitted that asthereis statutory provisions
and the authorities cannot extend the period of limitation, thus, the appeal
filed by the petitioner is totally time barred. He placed before the Court
decision rendered by acoordinate Bench of thisCourt inWrit-Tax No. 291
of 2020 (M/s. Polo I nter national Vs. Sate of U.P. and others) wherein
thisCourt had given the opportunity to gpproach the State A ppellate Tribunal
so constituted. Reliance has been placed upon decision of the Apex Court
inthe case of Singh EnterprisesVs. Commissioner of Central Excise,
Jamshedpur and others, 2008 NTN (36) 9 wherein the Apex Court held
that theAppellateAuthority hasno power to allow the appedl to be presented
beyond period of 30 days, thus, there is complete exclusion of Section 5
of theLimitationAct. Similarly, inamatter relating to Central ExcisetheApex
Court inthecase of Commissioner of Custom and Central ExciseNoida
Vs. M/s. Punjab Fibres Limited, JT 2008 (2) SC 458 held that the
reference which ought to have been made within 180 days from the date
of order passed by the Tribunal isserved on the Commissioner or any other
authority and any delay in making the reference application cannot be
condoned. Reliance has al so been placed upon adecision of theApex Court
inthecaseof Assistant Commissioner (CT) LTU Kakinadaand others
Vs. M/s. Glaxo Smit Kline Consumer Health Care Limited, Civil
Appeal No. 2413 of 2020, wherein the Apex Court had taken the view
that no appeal can befiled beyond the statutory period and no indulgence
can be shown by the High Court. Relevant paragraph nos. 18 and 19 are
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extracted here as under;

“18. Suffice it to observe that this decision is on the facts of that
case and cannot be cited as a precedent in support of an argument
that the High Court isfreeto entertain the writ petition assailing the
assessment order evenif filed beyond the statutory period of maximum
60 daysin filing appeal. Theremedy of appeal iscreature of statute.
If the appeal is presented by the assessee beyond the extended
statutory limitation period of 60 daysintermsof Section 31 of the 2005
Actandis, therefore, not entertained, itisincomprehensibleasto how
it would becomeacase of violation of fundamental right, muchless
statutory or legal right as such.

19. Arguendo, reverting to the factual matrix of the present case,
it is noticed that the respondent had asserted that it was not aware
about the passing of assessment order dated 21-6-2017 although it
isadmitted that the same was served on the authorised representative
of the respondent on 22-6-2017. The date on which the respondent
became aware about the order is not expressly stated either in the
gpplication for condonation of delay filed beforethe appellate authority,
theaffidavit filed in support of the said application or for that matter,
in the memo of writ petition. On the other hand, it is seen that the
amount equivalent to 12.5% of the tax amount cameto be deposited
on 12-9-2017 for and on behalf of respondent, without filing an appeal
and without any demur - after the expiry of statutory period of
maximum 60 days, prescribed under Section 31 of the 2005Act. Not
only that, the respondent filed aformal application under Rule 60 of
the 2005 Rules on 8-5-2018 and pursued the samein appeal, which
was rejected on 17-8-2018. Furthermore, the appeal in question
against the assessment order came to be filed only on 24-9-2018
without disclosing the date on which the respondent in fact became
aware about the existence of the assessment order dated 21-6-2017.
Ontheother hand, intheaffidavit of Mr. Sreedhar Routh, Site Director
of the respondent company (filed in support of the application for
condonation of delay beforethe appellate authority), it isstated that
the company became aware about theirregularitiescommitted by its
erring officia (Mr. P. Sriram Murthy) inthemonth of July, 2018, which
presupposes that the respondent must have become aware about the
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assessment order, at least in July, 2018. In the same affidavit, it is
asserted that the respondent company was not aware about the
assessment order, asit wasnot brought to its notice by the employee
concerned dueto hisnegligence. Therespondent inthewrit petition
has averred that the appeal wasrejected by the appellate authority on
theground that it had no power to condone the delay beyond 30 days,
wheninfact, the order examinesthe cause set out by the respondent
and concludesthat the same was unsubstantiated by the respondent.
That finding has not been examined by the High Court intheimpugned
judgment and order at all, but the High Court was more impressed
by the fact that the respondent was in a position to offer some
explanation about the discrepancies in respect of the volume of
turnover and that the respondent had already deposited 12.5% of the
additional amount in terms of the previous order passed by it. That
reason can have no bearing on thejustification for non-filing of the
appeal within the statutory period. Notably, the respondent had relied
ontheaffidavit of the Site Director and no affidavit of the concerned
employee (P. Sriram Murthy, Deputy Manager-Finance) or at least the
other employee[Siddhant Bel gaonker, Senior Manager (Finance)],
who was associated with the erring employee during the relevant
period, hasbeenfiled in support of the stand taken in the application
for condonation of delay. Pertinently, no finding has been recorded by
the High Court that it was acase of violation of principlesof natural
justiceor no-compliance of statutory requirementsin any manner. Be
that asit may, sincethe statutory period specified for filing of appeal
had expired long back in August, 2017 itself and the appeal cameto
befiled by the respondent only on 24-9-2018, without substantiating
the pleaabout inability to file appeal within the prescribed time, no
indulgence could be shown to the respondent at all.”

11. Having heard learned counsel for the partiesand from the perusal of
the material on record, it transpires that while goods which were on their
way from New Delhi to Gorakhpur being intercepted at SikandaraToll Plaza
by themobilesquad of thetaxing authoritiesfound the papers, accompanying
the goods, not being in conformity, a show cause notice was given by the
authoritiesand was served upon the driver of the vehiclein question and a
reply was submitted. On the same day the penalty order was passed and
was served upon thedriver itself and the amount of tax demand aswell as



www.dineshgangrade.com

2021) Kothari Associates Vs. Sate Of U.P. (All) 181

penalty was deposited by the petitioner on the same day i.e. 14-8-2018,
pursuant to which the goods and vehicle were rel eased.

12. Argument raised by learned counsel for the petitioner that the penalty
order was not reflected on theweb-portal of the department concerned, and
the petitioner having no knowledge of filing the appeal offline, could not file
the samewithin the statutory period, as provided under Section 107 of the
Act, cannot be accepted to the extent that neither in the memo of appeal
or in the delay condonation application thereisasingle whisper asto the
lack of knowledge of the fact that the appeal can be filed offline.

13. It has been pressed by the department that the memo of the appeal
reflectsthat the communication of the order was made on 14-8-2018 and
isaccepted to the petitioner, thus, he cannot take the pleathat the order was
not served upon him and was not uploaded on the web-portal of the
department, as each and every order and demand is uploaded on the
webportal and the pleataken isonly to the extent for getting the delay in
filing the appeal condoned. Asit isevident from the decision of the Apex
Court inthe case of Glaxo Smith KlineConsumer Health CareLimited
(Supra) wherein the Apex Court has categorically held that the statutory
period specified for filing of appeal cannot be condoned asthe remedy of
appeal is creature of statute and if period of 90 days is provided for
challenging the penalty order, the same cannot be condoned and extended
by the High Court exercising power under Article 226 of the Constitution
of India

14. Further, the petitioner neither in the present writ petition nor in the
grounds of appesal beforethefirst AppellateAuthority had disclosed thefact
that during which period the order dated 14-8-2018 was not reflected on
the web-portal of the department and when did he came to know that the
appeal could befiled offline. Intherg oinder affidavit filed by the petitioner
it isonly submitted that the demand order as well as penalty order dated
14-8-2018 was not uploaded but no specific denial has been made to the
averment made by the department that all the orders are uploaded on the
web-portal of the department and similarly the demand order as well as
penalty order dated 14-8-2018 passed against the petitioner was also
uploaded on the web-portal.

15. Moreover, intherejoinder affidavit the petitioner hastried to build up
acasethat the order was served upon the driver of thevehiclein question
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whichwill not amount to the service upon the petitioner. Thisassertion cannot
be accepted as from the perusal of memo of the appeal it is clear that the
date of communication of order has been mentioned specifically as14-8-
2018. Further on the said date the entire amount was deposited by the
petitioner, pursuant to which thegoods and vehiclein question wererel eased,
thus, theargument aswell asassertion madeintherejoinder affidavit cannot
be accepted to the extent that no service was made upon the petitioner as
the order was served upon the driver of the vehicle.

16. Reliance placed upon the decision of coordinate Bench of this Court
inthecaseof M/s. Jindal PipesLimited (Supra) isdistinguishableinthe
facts of the present case and the benefit of the same cannot be extended
to the petitioner, moreso, no such ground was ever taken by the petitioner
beforethefirst Appd late Authority whilefiling the appea nor intheaffidavit
filed to the delay condonation application. The reliance placed upon the
decison of Divison Benchjudgment of thisCourtinthecaseof M/SCentral
Industrial Security Force (Supra) isaso of no help to the petitioner as
the said caseisa so distinguishableinthefacts of the present case, asin that
case the delay was not occasioned because of any fault on the part of the
petitioner that the Court granted timefor filing the appeal.

17. Asinthe present case the petitioner was very well aware of the fact
that against the penalty order dated 14-8-2018 he had the remedy of filing
the appeal but the same was not availed within the statutory limit provided
under Section 107 of the Act, but he has approached the first Appellate
Authority after adelay of eight months on the ground that the web-portal
of the department did not reflect the penalty order, whilethe same hasbeen
categorically denied by the department, to which the petitioner failed to
respond with concrete answer, thus, no indulgence can be granted and the
writ petition being devoid of merit ishereby dismissed.

18. However, Sri Pandey, learned Standing Counsdl, in hisusual fairness
has placed beforethe Court anotification issued by the Ministry of Finance
(Department of Revenue), Central Board of Direct Taxes and Custom
published in Gazette of Indiaon 3-12-2019, which extracted as under;

“Government of India
Ministry of Finance
(Department of Revenue)
Central Board of Indirect Taxes and Customs
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Order No. 09/2019-Central Tax
New Delhi, the 03rd December, 2019

S.0.(E).—WHEREAS, sub-section (1) of section 112 of the Central
Goods and Services Tax Act, 2017 (12 of 2017) (hereafter in this Order
referred to asthe said Act) providesthat any person aggrieved by an order
passed against him under section 107 or section 108 of thisAct or the State
Goodsand ServicesTax Act or the Union Territory Goods and Services Tax
Act may appeal to the Appellate Tribunal against such order within three
monthsfrom the date on which the order sought to be appealed againstis
communicated to the person preferring the appeal;

AND WHEREAS, sub-section (3) of section 112 of the said Act
providesthat the Commissioner may, on hisown motion, or upon request
from the Commissioner of Statetax or Commissioner of Unionterritory tax,
call for and examine the record of any order passed by the Appellate
Authority or the Revisiona Authority under thisAct or the State Goods and
Services Tax Act or the Union Territory Goods and Services Tax Act for
the purpose of satisfying himself asto thelegality or propriety of thesaid
order and may, by order, direct any officer subordinate to himto apply to
theAppe late Tribuna within six monthsfrom thedate onwhichthesaid order
has been passed for determination of such pointsarising out of thesaid order
as may be specified by the Commissioner in hisorder;

AND WHEREAS, section 109 of the said Act provides for the
constitution of the Goods and Services Tax Appellate Tribunal and Benches
thereof;

AND WHEREAS, for the purpose of filing the appeal or application
asreferred toin sub-section (1) or sub-section (3) of section 112 of thesaid
Act, asthe case may be, the Appellate Tribunal and itsBenchesare yet to
be constituted in many Statesand Union territories under section 109 of the
said Act asaresult whereof, the said appeal or application could not befiled
within thetimelimit specified in the said sub-sections, and because of that,
certain difficultieshavearisenin giving effect to the provisions of the said
section;

NOW, THEREFORE, in exercise of the powers conferred by section
172 of the Central Goods and Services Tax Act, 2017, the Central
Government, on the recommendations of the Council, hereby makesthe
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following Order, toremovethedifficulties, namely:-

1.

Short title.- ThisOrder may be called the Central Goods and Services
Tax (Ninth Removal of Difficulties) Order, 2019.

For theremoval of difficulties, itishereby clarified that for the purpose
of calculating,-

(@ the*three monthsfrom the date on which the order sought to be
appealed against is communicated to the person preferring the
appeal” in sub-section (1) of section 112, the start of the three
months period shall be considered to bethelater of thefollowing
dates--

() dateof communication of order; or

(i) thedateonwhichthe President or the State President, asthe case
may be, of theAppellate Tribuna after itscongtitution under section
109, entersoffice;

(b) the“six monthsfrom the date on which the said order has been
passed” insub-section (3) of section 112, the start of the six months
period shall be considered to bethelater of thefollowing dates:-

() dateof communication of order; or

(i) thedateonwhichthe President or the State President, asthe case
may be, of theAppellate Tribund after itscongtitution under section
109, entersoffice.”

19. Reying uponthisgazette notification coordinate Bench of thisCourt in
the case of Polo I nternational (Supra) held as under;

“It has been pointed out by learned standing counsel that the

Government, having regard to the difficulty faced by the assesseesin
filing appeal on account of non-constitution of the Tribunal and its
Benchesin various Statesand Union Territories, hasissued Central
Goodsand Service Tax (Ninth Removal of Difficulties) Order, 2019
notified inthe Gazette of Indiadated 3rd December, 2019 stipul ating
that in such asituation, thethree months' period shall be considered
to be the date on which the President or the State President, as the
case may be, of the Appellate Tribunal after its constitution under
Section 109, entersoffice. It isurged that in such circumstances, the
petitioner can wait and avail theremedy of filing appeal asand when
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the Tribunal isconstituted. It isalso pointed out that sincethe seized
goods have aready been released, therefore, no prejudiceisgoingto
be caused to the petitioner at the present moment.

Learned counsel for the petitioner very fairly admitsthe abovelegal
position and al so the fact that the goods have already been rel eased.

Inview of theabove, theinstant petitionisdisposed of by providing
that the petitioner can invokethe remedy of filing appeal beforethe
Tribuna intermsof the provisions of the Central Goodsand Services
Tax (Ninth Removal of Difficulties) Order, 2019.”

20. Inview of the abovethe petitioner isalso provided indulgenceto the
aboveextent.

a

(2021) 66 TLD 185 In the High Court of Gujarat
Hon’'ble Vikram Nath CJ. & J.B. Pardiwala, J.

Radha Tradelinks Pvt. Ltd.

Vs.

Sate of Gujarat

R/Specia Civil Application No. 11067 of 2020

September 10, 2020

Deposition : In favour of Petitioner

Confiscation of goods - Section 130 of CGST Act, 2017 - On
deposition of tax and penalty along with the bank guarantee of any
Nationalized bank, the authority concerned shall release the goods
and the vehicle,

Writ petition disposed of

Having heard the learned counsel appearing for the parties and
having gone through the materials on record, we are of the view that
we should not interfere at the stage of adjudication of the confiscation
proceedings under Section 130 of the Act. The adjudication proceedings
shall proceed in accordance with law. However, we are inclined to grant
some relief to the writ applicant so as to protect the goods getting
damaged, but at the same time keeping in mind the interest of the Sate
also. We direct the writ applicant to deposit an amount of Rs.1,70,787/
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- towards tax and penalty with the authority concerned and also furnish
a bank guarantee to the tune of Rs.17,07,876/- of any Nationalized
bank. We are asking the writ applicant to furnish the bank guarantee
keeping in mind the value of the goods. The value of the goods is
approximately Rs.34,15,752/-. With a view to protect the interest of the
writ applicant aswell asthe Sate, we direct the writ applicant to furnish
bank guarantee equivalent to 50% of the value of the goods, which
comes to Rs.17,07,876/-. [Para 9]

On deposit of Rs.1,70,787/- towards tax and penalty along with the
bank guarantee of Rs.17,07,876/- of any Nationalized bank, the authority
concerned shall release the goods and the vehicle at the earliest. The
deposit of bank guarantee shall abide by the final outcome after
adjudication. [Para 10]

Mr. Varis V. Isani (3858) for the Petitioner(s) No. 1.
Mr. Chintan Dave, AGP for the Respondent(s) No. 1, 2.

;. ORAL ORDER ::

The Order of the Court was made by VIKRAM NATH, CJ. :

1. By thiswrit application under Article 226 of the Congtitution of India,
thewrit applicant has prayed for thefollowing reliefs:

“[A] ThisHon’ ble Court may be pleased to issue awrit of certiorari or a
writ in nature of certiorari or any other appropriate writ, order or
direction quashing and setting aside detention order dated 13-8-2020
inForm GST MOV-6 (annexed at AnnexureA) and confiscation notice
dated 13-8-2020 in Form GST MOV-10 (annexed at Annexure B).

[B] ThisHon'ble Court may be pleased to issue writ of mandamus or a
writ in nature of mandamus or any other appropriate writ or order
directing thelearned Respondent authoritiesto forthwith release truck
no.TN- 88-A-5400 along with the goods contained therein without
directing any payment of tax and penalty and/or security and bond.

[C] Pending notice, admissionandfina hearing of thispetition, thisHon' ble
Court may be pleased to stay operation of the impugned detention /
confiscation orders / notices (annexed at Annexure A/B) and this
Hon' ble Court may be pleased to further direct thelearned Respondent
authoritiesto forthwith release truck no. TN-88-A-5400 along with the
goods contained therein;
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[D] ThisHon' ble Court may please be directed the Respondent Authorities
tofileand withdraw the proceedingsinitiated u/s. 130 of the GST Act
without any reasonsand any evidence of attempt made by the petitioner
for avoidance of payment of tax.

[E] Exparteadinterimrelief intermsof prayer may kindly be granted,;

[F] Suchfurther relief(s) asdeemedfit in thefactsand circumstances of
the case may kindly be granted intheinterest of justicefor which act
of kindnessyour petitioner shall forever pray”

2. Thewrit applicant isengaged in the business of aracanut, spices, etc.

It appearsfrom the materialson record that aconsignment of aracanut was
transported from Karnataka so asto reach to Ahmedabad. Whilethe goods
wereintrangit, on 13-8-2020 in the Vehicle No.TN-88-A- 5400, the same
came to be intercepted by the mobile squad of the GST at the Songadh
Check Post. It appearsthat at thetime of seizure and thereafter upon further
inquiry many discrepancies were noticed by the authority as regardsthe
documentsetc.

3. We need not go further into the facts as thiswrit application can be
disposed of on a short ground.

4. Itappearsthatinitialy at thetime of detention, an order under Section
129 of the Central/Gujarat Goods and Services Tax Act, 2017 (for short,
the Act) came to be passed determining the amount of tax and penalty to
be paid by the writ applicant. Simultaneously, a notice was issued under
Section 130 of theAct calling upon the writ applicant to show cause asto
why the goods and conveyance should not be confiscated. Thereafter afina
order came to be passed of confiscation of the goods and vehicle under
Section 130 of theAct. Asthefinal order of confiscation was passed without
giving any opportunity of hearing to thewrit applicant, the same cameto be
guashed by this Court and the matter was remanded to the authority to pass
afresh order after giving an opportunity of hearing to the writ applicant.

5. Thematter ason dateisat the stage of passing appropriate order under
Section 130 of theAct. In other words, the adjudication of the confiscation
proceedingsisgoing on.

6. Mr. VarisV.lsani, thelearned counsd appearing for thewrit applicant,
vehemently submitted that the detention and seizureitself wasillegal asthe
driver of the conveyance had with him all valid documentsincluding the E-
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Way bill. Mr. 1sani would submit that thereis nothing on record toindicate
that thewrit applicant committed breach of any of the provisionsof theAct
or the Rules. Hewould submit that the goods and the conveyance cameto
be detained inthe month of August, 2020 and continuesto be under detention
ason date. He praysthat the detention order dated 13-8-2020 in the Form
GST MOV-6 and the confiscation notice dated 13-8-2020 in the Form GST
MQOV-10 may be quashed and set aside and the goods and the conveyance
may be ordered to be released.

7. Ontheother hand, thiswrit application has been vehemently opposed
by Mr. Chintan Dave, thelearned A ssistant Government Pleader appearing
for the State respondents. Mr. Dave submitsthat variousirregularitieswere
noticed by the authorities concerned at the time of seizure and detention of
the goods and the conveyance. Mr. Dave would further submit that further
inquiry inthe matter revealed thefollowing:

“() Theowner / driver / person in charge of the goods and conveyance
Shri Priyasamy A Andi has not tendered any documentsfor the goods
in movement.

(i) Primafacie, the documentstendered are found to be defective.

(i) The genuineness of the goods in transit (its quantity etc) and / or
tendered documentsrequiresfurther verification.

(iv) E-way Bill not tendered for the goodsin movement.”

7.1 Mr. Dave, thelearned Ass stant Government Pleader, further submitted
that if thewrit applicant isaggrieved in any manner with the action taken by
the GST authority, then thereisastatutory remedy of appeal provided under
Section 107 of the Act.

8. Insuchcircumstancesreferred to above, Mr. Dave, praysthat asthere
isno merit in thiswrit application the same may be rejected.

9. Having heardthelearned counsel appearing for the partiesand having
gonethrough the materialson record, we are of the view that we should not
interfere at the stage of adjudication of the confiscation proceedings under
Section 130 of the Act. The adjudication proceedings shall proceed in
accordancewith law. However, we areinclined to grant somerelief to the
writ applicant so asto protect the goods getting damaged, but at the same
timekeeping in mindtheinterest of the Statedso. Wedirect thewrit applicant
to deposit an amount of Rs.1,70,787/- towards tax and penalty with the
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authority concerned and also furnish a bank guarantee to the tune of
Rs.17,07,876/- of any Nationalized bank. We are asking the writ applicant
to furnish the bank guarantee keeping in mind the value of the goods. The
value of the goodsisapproximately Rs.34,15,752/-. With aview to protect
the interest of the writ applicant as well as the State, we direct the writ
applicant to furnish bank guarantee equivalent to 50% of the value of the
goods, which comesto Rs.17,07,876/-.

10. Ondeposit of Rs.1,70,787/- towards tax and penalty along with the
bank guarantee of Rs.17,07,876/- of any Nationalized bank, the authority
concerned shall releasethe goodsand thevehicleat the earliest. The deposit
of bank guarantee shall abide by the final outcome after adjudication.

11. Weclarify that we have otherwise not expressed any opinion on the
meritsof the case. The adjudication proceedings shall be completed onits
own meits.

12. Withtheabove, thiswrit application stands disposed of .

M|

(2021) 66 TLD 189 Inthe High Court of Telangana
Hon'ble M.S. Ramachandra Rao & T. Amarnath Goud, JJ.

Kamlesh Seels

Vs.

The Deputy Sate Tax Officer and others
Writ Petition No.: 2563 of 2020
November 11, 2020

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Section 129 of CGST Act, 2017 - It isnot permissibletodetain
avehicle carrying goods or levy penalty on the sole ground that the
vehicle wasfound at a wrong destination without anything more.

Writ petition allowed

We are of the opinion that the reasons given for detaining the goods
and the vehicle they were being carried in do not indicate any violation
of the provisions of the Act by petitioner warranting levy of tax and
penalty on the petitioner under the Act. [Para 64]
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Accordingly, the Wit Petition is allowed; the action of the 1st
respondent in detaining the vehicle carrying the goods purchased by
petitioner on 22-01-2020 and forcing the petitioner to pay on 25-1-2020
a sum of Rs. 9,40,618/- towards tax and penalty is declared asillegal,
arbitrary and violative of Article 14 and 265 of the Constitution of India
apart from Article 301 of the Constitution of India and also the
provisions of the Act and Rules made thereunder. Accordingly, the 1st
respondent is directed to refund the above amount within six (06) weeks
together with interest @ 7% p.a. from 25-1-2020 till date of payment.
[Para 70]

Cases referred :
*  Dabur India Ltd. Vs. State of Uttar Pradesh (1990) 4 SCC 113

*  Synergy Fertichem Pvt. Ltd. Vs. State of Gujarat (2020) 33 GSTL 513,
(2020) 76 GSTR 81 (Guj)

Sri N. Kodanda Rama Rao, Counsel for the petitioner.
Sri J.Anil Kumar, Learned Special Counsel for Commercial Taxes.

:: ORDER ::
The Order of the Court was made by M.S. RAMACHANDRA
RAO, J.:

The petitioner isatrader in Steelsregistered under the Central Sales
Tax Act, 1956 (for short ‘the Act’) having its registered office in
Secunderabad.

2. It purchased, in the course of its business, material from M/s.Steel
Authority of IndiaLimited (SAIL), Kodambakkam, Tamil Nadu.

3. While the goods were in transit from the place of purchase to the
petitioner’sbusiness premisesat Secunderabad and when the carrier/goods
vehicle was en route at Jeedimetla, it was checked and detained at IDA
Jeedimetla on 22-1-2020 at 11.15 p.m.

4. Anoticewasissued Ex.P1- Form GST MOV-06 dt. 22-1-2020/order
of detention under Section 129(1) of the Act on theground that primafacie
the * documents tendered were found to be defective’ and that the goods
were being transported from Salem in the State of Tamil Nadu to Distillery
Road, Secunderabad, but the vehicle was checked at IDA Jeedimetla,
Hyderabad. It is alleged that there is a * mismatch between the goods in
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movement and the documentstendered’ i.e., that the goods were checked
at IDA Jeedimetla; and so the petitioner hasto pay tax and penalty as per
the provisions of theAct.

5. Onreceipt of information of detention of thevehiclefrom thedriver of
thevehicle, the petitioner replied vide Ex.P4 dt. 23-1-2020 that the material
from M/sSAIL at Salemin Tamilnadu is purchased by various dealers at
Hyderabad for ddlivery at variousdestinationsin Hyderabad; that thevehicles
cometo Hyderabad in groupsthrough Outer Ring Road and all thetrucks
assembleat IDA Jeedimetla; and that from that place, the personin charge
fromM/sSAIL i.e. vendor, directsthem to their destinations.

It was contended that the goods vehicle carrying material of petitioner
onitsway to itsdestination was stopped at IDA Jeedimetlaand thedriver
of thevehiclewaswaiting for the person in-chargefrom M/s SAIL ; and at
that time, the vehicle was detained and checked in spite of thefact that the
goods vehicle was carrying al required documents such as tax invoice,
E-way bill dt. 20-1-2020, which wasvalid from 21-1-2020 to 27-1-2020.
Petitioner requested the respondentsto rel ease the vehicle along with goods.

6. Therewasno responseto the said submission of the petitioner made
to the 1st respondent.

7. S0, the petitioner made another representation on 25-1-2020 to the 1st
respondent requesting him to pass aformal order so that they could seek
further remedy and in the meantime requested to rel ease the vehiclealong
with goods on payment of tax asdemanded by 1st respondent; and that they
are making online payment of Rs.9,40,628/- towards one time tax of
Rs.4,70,315/- and one time penalty of alikesum under protest.

8. Thereuponthevehicle carrying the goods and the vehiclewasrel eased
on 25-1-2020.

9. Butnoformal order waspassed by the 1t respondent assigning reasons
why it he did not agree with the petitioner’s objections/reply Ex.P4 dt.23-
1-2020 to the Ex.P1 dt.22-1-2020/Order of detention.

Contentionsof petitioner

10. Ptitioner contendsthat the action of the 1t respondent in detaining the
vehicle containing the goods of the petitioner on 22-1-2020 at IDA
Jeedimetlaand then demanding that petitioner should pay tax and penalty
as per the provisions of the Act though all the required documents were
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availablewith thedriver of thevehicleand later releasing it on 25-1-2020
only after collecting from the petitioner Rs.9,40,428/- towards tax and
penalty, isillegd, arbitrary and violative of Article 14 of the Congtitution of
Indiaaswell asArticle 301 of the Congtitution of India, and seeksadirection
to the 1st respondent to refund the tax and penalty illegally collected from
thepetitioner.

11. Itisthe contention of the petitioner that 1st respondent had forcibly
taken Ex.P5 statement on 22-1-2020 from thedriver of thevehiclecarrying
petitioner’sgoodsthat hewastold by the petitioner to stay at Weigh Bridge
in Jeedimetlaand that petitioner’sagent would direct the vehicledriver to
deliver the goods at some placesin Jeedimetla.

12. Itiscontended that when the vehicle was checked, it was stopped near
aweigh bridge in IDA Jeedimetla and that the 1st respondent had not
contended that the goods were unloaded there.

13. According tothe petitioner, on flimsy grounds such as checking of the
vehicle carrying goods at IDA Jeedimetlawhen goodsareto be delivered
at Secunderabad, tax and penalty cannot belevied. It isalso contended that
payment was made under pressure/coercion since the delivery schedule
would bedisturbed.

14. Accordingtothe petitioner, Section 129 of the Act appliesonly to cases
whereit isestablished that there wasintention or in any case possibility of
evasion of tax in respect of goodstransported; evenif some documentssuch
asE-way hill ismissing at thetime of verification, it would at the most only
create arebuttable presumption that there wasintention to evade payment
of tax; and if the agent isableto establish that there was no intention evade
payment of tax, then Section 129 of the Act would not be attracted.

15. Petitioner allegesthat truck wasin transit to itsdestination carrying all
therequired documents such astax invoiceand E-way bill and 1st respondent
could not establish any intention on the part of the petitioner to evade payment
of tax.

The stand of the 1st respondent

16. Counter-affidavit was filed by 1st respondent refuting the above
contentions.

17. Itisallegedthat driver of the vehicle never mentioned about delivery
at Secunderabad and Form GST MOV-06 dt.22-1-2020 was taken from
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thedriver at 11.15 p.m. wherein the driver of the vehicle did not mention
about delivery at Secunderabad.

18. Itisalegedthat the statement of thedriver of thevehiclewasrecorded
and served on the driver as per the provisions of theAct. It isdenied that
thedriver of the vehicle submitted theinvoice/E-way bill in support of the
goods movement to the point at Jeedimetlain lieu of delivery that isto be
done at Secunderabad and that was why the goods vehicle was detained
at IDA Jeedimetla on 22-1-2020 by issuing notice in Form MOV-06.

19. Itiscontended by 1st respondent that the driver himself hasenquired
about theweigh bridgeto which hewasdirected by the agent and a so stated
that the agent had asked him to stay there and he would direct the goods
vehicletothedeivery point at the placelocated in IDA Jeedimetla. Itisstated
that theinformation was sought from the driver in Hindi and that the driver
understood and agreed for the reason for detention.

20. Itiscontended that the goodswere never destined to Secunderabad
because the driver did not state that the goods were to be delivered at
Secunderabad.

21. Itiscontended that after the goodswerereleased on 25-1-2020 at 6.15
p.m., the dealer again generated another E-way bill dt.26-1-2020 at 9.45
am. onthesamevehiclefor the samevalue of goodswithout tax declaration
and delivery was marked to M/s.Nanabhai Steels situated at Plot No.2,
Survey No0.262, Phase-1, IDA Jeedimetla, Quthbullapur, Telangana. Copy
of the said E-way bill produced by the petitioner has also been filed.

Reply of the petitioner to the stand of the 1st respondent
22. Reply affidavitisfiled by the petitioner to the said counteraffidavit.

23. Petitioner contended that the 1st respondent with anill motiveand to
cover upillegal action of detaining thevehicleat IDA Jeedimetlawastrying
to mislead the Court by stating in counter that the goodswerein transit to
IDA Jeedimetlaand thedriver of the vehicle never mentioned about delivery
at Secunderabad by placing reliance on the statement of thedriver recorded
on 22-1-2020.

24. It is contended that both the invoice and E-way bill contained the
address at Secunderabad and the goods are destined at Secunderabad only;
that thedriver in fact showed the addressin theinvoiceto the respondents
toinform them about the delivery of goods at Secunderabad; and thedriver
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did not understand Hindi language used by the 1st respondent and was
forced to sign the statement Ex.P5 in Form MOV-1.

25. Itwasaso denied that the driver did not submit any document such
invoice/E-way bill in support of the movement of the goods and that 1st
respondent’ sassumption that the goodswere destined to point at Jeedimetla
cannot be accepted.

26. Itisfurther alleged that there wasno occasion for thedriver to ask the
way toweigh bridge asall the vehicles carrying material from SAIL which
areto beddivered at various destinationsin Hyderabad/Secunderabad come
ingroupsand stop at Jeedimetlaand from there the person in chargefrom
SAIL directsthemtotheir destination.

27. Itiscontended that the vehicle was checked and detained in spite of
thedriver carrying theinvoice and E-way bill for the goodsto be delivered
at Secunderabad and the 1st respondent hasforcefully taken the signature
of thedriver onthe statement Ex.P5in Form GST MOV-1 without properly
explaining the contentstherein.

28. Itisspecifically denied that thedriver did not understand Hindi language
and hewasforced to Sign on the statement without understanding its contents.

29. Itisaso contended that after release of the vehicle on 25-1-2020,

petitioner wasforced to forward the material for job work to M/s.Nanabhai

Steelsby generating anew E-way bill dt.26-1-2020for delivery at Jeedimetla
using the samevehicleasthe delay occurred dueto detention and therewas
apressurefromthe customersfor supply of thematerial. It iscontended that
after thejobworkisdone, material issent back to the petitioner and therefore
thereisno tax declaration on the E-way bill generated by petitioner on 26-
1-2020.

30. Itiscontended that the petitioner had regular transactions of job work
doneby M/s.Nanabhal Steelsand the goodswerereceived by petitioner on
25-1-2020 and they wereforwarded to M/s.Nanabhai Steelsfor the purpose
of job work by generating E-way bill on 26-1-2020.

31. Itisreiterated that there wasno violation of the provisions of the Act
by the petitioner and the 1st respondent had fal sely implicated the petitioner
with ulterior motivefor illegal gains.

32. Copiesof jobwork challan given by petitioner to M/s.Nanabhai Steels
isenclosed along with reply affidavit and it is pointed out that even the E-
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way bill dt.26-1-2020 issued by petitioner for delivery at M/s.Nanabhai
Steelsindicated that it was for job work.

33. Thecontentsof the E-way bill are not disputed by thelearned Special
Counsel for Commercial Taxes.

34. We have noted the contentions of both sides.
The consider ation by the Court

35. S.107 provides an appellate remedy only against adecision/order of
an adjudicatory authority.

36. Itisnot the case of the 1st respondent that he had passed any reasoned
order and communicated to the petitioner after considering petitioner’s
explanation Ex.P4 dt.23-1-2020 to the Ex.P1 dt.22-1-2020 in Form GST-
MOV-6 issued by him.

37. Without there being any order/decision passed by the 1st respondent
and communicated to the petitioner, the petitioner cannot be expectedtofile
appeal invoking Section 107 of the TGST Act, 2017.

38. Sowergject the pleaof the 1st respondent that the petitioner should
avail the remedy of appeal under Sec.107 of the TGST Act.

39. Nextweshal consider therelevant statutory provisionsand Circulars
issued by the Central Board of indirect Taxes and Customs.

40. Itisimportant to keepinmind that CGST Act, 2017/ TelanganaGST
Act,2017 arevery recent laws and the common businessman isadmittedly
having difficulty to understand these enactmentsand the proceduresthey have
introduced.

41. Alsointerpretation of taxing statutes should bedonein away tofacilitate
businessand inter-State trading, and not in aperverse manner which would
result inimpediment of the same by harassing business persons.

42. Section 129 of the Act states:

“129. Detention, seizure and release of goods and conveyances in
trangt:-

(1) Notwithstanding anything contained in thisAct, where any person
transportsany goods or storeswhilethey areintransit in contravention of

the provisionsof thisAct or the rules made thereunder, all such goods and
conveyance used as ameans of transport for carrying the said goods and
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documentsrel ating to such goodsand conveyancesshall beliableto detention
or seizure and after detention or seizure, shall bereleased:

(&) on payment of the applicabletax and penalty equal to one hundred
per cent of thetax payable on such goods and, in case of exempted goods,
on payment of an amount equal to two per cent of the value of goods or
twenty five thousand rupees, whichever isless, where the owner of the goods
comesforward for payment of such tax and penalty;

(b) on payment of the applicabletax and penalty equal to thefifty per
cent, of thevalue of the goods reduced by the tax amount paid thereon and,
in case of exempted goods, on payment of an amount equal to five per cent
of thevalueof goodsor twenty five thousand rupeeswhichever isless, where
the owner of the goods does not come forward for payment for such tax
and pendty;

(c) upon furnishing asecurity equivalent to the amount payable under
clause (@) or clause (b) in such form and manner as may be prescribed:

Provided that no such goods or conveyance shall be detained or seized
without serving an order of detention or seizure on the person transporting
the goods.

(2) The provisions of sub-section (6) of Section 67 shall, mutatis
mutandis, apply for detention and seizure of goods and conveyances.

(3) The proper officer detaining or seizing goods or conveyances shall
issue anotice specifying thetax and penalty payable and thereafter, passan
order for payment of tax and penalty under clause (@) or clause (b) or clause
(©.

(4) Notax, interest or penalty shall be determined under sub- Section
(3) without giving the person concerned and opportunity of being heard.

(5) On payment of amount referred in sub-section (1), al proceedings
in respect of the proceedings specified in sub-section (3) shall be deemed
to be concluded.

(6) Wherethe person transporting any goods or the owner of the goods
failsto pay theamount of tax and penalty as providedin subsection (1) within
seven daysof such detention or seizure, further proceedingsshall beinitiated
interms of Section 130:

Provided that where the detained or seized goods are perishable or
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hazardousin natureor arelikely to depreciate in value with passage of time,
the said period of seven days may be reduced by the proper officer.”

43. Therefore, under the above provision thereispower conferred onthe
respondentsto detain goodswhileintransit if thereis contravention of the
provisions of the Act or the Rules made thereunder.

44. Section 68 of the CGST Act, 2017 / TGST, 2017 provides that the
Government may requirethe personin-charge of aconveyancecarrying any
consignment of goods of value exceeding aprescribed limit to carry certain
documentsand devices.

45. Rule 138-A of the Rulesframed under the CGST Act mandates that
apersonin-charge of conveyance should carry invoiceor bill of supply or
delivery challan, and acopy of thee-Way Bill in physical form.

46. Rule138-—B permitsthe Commissioner or an Officer empowered by
him to intercept any conveyance to verify the e-Way Bill in physical or
electronic formfor all inter-State and intra- State movement of goods, and
Rule 138-C providesfor inspection and verification of goods.

47. Under Section 168 of theAct, the Central Board of Indirect Taxesand
Customshad issued aCircular N0.41/15/2018-GST-CBEC 2016/03/2017-
GST dt.13-4-2018 laying down the procedure for inspection of conveyance
for ingpection of goodsin movement and detention, release and confiscation
of goods and conveyance and haissued certain instructions:

“ ... (b) The proper officer, empowered to intercept and inspect a
conveyance, may intercept any conveyancefor verification of documentsand/
or inspection of goods. On being intercepted, the person in charge of the
conveyance shall produce the documents related to the goods and the
conveyance. The proper officer shall verify such documents and where,
prima facie, no discrepancies are found, the conveyance shall be
allowed tomovefurther. Ane-way bill number may beavailablewiththe
person in charge of the conveyance or in the form of a printout, smsor it
may bewritten on an invoice. All these forms of having an e-way bill are
vaid. Wherever afacility existsto verify thee-way bill electronicdly, thesame
shall besoverified, either by logging onto http://mis.ewaybillgst.gov.inor the
MobileApp or through SM S by sending EWBV ER to the mobile number
77382 99899 (For e.g. EWBVER 120100231897).
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(d) Wherethe personin charge of the conveyancefailsto produce any
prescribed document or where the proper officer intendsto undertake an
inspection, he shall record a statement of the person in charge of the
conveyancein FORM GST MOV-01. In addition, the proper officer shall
issuean order for physical verification/ingpection of the conveyance, goods
and documentsin FORM GST MOV-02, requiring the personin charge of
the conveyance to station the conveyance at the place mentioned in such
order and allow theinspection of the goods. The proper officer shall, within
twenty four hours of the af orementioned issuance of FORM GST MOV-
02, prepareareport in Part A of FORM GST EWB-03 and upload the same
on the common portal.

(e) Within aperiod of three working daysfrom the date of issue of the
order in FORM GST MOV-02, the proper officer shall conclude the
ingpection proceedings, either by himself or through any other proper officer
authorised in this behalf. Where circumstances warrant such time to be
extended, heshall obtainawritten permissionin FORM GST MOV-03from
the Commissioner or an officer authorized by him, for extension of time
beyond three working days and a copy of the order of extension shall be
served on the person in charge of the conveyance. ....”

Theseinstructionsissued by the Board are binding upon all Officers
discharging under theAct.

48. In Synergy Fertichem Pvt. Ltd. Vs. Sate of Gujarat (2020) 33
GSTL 513, (2020) 76 GSTR 81 (Guj), the Gujarat High Court referred
to another Circular dt.14-9-2018 and held asfollows:

“94. The Central Board of Indirect Taxesand Customs, New Delhi,
hasissued aCircular in F. No. CBEC/20/16/03/2017-GST, dated
14-9-2018, inregard to the procedureto befollowed inthe Interception
of conveyancesfor inspection of goodsin movement and detention,
release and confiscation of such goods and conveyances .

95. Our attention isdrawn to paragraphs 3, 4, 5 and 6 of the said
Circular, extracted below:-

“.... 3. Section 68 of the CGST Act read with rule 138A of the
Central Goodsand Services Tax Rules, 2017 (hereinafter referred to
as ‘the CGST Rules') requires that the person in charge of a
conveyance carrying any consignment of goods of value exceeding
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http://Aww.judis.nic.in Rs. 50,000/- should carry acopy of documents
viz., invoice/bill of supply/delivery challan/bill of entry and avalid e-
way bill in physical or electronic form for verification. In case such
person does not carry the mentioned documents, thereisno doubt that
a contravention of the provisions of the law takes place and the
provisions of section 129 and section 130 of the CGST Act are
invocable. Further, it may benoted thet the non-furnishing of information
inPart B of FORM GSTEWB-01 amountsto the e-way bill becoming
not a valid document for the movement of goods by road as per
Explanation (2) to rule 138(3) of the CGST Rules, except inthe case
wherethegoodsaretransported for adistance of uptofifty kilometres
within the State or Union territory to or from the place of business of
the transporter to the place of business of the consignor or the
consignee, as the case may be.

4. Whereas, section 129 of the CGST Act provides for detention
and saizure of goodsand conveyancesand their rel ease on the payment
of requisitetax and penalty in caseswhere such goods aretransported
in contravention of the provisionsof the CGST Act or therulesmade
thereunder. It has been informed that proceedings under section 129
of the CGST Act arebeinginitiated for every mistakeinthedocuments
mentioned in para3 above. It isclarified that in case aconsignment
of goods is accompanied by an invoice or any other specified
document and not an E-way bill, proceedings under section 129 of
the CGST Act may beinitiated.

5. Further, in case aconsignment of goodsisaccompanied with an
invoice or any other specified document and also an e-way bill,
proceedingsunder section 129 of the CGST Act may not beinitiated,
inter dia, inthefollowing Situations:

a) Spelling mistakesin the name of the consignor or the consignee
but the GSTIN, wherever applicable, is correct;

b) Error in the pin-code but the address of the consignor and the
consignee mentioned iscorrect, subject to the condition that the error
inthe PIN code should not have the effect of increasing the validity
period of the e-way hill;

c) Error inthe address of the consigneeto the extent that thelocality
and other details of the consignee are correct;
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d) Error in oneor two digits of the document number mentionedin
thee-way hill;

e) Errorin4or 6digitlevel of HSN wherethefirst 2 digitsof HSN
are correct and the rate of tax mentioned is correct;

f) Error in one or two digits/characters of the vehicle number.

6. In case of the above situations, penalty to the tune of Rs. 500/
- each under section 125 of the CGST Act and the respective State
GST Act should be imposed (Rs. 1000/- under the IGST Act) in
FORM GST DRC-07 for every consignment. A record of all such
consignmentswhere proceedings under section 129 of the CGST Act
have not been invoked in view of the situationslisted in paragraph 5
above shall be sent by the proper officer to hiscontrolling officer on
aweekly basis......" the questionsto be determined in these casesrel ate
to the release of consignment and the quantum of penalty, if any, to
belevied at thisstage, and pending adjudication.”

49. Interpreting the above provisions, the Gujarat High Court in Syner gy
Fertichem Pvt. Ltd. (supra) held asunder :

“096. Asfar as the determination of penalty is concerned, it is the
Assessing Officer/State Tax Officer whoisthe competent and proper
person for such determination/quantification. However, a holistic
reading of the statutory provisions and the Circular noted above,
indicates to me that the Department does not paint all violations/
transgressions with the same brush and makes adistinction between
serious and substantive viol ationsand those that are minor/procedural
innature.”

“101. We are of the view that at the time of detention and seizure
of goodsor conveyance, thefirst thing theauthoritiesneedtolook into
closdly isthe nature of the contravention of the provisionsof theAct
or the Rules. The second step in the process for the authorities to
examineclosealy iswhether such contravention of the provisionsof the
Act or the Rules was with an intent to evade the payment of tax.
Section 135 of theAct providesfor presumption of cul pable mental
state but such presumption isavailableto the department only inthe
cases of prosecution and not for the purpose of Section 130 of the
Act. What we are trying to convey is that in a given case, the
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contravention may bequitetrivial or may not be of such amagnitude
which by itself would be sufficient totaketheview that the contravention
was with the necessary intent to evade payment of tax.

102. In such circumstances, referred to above, we proposeto take
theview that inal cases, without any application of mind and without
any justifiable grounds or reasonsto believe, the authoritiesmay not
bejustified to straightway issueanotice of confiscation under Section
130 of theAct. For the purpose of i ssuing anotice of confiscation under
Section 130 of the Act at the threshold, i.e., at the stage of Section
129 of the Act itself, the case hasto be of such anature that on the
face of theentiretransaction, theauthority concerned isconvinced that
the contravention waswith adefiniteintent to evade payment of tax.
We may give one simple example. Thedriver of thevehicleisina
position to produce all the relevant documentsto the satisfaction of
theauthority concerned asregards payment of tax etc., but unfortunately,
he is not able to produce the e-way bill, which is also one of the
important documents so far as the Act, 2017 is concerned. The
authenticity of the delivery challan is a'so not doubted. In such a
situation, it would betoo much for the authoritiesto straightway jump
to the conclusion that the caseisone of confiscation, i.e., thecaseis
of intent to evade payment of tax.” (emphasis supplied)

50. Weareincomplete agreement with theratio laid down by the Gujarat
High Court in Synergy Fertichem Pvt. Ltd (supra) and hold that:

(1) that at thetime of detention and seizure of goods or conveyance, the
first thing the authorities need to look into closely isthe nature of the
contravention of the provisions of theAct or the Rulg;

(i) thesecond step inthe processfor the authoritiesto examine closely
iswhether such contravention of the provisionsof theAct or the Rules
was with an intent to evade the payment of tax;

(i) a halistic reading of the statutory provisions and the Circular
noted above, indicates that the Department does not paint all
violations/transgressions with the same brush and makes a
distinction between seriousand substantiveviolationsand those
that are minor/procedural in nature; and in a given case, the
contravention may be quitetrivial or may not be of such amagnitude



www.dineshgangrade.com

202 Tax Law Decisions (Vol. 66

which by itsalf would be sufficient to taketheview that the contravention
was not with the necessary intent to evade payment of tax.

We respectfully follow the same.

51. Therefore, weshall consider firstly the nature of the contravention of
the provisions of the Act or the Rules allegedly made by the petitioner.

52. We are of the view that any defect, if any, in the documentation
accompanying the goods for purpose of levy of tax and penalty hasto be
looked at also intermsof the Circular dt.13-4-2018 and Circular dt.14-9-
2018 issued by the Central Board of Indirect Taxes and Customs, New
Ddhi.

53. Intheingtant case, oneof thegroundsfor detentionin Form GST MOV-
06 isthat ‘the documentswhich weretendered are found to be defective'.

54. But (i) which document isdefective (whether itisE-way bill or thetax
invoice/bill and supply/delivery challan) and (ii) why it isdefective, isnot
mentioned.

55. Fromthevery contentsof the Form GST MOV-06, whereinitisalleged
that the‘ documentstendered arefound to be defective', it isclear that the
documents available with the driver were actually tendered to the 1st
respondent. They clearly showed that the goods were to be delivered at
Secunderabad. Therefore as mentioned in the Circular dt.13-4-2018, the
vehicle should be allowed to proceed further and the movement of goods
cannot be stopped prima-facie.

56. Theexplanation offered by the petitioner inreply dt.23-1-2020 to the
notice in Form GST MOV-06 dt.22-1-2020 that generally material from
Salem, Tamil Nadu purchased by various dedlersat Hyderabad whichisto
be delivered at Hyderabad at various destinations do comein groups and
assembleat IDA Jeedimetlg; that the vehi clesthrough Outer Ring Road reach
Jeedimetlaasthereisno entry for heavy vehicleinto the city through main
roads; and the person in chargefrom SAIL (TN) reaches| DA Jeedimetla
and directsthe vehicledriversto the respective delivery points, cannot be
said to be unbelievable. Thefact that the said explanations have not even
considered by the 1st respondent isalso glaring.

57. When the petitioner deniesthat the driver of the vehicle carrying the
goodsdid not understand Hindi, no reliance can be placed on the statement
of the driver of the vehicle noted on 22-1-2020 that goods were to be
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delivered at IDA Jeedimetla.

58. Theother reason mentioned isthat ‘ the goods were being transported
from Salemto Distillery Road, Secunderabad, but the vehicleis checked
at IDA Jeedimetla’.

59. Sothequestioniswhether ‘ checking of the vehicleat IDA Jeetimetla,
Hyderabad' isground for detention of goods under Section 129 of theAct
or Rulesmade under theAct or as per the Circularsissued by Central Board
of Indirect Taxes and Customs, GST Policy Wing.

60. Itisnotthecase of the 1st respondent that mere checking of avehicle
or it being found at a different place without anything more, isby itself a
‘taxable event’ under the CGST Act/ Telangana GST Act,2017.

61. So, inour opinion, under these Acts, it isnot permissibleto detain a
vehicle carrying goodsor levy penalty on the sole ground that the vehicle
isfound at a wrong destination without anything more.

62. Admittedly, thevehiclewasfound at weigh bridge, IDA Jeedimetlaand
it isnot the case of the 1st respondent that at the time of it’s detention or
check at that location, there was sal e of goods being done without paying
applicabletax.

63. Infactthereisnomaterial placed onrecord by 1st respondent to show
that any attempt wasbeing made by petitioner to sell thegoodsin local market
at IDA Jeedimetla on 22-1-2020 evading CGST and SGST.

64. We are of the opinion that the reasons given for detaining the goods
and the vehiclethey werebeing carried in do not indicate any violation of
theprovisionsof theAct by petitioner warranting levy of tax and penalty on
the petitioner under the Act.

65. InDabur IndiaLtd. Vs Sateof Uttar Pradesh (1990) 4 SCC 113
the Supreme Court observed that a litigant cannot be coerced by the
Government to make payment of dutieswhichthelitigant iscontending not
to beleviable. The Supreme Court held that though the Stateisentitled to
enforce payment and to take all legal steps, it cannot be permitted to play
dirty gameswith the citizensto coerce them in making paymentswhen the
citizenswere not obliged to make them. It also observed that if any money
isdueto the Government, it should not take extralegal stepsto recover it.
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66. Weareof theopinionthat the detention of thevehicleat IDA Jeedimetla
in spiteof thevehicle carrying tax invoice and the E-way bill isinviolation
of theprovisionsof theAct, in particular Rule 68 of the Rulesframed under
theAct and the Circulars dt.13-4-2018 and 14-9-2018 of the Central Board
of Indirect Taxesand Customswhich are binding on the 1st respondent and
that the 1st respondent wasnot justified in collecting tax and penalty from
thepetitioner.

67. Wearealso of the opinion that the 1st respondent cannot rely on the
fact that after release of goods on 25-1-2020 at 6.15 p.m., the petitioner
generated another E-way hill dt.26-1-2020 on the same vehiclefor thesame
value of the goods and marked it to be delivered to M/s.Nanabhai Steels
in1DA Jeedimetla, Telangana.

68. Thisisbecausethevery E-way bill dt.26-1-2020 showsthat itisonly
for job work purpose and not intended by way of sale because after the
job work is done, the material would be sent back to the petitioner.

69. Also it is not in dispute that petitioner waited for two days after
submitting explanation to the show-cause notice for an order to be passed
by the 1st respondent, and when the 1st respondent failed to do so and also
did not release the vehicle and the goods, the petitioner paid the tax and
penalty under protest on 25-1-2020 and got released the goods. So there
was no voluntary payment of tax and penalty by petitioner for the 1st
respondent to plead any estoppel against the petitioner.

70. Accordingly, the Writ Petition is allowed; the action of the 1st
respondent in detaining thevehicle carrying the goods purchased by petitioner
on 22-1-2020 and forcing the petitioner to pay on 25-1- 2020 a sum of
Rs.9,40,618/- towardstax and penalty isdeclared asillegal, arbitrary and
violativeof Article 14 and 265 of the Constitution of Indiaapart fromArticle
301 of the Constitution of Indiaand also the provisions of theAct and Rules
made thereunder. Accordingly, the 1st respondent isdirected to refund the
above amount within six (06) weekstogether with interest @ 7% p.a. from
25-1-2020 till date of payment. No costs.

71. Consequently, miscellaneouspetitions, pendingif any, shal stand closed.
a
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(2021) 66 TLD 205 In the High Court of Karnataka
Hon’'ble B.M. Shyam Prasad, J.

Sanchar Telesystems Ltd.

Vs.

Commercial Tax Officer & Another
Writ Petition No. 10589/2020 (T/RES)
October 21, 2020

Deposition : In favour of Petitioner

Opportunity of hearing - The provisions of section 129(4) of the
KGST Act mandates that no tax, interest or penalty shall be
determined under sub-section (3) without givingtheper son concer ned
an opportunity of being heard.

Writ petition allowed in part

The provisions of Section 129(4) of the KGST Act mandates that
no tax, interest or penalty shall be determined under sub-section (3)
without giving the person concer ned an opportunity of being heard. This
stipulation that no tax or interest or penalty shall be determined unless
the person concerned is given an oppor tunity of being heard incor por ates
the seminal principle of fair play which is inherent in the established
principle that no person is to be condemned unheard. If the CTO
intended to rely upon data maintained by a third party and shared by
such third party pursuant to the communication made by him, the fair
play makes it incumbent on the CTO to provide an opportunity to the
petitioner to meet the data | est the petitioner isfastened with theliability
to pay either the tax or interest or penalty on the basis of the data that,
allegedly - and as is now alleged by the petitioner, is obtained behind
its back to its detriment. The impugned orders when thus tested cannot
be sustained and will have to be quashed with the proceedingsin JCCT
(VIG)/CTO(VIG)-40/SRYINS-15/2018-19 and JCCT (VIG)/CTO (VIG)-
40/SRYINS-16/2018-19 restored to the CTO for fresh consideration with
the necessary opportunity to the petitioner to meet all materials that
could be relied against it. [Para 15]

The petition isallowed-in-part, and theimpugned orderswere quashed
by High Court. The proceedings were remitted to the Commercia Tax
Officer for fresh cons deration with the necessary opportunity to the petitioner
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to meet al materialsthat could berelied against it.

Sri. GovindrayaKamath K., Advocatefor the petitioner.
Sri. Hema Kumar, AGA for the respondents.

:: ORDER ::
Thepetitioner isregistered asadea er under theDelhi Service Tax Act,

andisengaged in, amongst others, trading and importing of hand held walkie-
talkie sets. The petitioner hasfiled this petitionimpugning

o theordersdated 20-2-2019 under the provisions of Section 129(3)
of the Karnataka Goods and Service Tax Act, 2017 (for short, ‘the
KGST Act’) in JCCT (VIG)/CTO(VIG)-40/SRSINS 15/2018-19
(Annexure — A2) and JCCT(VIG)/CTO(VIG)-40/SRYINS-16/2018-
19 (Annexure A3), and

e the subsequent orders dated 21-12-2019 in the corresponding
appeal proceedings under Section 107(11) of the KGST Act in
GST.AP.17/18-19 (Annexure-Al) and GST.AP.18/18-19 (Annexure-
A) by the second respondent.

2. Thepetitioner assertsthat it importswalkie-talkie setsonly for supply
to the Police and the other Government Security Departmentsacrossindia
A consignment of thesewalkie-talkiesisimported from M/s. JV C Kenwood
Corporation, Japan and dispatched to Bangal ore Airports Custom Authority
from Singapore Airport. The petitioner has obtained clearance from the
CustomsAuthority after paying applicable |GST and basic customsduty as
providedintheBillsof Entry. However, the present disputeis because the
CTO has commenced proceedings under section 129 of the KGST Act
culminating with the impugned orders after the Commercial Tax Officer
(Vigilance-40), Bengaluru (for short, ‘the CTO’) detained one of the
vehiclesviz., the vehicle bearing Registration No. KA-04-AB-9470 (for
short, ‘thevehicle’) hired by the petitioner for transportation of thesewalkie-
talkie sets (for easy reference, ‘ the consignment’).

3. Accordingtothe CTO, thedriver oninterception of the Vehicle could
produce only two Commercial Invoice copies and two Delivery Challan
copies but could not furnish the prescribed e-way bills. The consignment
could not have been moved without generating e-way Billsin view of the
provisions of Rule 138 of the Karnataka Goods and Services Tax Rules,
2017 (for short, ‘the KGST Rules’) and the subsequent Notification No.
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FD 47 CSL 2017 Bengal uru dated 6-9-2017. Therefore, the consequences
under Section 129 of theKGST Act would havetofollow. Assuch, the CTO
on physical verification and issuance of Form GST MOV-02 as well as
recording Form GST MOV-04 has detained the Vehicle issuing order of
detention in Form GST MOV-06 which isserved on the person-in-charge
of the Goods on 9-2-2019. Subsequently, the CTO has served notice in
Form GST MOV- 07 by affixture on the vehicle after drawing mahazar
because the driver, the person-in-charge, refused to accept such notice.

4. The proceedingsin JCCT(VIG)/CTO(VIG)-40/SRSINS-16/2018-
19iswith regard to thetransportation of the consignment without e-way bills
in the vehicle, and the other proceedingsin JCCT (VIG)/CTO(VIG)-40/
SRYINS-15/2018-19 relatesto the vehicle bearing registration No. KA 02
AG 9261, andthereisno disputethat noticein Form GST MOV-07 isissued
by the CTO even in respect of thisother vehicle bearing registration No.
KA 02 AG 9261 after issuance of the required endorsements in the
prescribed Forms.

5. The petitioner has filed its response dated 8-2-2019 with the Joint
Commissioner of Commercia Taxes(Vigilance), Benga uru placing on record
inter aliathat the CTO intercepted the vehiclewithin 3-4 km of Bangalore
Airport Customs Office. The driver of the vehicle, because he got the
clearance early and everything wasfound correct, | eft the premisesbefore
the e-way billswere generated. However, the e-way billswere generated
beforeinterception. Theerror isbonafide and unintentional and therewas
no intention to evadetax. The petitioner’sauthorised persons and advocates
have a so subsequently filed adetailed response stating that e-way billsfor
the consignment were generated between 3:06 p.m., and 3:12 p.m., and
before these e-way bills could be transferred to the driver, the CTO
intercepted the vehicle. The Endorsements are served on the driver of the
vehicleat about 4:15 p.m. and thereisapossibility that thetimeof interception
iswrongly mentioned as 2:15 p.m. The petitioner’ sauthorised persons and
advocates have also filed further reply to the notice in Form GST MOV-
07 enclosing an affidavit of the personin charge of the consignment which
isan elaboration of the earlier response.

6. The CTO has not accepted the petitioner’s response being of the
opinion that the vehiclewasintercepted at 2:45 p.m., and e-way billswere
not generated before the commencement of themovement of thevehicle. The
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CTO has concluded that the driver’s statement that he left the Bangalore
International Airport at around 3:15 p.m. dueto VIPmovement and that the
Endorsements were served at the premises of CTO Enforcement Office,
Devanahalli at 4:15 p.m. cannot be believed becausethe* Good' sdelivery
place” and the“ Passengersboarding/de-boarding places’ at theAirport are
different. Thedetailsmaintained by M/s. MenziesAviation Security show that
thevehicleentered airport for loading at 2:12 p.m. and exited at 2.33 p.m
andthereforethedriver’s (Person-in-charge) statement that heleft theAirport
premisesat 3:15 p.m., cannot be accepted. The CTO has consequentially
issued the impugned Orders under Section 129(3) of the KGST Act
demanding tax and penalty as contemplated under Section 129(1)(a) of the
CST Act.

7. In the appeal under Section 107 of the CGST Act, the second
respondent has confirmed the CTO’s orders. The second respondent has
concluded that violation of the provisionsof Rule 138 of the KGST Rules
and thenotificationissued asregards generation of e-way billsisindisputable
inview of theadmitted fact that the driver of the vehicle could not produce
the e-way billswhen the vehicle wasintercepted. The second respondent
has confirmed the CTO’s conclusion based on the correspondence with M/
s. MenziesAviation Security, asecurity agency at the Bangal ore I nternational
Airport Authority, asregardsthe vehicle' sentry and exit from theAirport.
The relevant part of the second respondent’s impugned orders read as
follows

RO it isvery clear that, the appellant has failed to abide the
conditions of the Notification (4-D/2017), No. FD 47 CSL 2017,
Bengaluru, 30-8-2017 and has not produced the e-way hills at the
time of interception. So failure to comply to the conditions of the
Notification, therespondent isright inlevying the penalty under section
129(3) of the CGST and SGST Act, 2017. Therefore, the order
passed by the respondent is upheld to meet the ends of justice.

Further, the appellant contends that as per the Google Map Track
record, the vehicle waswithin the premises of MenziesAviation until
3 p.m.. But the respondent has proved that the statement isnot correct
since the said goods vehicle KA 02 AG 9261 entered airport for
loading at 2:12 .p.m. and exited at 2:33 p.m. asper MenziesAviation
Security records. In thisregard the respondent correspondswith the
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MenziesAviation Security videletter dated 18-02-2019 and Menzies
Aviation Security in turn responded by providing entry and exit
information of the said vehicles on 18-2-2019. [This reasoning is
common to both the impugned orders dated 21-12-2019]

8. The second respondent has also concluded that the petitioner’s
contention that the Endorsementsin the prescribed form areissued at 4:15
p.m. at the CTO Enforcement Office and the prescribed e-way billswere
generated earlier cannot be accepted because the petitioner reliesupon online
tools and datawhich are not prescribed either under the provisions of the
KGST Act or the KGST Rules. Thedataonthe GSTIN havelegal sanctity
and thisdata establishesthat the necessary e-way Billswere not generated
when the consignment was moved from the Bangal ore I nternational Airport.

9. The learned counsel for the petitioner asserts that the petitioner’s
specific caseisthat:

(& Theloading of the consignment was completed around 2:50 p.m.,

(b) Thee-way billswere generated between 3:06 p.m. and 3:12 p.m., and
because the goods were being transported for shipment purposes to
the Transporter’s Godown located within the prescribed distance, the
e-way billswere not uploaded,

() When the CTO intercepted the vehicles, the driver of the vehicle
showed e-way billson hismobile but Form-Part B was not mentioned.

(d) The CTO directed the driver to take the vehicles to the CTO
Enforcement office, and the vehiclesreached thisoffice at around 4:15
p.m. when the endorsement was issued.

10. Thelearned counsel emphasi sesthat if thesecircumstancesareestablished
there cannot be any allegation of infraction of Rule 138 of the KGST Rules
or the notification issued thereunder, and the conclusion that the petitioner
would beliablefor consequences envisaged under the provisions of section
129(3) of the KGST Act cannot be sustained. Both the CTO and the
appellate authority (the second respondent) haverelied upon correspondence
with M/s. MenziesAviation Security, a security agency at the Bangalore
International Airport, to conclude that the vehicles entered the airport
premiseson 6-2-2019 at 2:12 p.m. and exited at 2:33 p.m., but the e-way
billswere generated later between 3:06 p.m. and 3:12 p.m. However, the
petitioner is not given any opportunity to test the veracity of either the
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correspondencewith the aforesaid security agency or thedetailsasmentioned
by thisagency initscorrespondence. Thisisinfundamental violation of the
principlesof fair play encompassed within the opportunity of being heard
contemplated under section 129 (4) of the KGST Act.

11. Thelearned counsal for the petitioner also emphasizesthat lack of bona
fidesin the adjudication against the petitioner ismanifest in the respondents
encashing the Bank Guarantee furnished by the petitioner for securing the
rel ease of the goods as contempl ated under section 107 of the KGST Act.
Therespondents, during the pendency of the appeal proceedings, could not
have encashed the Bank Guarantee.

12. Thelearned Additional Government Advocate per contra, contendsthat
the second respondent has relied upon the irrefutable data available on
GSTIN inarriving at the conclusion that the consignment was moved from
theairport premiseseven beforethe generation of thee-way bills. Thedata
availableon GSTIN cannot be controverted, as attempted by the petitioner,
relying upon Internet tool ssuch as Google M ap to establish vehicle' slocation
at therelevant time. Onceit is established that the consignment ismoved
without generating e-way bills, the violation of the provisionsof Rule 138
of the KGST Rulesisestablished |eading to the consequences under section
129(3) of the KGST Act. As such, the petitioner has not made out any
groundsfor interference under Article 226 of the Constitution of India.

13. Asit appearsfromtherival submissionsand the petition averments, the
disputelieswithin anarrow compass: wasthe consignment moved without
generating the prescribed e-way bills? It isobserved that thereisno serious
dispute about the petitioner’ sassertion that cons gnment was being trangported
to thetransporter’sgodown situate within the prescribed distancefrom the
airport premises, and the e-way billsare generated between 3:06 p.m. and
3:12 p.m. The petitioner assertsthat the CTO intercepted the vehicleand
directedthedriver of thevehicleto the CTO Enforcement Office, Devanahdli
because Form-Part B of the e-way bills were not populated, and the
endorsementsin the prescribed form were served at 4:15 p.m. when the
vehiclesreached the CTO Enforcement Office premises.

14. Thepetitioner to substantiateits aforesaid case proposesto rely upon
the dataavailableon Internet whilethe CTO reliesupon correspondencewith
M/s. MenziesAviation Security. Thedocumentsrelied upon by the petitioner
are not accepted, and the reason assigned by the respondents for non-
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accepting the petitioner’s case and the documents, in this Court’sconsidered
opinion, isrooted inseparably inthereliance upon the datafurnished by M/
s. MenziesAviation Security in response to the communication by the CTO.

15. Theprovisionsof section 129(4) of the KGST Act mandates that no
tax, interest or penalty shall be determined under sub-section (3) without
giving the person concerned an opportunity of being heard. This
stipulation that no tax or interest or penalty shall be determined unlessthe
person concerned is given an opportunity of being heard incorporatesthe
seminal principleof fair play whichisinherent in the established principlethat
no person isto be condemned unheard. If the CTO intended to rely upon
datamaintained by athird party and shared by such third party pursuant to
the communi cation madeby him, thefair play makesitincumbent onthe CTO
to provide an opportunity to the petitioner to meet the datalest the petitioner
isfastened with the liability to pay either thetax or interest or penalty on
the basisof thedatathat, allegedly - and asisnow alleged by the petitioner,
isobtained behind itsback to itsdetriment. Theimpugned orderswhen thus
tested cannot be sustained and will haveto be quashed with the proceedings
in JCCT (VIG)/CTO(VIG)-40/SRYINS-15/2018-19 and JCCT (VIG)/
CTO (VIG)-40/SRYINS-16/2018-19 restored to the CTO for fresh
consideration with the necessary opportunity to the petitioner to meet all
materiasthat could berelied against it. Therefore, thefollowing:

ORDER

[A] Thepetitionisallowed-in-part, and theimpugned ordersviz., orders
dated 20-2-2019 in JCCT (VIG)/CTO(VIG)-40/SRSINS-15/2018-
19(Annexure-A2) and JCCT(VIG)/CTO(VIG)-40/SRYINS-16/2018-19
(Annexure A3), and ordersdated 21-12-2019 in the appealsin GST.AP.17/
18-19 (Annexure-A) and GST.AP.18/18-19 (Annexure-Al) are quashed;

[B] The proceedingsin JCCT(VIG)/CTO(VIG)-40/SRYINS-15/2018-19
and JCCT(VIG)/CTO (VIG)-40/SRYINS-16/2018-19 are remitted to the
Commercia Tax Officer (Vigilance-4), Benga uru (thefirst respondent) for
fresh consideration with the necessary opportunity to the petitioner to meet
all materialsthat could berelied against it; and

[C] the petitioner shall appear beforethe Commercia Tax Officer (Vigilance-
4), Bengaluru (thefirst respondent) without further notice on 11-11-2020.

a
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(2021) 66 TLD 212 In the Supreme Court of India
Hon'ble S.A. Bobde CJI,
L. Nageswara Rao & S. Ravindra Bhat, J.

Suo Motu Writ Petition (Civil) No. 3 of 2020
Cognizancefor extension of limitation
March 8, 2021

Limitation - Cognizance for extension of limitation - Supreme
Court - In computing the period of limitation for any suit, appeal,
application or proceeding, the period from 15-3-2020 till 14-3-2021
shall stand excluded.

(1) Incomputing the period of limitation for any suit, appeal, application
or proceeding, the period from 15-3-2020 till 14-3-2021 shall stand
excluded. Consequently, the balance period of limitation remaining
as on 15-3-2020, if any, shall become available with effect from
15-3-2021.

(2) Incaseswhere the limitation would have expired during the period
between 15-3-2020 till 14-3-2021, notwithstanding the actual
balance period of limitation remaining, all persons shall have a
limitation period of 90 days from 15-3-2021. In the event the actual
balance period of limitation remaining, with effect from 15-3-2021,
is greater than 90 days, that longer period shall apply.

(3) Theperiod from15-3-2020till 14-3-2021 shall also stand excluded
in computing the periods prescribed under Sections 23 (4) and 29A
of the Arbitration and Conciliation Act, 1996, Section 12A of the
Commercial Courts Act, 2015 and provisos (b) and (c) of Section
138 of the Negotiable Instruments Act, 1881 and any other laws,
which prescribe period(s) of limitation for instituting proceedings,
outer limits (within which the court or tribunal can condone delay)
and termination of proceedings.

(4) The Government of India shall amend the guidelinesfor containment
zones, to state.

:: ORDER ::
1. Duetotheonset of COVID-19 pandemic, this Court took suo motu
cognizance of thesituation arising from difficultiesthat might befaced by the
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litigantsacrossthe country infiling petitions/applications/suits/appeal gall
other proceedingswithin the period of limitation prescribed under thegenera
law of limitation or under any special laws (both Central or State). By an
order dated 27-3-2020 this Court extended the period of limitation
prescribed under the general law or special |lawswhether compoundable or
not with effect from 15-3-2020 till further orders. The order dated 15-3-
2020 was extended from time to time. Though, we have not seen the end
of thepandemic, thereiscons derableimprovement. Thelockdown hasbeen
lifted and the country isreturning to normalcy. Almost al the Courts and
Tribunasarefunctioning either physically or by virtual mode. Weare of the
opinion that the order dated 15-3-2020 has served its purpose and in view
of the changing scenario relating to the pandemic, the extension of limitation
should come to an end.

2. Wehave considered the suggestions of thelearned Attorney General
for Indiaregarding the future course of action. We deem it appropriateto
issuethefollowing directions: -

(1) Incomputing the period of limitation for any suit, appeal, application
or proceeding, the period from 15-3-2020 till 14-3-2021 shall stand
excluded. Consequently, the balance period of limitation remaining as
on 15-3-2020, if any, shall become available with effect from 15-3-
2021.

(2) Incaseswherethe limitation would have expired during the period
between 15-3-2020 till 14-3-2021, notwithstanding the actual balance
period of limitation remaining, all personsshall have alimitation period
of 90 daysfrom 15-3-2021. In the event the actual balance period of
limitation remaining, with effect from 15-3-2021, isgreater than 90
days, that longer period shall apply.

(3) Theperiod from 15-3-2020 till 14-3-2021 shall also stand excluded
in computing the periods prescribed under Sections 23 (4) and 29A
of the Arbitration and Conciliation Act, 1996, Section 12A of the
Commercia CourtsAct, 2015 and provisos (b) and (c) of Section 138
of the Negotiable InstrumentsAct, 1881 and any other laws, which
prescribe period(s) of limitation for instituting proceedings, outer limits
(withinwhich the court or tribunal can condone delay) and termination
of proceedings.

(4) TheGovernment of Indiashall anend the guidelinesfor containment
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Zones, to state.

“Regulated movement will bealowed for medica emergencies, provison
of essential goods and services, and other necessary functions, such as,
time bound applications, including for legal purposes, and educational
and job-related requirements.”

3. TheSuoMotu Writ Petition isdisposed of accordingly.
J

(2021) 66 TLD 214 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Veer Pratab Singh & Another
Vs.

Sate of Kerala & Others
WP(C).No.: 22016 OF 2020(B)
November 6, 2020

Deposition : In favour of Petitioner

Confiscation of goodsor conveyances- Section 130 of CGST Act,
2017 - There is no specific averment in the notice served on the
petitioners, asregardsany act or omission, that was suggestive of an
intention to evade payment of tax - Therefore, the proceedings
initiated against the petitioners u/s 130 of the GST Act, cannot be
legally sustained.

Writ petition disposed of

Thereisno specific averment in the notice served on the petitioners,
as regards any act or omission, that was suggestive of an intention to
evade payment of tax. | therefore find that the proceedings initiated
against the petitioners under Section 130 of the GST Act, cannot be
legally sustained. The impugned order under Section 130 of the GST
Act istherefore quashed, and the respondents are directed to pass orders
under Section 129(3) of the GST Act, after hearing the petitioners[para
3]

Dr. K.P. Pradeep, Shri. Hareesh M.R., Sri. T.T. Biju & Smt.T.Thasmi,
Advocatesfor the petitioner.

Government Pleader for R1-3 & Sri. Thomas Mathew Nellimoottil, SC,
Central Board of Excise & AMP; Customs for R4-6.
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:: JUDGMENT ::

Thepetitionersarededlers, inter alia, in brassand copper scraps, having
their business concernin Coimbatore, Tamil Nadu and Jamnagar, Gujarat,
respectively. A consignment of scrap that was being transported from
Coimbatore to Gujarat from the 1st petitioner, as consigner, to the 2nd
petitioner, as consignee, was detained by the respondents at Kodumudain
Palakkad. The detention notice issued to the petitionersindicatesthat the
reason for detention wasthat the documentsthat accompanied thetrangportation
of the goodswerefound to be defective. The consignment in question was
accompanied by atax invoice and an e-way hill that showed payment of
|GST asa so that the transportation of the goodswasfrom Coimbatoreto
Gujarat. Therespondents, however, obtained evidence that suggested that
theloading of the consignment was effected in Palakkad, within the State
of Kerala, and not in Coimbatore. Whilethe detention of the goods may have
been justified on the said ground, and based on the material availablewith
the respondentsto suggest that the transportation shown in the e-way bill
was not the actual transportation of the goodsin question, the respondents
went further, and invoked the provisions of Section 130 of the GST Act,
to serve anotice in FORM GST MOV-10 on the petitioners. While the
petitioners submitted their repliesto the said notice, and thereafter appeared
beforethe respondentsfor ahearing in connection with the said notice, their
contentionswererejected, and an order of confiscation was passed under
Section 130 of the CGST Act, confiscating the goods and the vehicle. In
thewrit petition, the petitionersimpugn the confiscation order passed against
them by the respondents.

2. Thelearned Government Pleader would rely on the documents produced
by her along with memosto show that there was ample material available
with the Department to proceed against the petitionersin termsof Section
130 of the GST Act.

3. I'haveheard Dr.Sri.K.PPradeep, thelearned counsel appearing for the
petitioners and also Dr.Smt.Thushara James, the learned Government
Pleader appearing for the official respondents of the State. 4. On a
consideration of thefactsand circumstances of the case and the submissions
made across the bar, | find that while the respondents were justified in
detaining the goods and the vehicle, based onthe material that wasavailable
with them which clearly showed that the transportation undertaken by the
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petitioners, of the goodsin question, was not necessarily from Coimbatore
aswas declared in the invoice and the e-way bill that were produced by
the petitioners, the said material does not point to any intention to evadetax,
more so when, thereis nothing to doubt the genuineness of the declaration
of the petitionersthat the goodswere consigned to Gujarat from Coimbatore,
or any material to suggest that the ultimate destination of the goodswas any
place other than Gujarat. It has to be noticed that the 1st petitioner had
admitted hisliability to IGST by declaring the sameintheinvoice, andif the
goods, even assuming that they were loaded from Palakkad, were destined
to Gujarat, itisthe IGST that had to be paid by the 1st petitioner/consigner
of thegoods. To that extent, therefore, it cannot be said that there was any
intention to evade payment of tax becausethetax liability, in either event,
would bethe same. That apart, thereisno specific averment in the notice
served onthe petitioners, asregardsany act or omission, that was suggestive
of anintention to evade payment of tax. | thereforefind that the proceedings
initiated agai nst the petitioners under Section 130 of the GST Act, cannot
belegally sustained. Theimpugned order under Section 130 of the GST Act
istherefore quashed, and the respondents are directed to pass orders under
Section 129(3) of the GST Act, after hearing the petitioners, within aweek
from the date of receipt of acopy of thisjudgment.

Inthe meanwhile, however, the respondents shall permit the petitioners
to clear the goods and the vehicle on furnishing abank guaranteefor the tax
and penalty amounts determined, consequent to the detention of the goods
andthevehicle. | makeit clear, however, that after the release of the goods
and the vehicle, asabove, and after passing the final order under Section
129(3), if the said order isadverseto the petitioners, the respondents shall
refrain frominvoking the bank guarantee furnished by the petitionersfor a
period of three weeks from the date of communication of the order under
Section 129(3) to the petitioners, so asto enable the petitionersto invoke
their appellate remedy, if they so desire.

Thewrit petition isdisposed asabove. The Government Pleader shall
communicate the gist of thisjudgment to the respondents so asto enable
the petitionersto effect an expeditious clearance of thegoodsand thevehicle,
on their furnishing a bank guarantee for the amount of tax and penalty
determined by the respondents.

a
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