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that unlessthetax and penalty are quantified, no confiscation order could be
passed - It is necessary to provide opportunity. Shree Enterprises Vs.
Commercial Tax Officer, Shivamogga (Kar) 92(1)

*  Confiscation of Goodsor Conveyances - Section 130 of CGST Act
- Thedriver of the conveyance had duly produced the e-way bill aswell as
the invoice - Nothing has been pointed out to show that there was any
discrepancy inthe e-way hill or thetax invoice - Inthelight of the Circular
dated 13-4-18, since, no discrepancies were found, the conveyance was
required to be alowed to movefurther. InshaTrading Vs. Sateof Gujarat
(Guj) 77
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*  Confiscation of Goodsor Conveyances- Suspicion - Section 130 of
CGST Act, 2017 - Merely on suspicion, the authoritiesmay not bejustified
ininvoking Section 130 of theAct straightway - If the authoritiesare of the
view that the case is one of invoking Section 130 of the Act at the very
threshold, then they need to record their reasons for such belief in writing.
Synergy Fertichem Vs. Sate of Gujarat (Guj) 91

*  Detention, seizureand release of goodsand conveyancesin transit
- Misclassification - Section 129 of CGST Act, 2017 - Theallegation of mis-
classification of goods cannot warrant adetention of the goods under Section
129 of the GST Act. Asharaf Ali. K.H Vs. Assistant STO (Ker) 73

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Misclassification and under valuation - Section 129 of CGST Act, 2017 -
Theissue of mis-classification and under valuation hasto be goneinto by the
respective assessing officers and not by the detaining officer. Sameer Mat
Industries Vs. Sate Of Kerala (Ker) 74

*  Detention, seizureand release of goodsand conveyancesin transit
- Jurisdiction - The specific power invoked inissuing the noticefor detention
isunder the CGST/SGST whichisapplicableonly to theintra-state movement
of goods. Sameer Mat Industries Vs. State Of Kerala (Ker) 74

*  Detention, seizureand release of goodsand conveyancesin transit
- MRP- Section 129 of CGST Act, 2017 - Thereis no provision under the
GST Act which mandatesthat the goods shall not be sold at prices below the
MRP declared thereon. Alfa Group Vs. Asst. STO (Ker) 75

*  Detention, seizureand release of goodsand conveyancesin transit
- Mismatch between delivery challan and e-way bill - Section 129(1)(a) of
CGST Act, 2017 - The Department’s demand on the petitioner to comply with
Section 129(1)(a) cannot befaulted - The Department’ sinsisting on both the
penalty and tax covering all the set-top boxes cannot be sustained. Asianet
Digital Network Vs. Assistant STO (Ker) 76

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Section 129 of CGST Act, 2017 - Transporter - Section 129(1)((b) applies
toall other personsinterested in the goodsthan the consignor - If the petitioner
(transporter) isinterested, then it answers that description. [The * DB also
confirmed this judgment on 4-2-2020] Daily ExpressVs. Assistant State
Tax Officer (Ker) 83(1)

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Section 129 of CGST Act, 2017 - Transporter - The Division Bench
confirmed the single bench judgment that the provisionsunder Section 129(1)(b)
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applies to the transporter as person interested in the goods and therefore
noticesof detention do not suffer fromany legd infirmity caling for interference.
Daily Express Vs. Assistant STO (Ker) [DB] 83(2)

*  Detention, seizureand release of goodsand conveyancesin transit
- TDF - Section 129 of CGST Act, 2017 - TDF isabsent and that the goods
have been mis-described isnot avalid ground for imposing penaty. Ramdev
Trading Company Vs. State of U.P. (All) 89

*  Detention, seizureand release of goodsand conveyancesin transit
- Penalty - Section 129 of CGST Act, 2017 - The non-production of goods
isnot aground for imposition of penalty and there would be no requirement
to distinguish on factsthe decision in Madhu M.B. Noushad Allakkat Vs.
The Sate Tax Officer (WC) (Ker) 92(2)

*  Detention, seizureand release of goodsand conveyancesin transit
- Non-speaking order - Section 129 of CGST Act, 2017 - The non-speaking
order of detention cannot be sustained and the sameisquashed. G. Murugan
Vs. Government of India (Mad) 93

*  Detention, seizureand release of goodsand conveyancesin transit
- Possibility/Assumption - Section 129 of CGST Act, 2017 - Thegoodswere
detained ontheground of possibility of evasion of payment of IGST and further
the consignee of the goodswas an unregistered deal er - Reasons not sufficient
for detention. Polycab India Vs. Sate of Kerala (Ker) 9

*  Detention, seizureand release of goodsand conveyancesin transit
- Natural justice- Section 129 of CGST Act, 2017 - The respondent having
issued show-cause notice calling upon the petitioner to file objections, cannot
turn around and take adecision that the petitioner has no locus standi either
tofileobjectionsor to putforth dispute on behalf of the consignor/consignee
or theowner of the conveyance - The order impugned isagainst the principles
of natural justice whichisthefundamental parameter required to be observed
by the quasi- judicial authority. Bright Road L ogisticsVs. CTO (Kar)95

*  Detention, seizureand release of goodsand conveyancesin transit
- Deficiency inthelorry receipt - Section 129 of CGST Act, 2017 - Carrying
thelorry receipt isnot arequirement prescribed under rule 138A(1) of the
rules- Detention waswithout authority of law. F.S. Enter priseVs. State of
Gujarat (Guj) 96

*  Detention, seizureand release of goodsand conveyancesin transit
- Serviceof Notice- Section 129 of CGST Act, 2017 - Noticefor imposition
of penalty requiresto be served upon the person on whom the penalty isto
be imposed. Bansal EarthmoversVs. AC State GST (Cal) 97
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*  Detention, seizureand release of goodsand conveyancesin transit
- E-way hill - Section 129 of CGST Act, 2017 - E-way hill procedure during
1-2-2018 to 31-3-2018 was not applicable - Ignorance of the judgment of
asuperior Court on the similar issue cannot be expected rather theAA needs
to be careful in future. Gaurav Agro Kendra Vs. Sate of U.P. (All)98

*  Detention, seizureand release of goodsand conveyancesin transit
- Multiple number of invoices mentioned in the e-way bill - Section 129 of
CGST Act, 2017 - The goods along with vehicle shall be released to the
petitioner on executing smplebond. SoveKraft Vs Assistant STO (Ker)99

*  Detention, seizureand release of goodsand conveyancesin transit
- Return defaulter - Section 129 of CGST Act, 2017 - Thereason for detention
was stated to be that the consignee was a return defaulter for the last five
months - Detention notice quashed. Unitac Ener gy Solutions(l) Pvt. Ltd.
Vs. Assistant State Tax Officer (Ker) 100

*  Detention, seizureand release of goodsand conveyancesin transit
- Non-filing of returns- Section 129 of CGST Act, 2017 - Non-filing of returns
cannot beaground for detaining the goodsin terms of Section 129 similarly,
the said ground cannot form the basis of notice proposing confiscation of the
goods. Relcon Foundations Vs. Assistant STO (Ker) 101

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Indemnity bond - Section 129 of CGST Act, 2017 - The interim order of
the court dated 4-10-2018isvery clear - It only directsfor furnishing security
of indemnity bond of thevalue of thetax and pendty and thereforethe A ssistant
Commissioner can not demand security or indemnity bond of any higher value.
R.K. International Vs. Union of India (All) 103

*  Detention, seizureand release of goodsand conveyancesin transit
- Confiscation - Section 129 of CGST Act, 2017 - No proceedings for
confiscation of the goods as contempl ated under section 130 can be proceeded
until disposal of the statutory appeal. Smeara EnterprisesVs. Sate Tax
Officer (Ker) 104

*  Detention, seizureand release of goodsand conveyancesin transit
- Invoicesdid not bear continuous numbers- Doubt/Suspicion - Section 129
of CGST Act, 2017 - The entertainment of doubt by the authority cannot be
ajustification for detaining the goods when transportati on accompani ed tax
invoices as also e-way bills. Devices DistributorsVs. ASTO (Ker)105

*  Detention, seizureand release of goodsand conveyancesin transit
- Stock transfer - Section 129 of CGST Act, 2017 - There was ho occasion
for the respondent to collect tax and penalty from the petitioner on the pretext
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that thereisillegality inthe transport of goods asit would merely amount to
stock transfer and thereisno element of sale of goodsor servicesinit. Same
Deutzfahr India Vs. Sate of Telangana (Tel) 108

*  Detention, seizureand release of goodsand conveyancesin transit
- Service of Notice - Section 129 of CGST Act, 2017 - Service of notice
on thedriver or afixation of the copy of the order on the truck in question
is none of the methods prescribed under Section 169 GST Act. Ranchi
Carrying Corporation Vs. Sate Of U.P. (All) 109

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Natural justice- Section 129 of CGST Act, 2017 - The judgment and order
has been passed without hearing to the petitioner, as such, the sameisin
violation of principlesof natural justice- The matter isremanded back to the
Appellate Authority. Swastik TradersVs. State of U.P. (All) 113

*  Detention, seizureand r elease of goodsand conveyancesin transit
- Enchashment of bank Guarantee - Section 129 of CGST Act, 2017 - The
High Court opined that theinterest of justice on equitable basiscan beachieved
by issuing adirection to the respondents not to encash the bank Guarantee
furnished by the appellant, if ultimately the adjudi cation goesagainst them and
if penaty isimposed in such proceedings, until theexpiry of 14 daysfromthe
date of service of order on such adjudication. VE Commercial VehclesLtd.
Vs. Union of India (Ker) 118

*  E-way bill - Address- Theaddressshownintheinvoiceisdifferent from
the address shown inthe E Way bill etc. isonly aclerical mistakeand isnot
aserious mistakewhich should justify the detention and penalty proceedings.
M.R. Traders Vs. Assistant STO (Ker) 88

*  E-way bill - Alter nateroute- There cannot be amechanical detention
of aconsgnment solely becausethedriver of thevehiclehad opted for adifferent
route, other than what isnormally taken by other transporters of goods covered
by smilar e-Way bills. Kannangayathu MetalsVs. ASTO (Ker) 87(1)

*  E-way bill - E-way bill isinvaid only if Part-B of E-way bill isnot filled
or aconsiderabletimeto update the Part-A of e-way bill hasgoneby - When
consignment of goodsisaccompanied with an invoice or any other specify
document and also an e-way hill, proceeding u/s 129 of the GST Act may
not beinitiated - Therefore, imposition of tax/ penalty by the respondent is
harsh and unsustainable. Bhushan Power Vs.ACST& E (AA-HP) 90

*  E-way bill -Human error - If ahuman error which can be seen on naked
eyeisdetected, such human error cannot be capitalised for penalisation. Rai
Prexim India Vs. State of Kerala (Ker) 86
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*  E-way bill - Procedural lapse - Penalty for certain offences- Section
122 and 129 of CGST Act, 2017 - Due to breakdown of goods carrying
vehiclethe goodswere transhipped to another vehicle- Therefore, appel lant
should have updated the part-B of EWB beforeresuming hisjourney liable
to pay miner penalty. Om Dutt Vs.ACST& E (AA-HP) 80

*  E-way bill - Procedural lapse - Penalty for certain offences- Section
122 and 129 of CGST Act, 2017 - Due to breakdown of goods carrying
vehiclethe goodswere transhipped to another vehicle- Therefore, appel lant
should have updated the part-B of EWB beforeresuming hisjourney liable
to pay miner penalty. I ntegrated Constructive SolutionsVs. ACST& E-
cum-Proper Officer (AA-HP) 81

*  E-way bill - Themistakein entering distancein E-way bill isatypographic
error and may betreated asaminor one. Godreg Consumer ProductsLtd.,
Solan Vs. ACST & E-cum-Proper Officer (AA-HP) 85

*  E-way bill - Thereisno material placed on record by the 1st respondent
to show that any attempt was made by the petitioner to deliver the goods at
adifferent place - Wrong destination is not a ground to detain the vehicle
carrying thegoodsor levy tax or penaty. Commercial Sieel Company Vs.
The Assistant Commissioner of State Tax (Tel) 87(2)

*  E-way bill - Typographical error in distance- TheHigh Courtinview
of Circular N0.64/38/2018-GST, dated 14-9-2018 directed the respondents
to release the goods. Sabitha Riyaz Vs. Union of India (Ker) 82

*  E-way bill - Validation - Detention of goods- Amended Rule 138 as
notified in the gazette dated 7-3-2018 enables aconsignor of goodsto validate
his E-WAY BILL and which was done by the petitioner before the order of
detention passed under Section 129. Ram CharitraRam Harihar Prasad
Vs. Sate of Bihar (Patna) 79

*  Goods cannot be detained merely for infraction of Rule 138(2) of
the State SGST Rules- Thefirst reason on which the goods are detained,
viz, that the goodswere not accompanied by the document provided for under
Rule 138(2) State SGST Rulesisunsustainable. Agelndustries(P) Ltd. Vs.
Asst. Sate Tax Officer (Ker) 78

*  Serviceof order - Penalty order was served on thedriver of thetruck
while the penalty order is directed against the owner of the goods - The
Appellate Authority may condone the delay and proceed to decide the appeal
as expeditiously as possible. Patel Hardware Vs. Commissioner, State
G.S.T. (All) 102

Fk
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(16 Practical I ssuesand Approach Towards
E-Way Bill and its Remedies

Ameet Dave
Tax Consultant

We have learned about provisions of section 68
Rule 138 and penalty sections 129 / 130 in many
seminars and webinars, since 2018 form inception of
section 129/130, many cases are beforeinterception officersand rest after
settlement arein appeal. It isnecessary to understand scope and jurisdiction
of Tax and penalty u/s 129/130 of the GST Act. First We will take, how
to handle/ encounter interception process and further after finalization of
demand how to approach in appeal . Thissubject isbased on practical part
and needs to be understand with provisions of thelaw. Here | am sharing
few situationswhere penaltiesareimposed and then the High Court of few
States have quashed the tax and penalty imposed u/s 129/130 of the Act.

Precautions and procedures are to be adopted while dealing
interception of vehicle and goods u/s 129/130 of the GST act:

1. Theprofessiona should awaysobserve, timeof interception andtime
of issuing noticein the subject matter. If thereislarge gap or noticeis
issued ignoring thetimelimit givenin circular No. 41 dated 13-4-2018,
then objection should beraised immediately.

2. Timeof interception and time of detention isvery important. Because
during that time, E-way bill can be generated and submitted or part B
can berectified before detention.

3. Thenoticesshould necessarily bereplied with al relevant evidencesand
documents.

4. 1t should always be observed that, notice should contain specific
deficiency, if specific deficiency igarenot found inthe notice, vehicle
and goods can not be detained further.

5. Having specificdeficiency inMOV 02, the officer whileissuing order
after detaining vehicle can not penalize supplier on any other deficiency
which was not mentioned earlier inthe notice.



www.dineshgangrade.com

50 Tax Law Decisions (Vol. 66

6. After having specific deficiency inthenotice, the professional shouldtry
to seecircular 64 dated 14-10-2018, under which few deficienciesare
defined as not very serious mistakes and are not liable for tax and
pendty.

Disclaimer : Herel am sharing few situations, where penalty have been
imposed and further after proper arguments it has been quashed. The
situationsarewell supported by caselawsdecided by the Hon. High courts
and Appellate Authorities of respective states. | have provided synopsis of
the cases, but it is humbly suggested to read complete judgment before
making any opinion.

Que. 1: Whether classification, valuation & quantity issuescan
be challenged u/s 129 of the GST Act ?

Ans.: According to the provisionsunder GST for levy of penalty, the
valuation and classification can bedealt by jurisdictiona adjudicating
officer and not by the officer appointed u/s68 to intercept and inspect
goodsand documentswith regardto violationin E-way bill provisions.
Thefollowing caselawsarerelied for the subject mentioned above.

Classification, valuation, quantity of goodsin transit.

Classification and under valuation can not be decided by detaining
officer.
[1] AsharafAli K.H. Vs Asst. Sate Tax Officer & Others(2021) 66
TLD 73 (Ker)

Violation of provisionsof Sec. 129 of GST Act - thegoodsand the
vehiclearedetained on account of alleged mis-classification of goods- the
KeralaHigh Court held that the mis-classification of goods can not warrant
detention of goods u/s 129 of GST Act. If the department feelsthat there
ismis-classification of goods, then it isfor them to forward acopy of the
report to the assessing officer of petitioner, who can consider thesaid report
at thetime of finalising assessment of petitioner. But, detention of goodsis
not justified for the said reason.

Final Outcome- Petition all owed.
Relevant Provision -Sec. 129 of GST Act, 2017.



www.dineshgangrade.com

2021) Practical Issues and Approach Towards E-Way Bill 51

[2] Sameer Mat Industries Vs. Sate of Kerala (2021) 66 TLD 74
(Ker)

The court held that issue of mis-classification and under - valuation has
to begoneinto by the respective assessing officersand not by the detaining
officer. In such circumstances, the court was not inclined to permit further
detention of goods, and ordered for release of the same on execution of a
simplebond. The detaining officer shall inform assessing officer whowould
be entitled to take appropriate proceedings at thetime of asst. The ng
officer of the petitionerswould also beintimated about this.

u
For valuation/HSN Section 129 can not be applied.
[3] Alfa Group Vs. STO (2021) 66 TLD 75 (Ker)

Thechallengeinthispetitionisto order of detention by whichthegoods
bel onging to petitioner were detained on the ground that the val ue quoted
intheinvoicewaslow as compared to MRP of the goods. Thereisfurther
averment that HSN Code of the goods were mentioned wrongly. It is
submitted by the counsel for the petitioner that the detention of goods u/s
129 or 130 is not justified on these grounds.

On consideration of facts and circumstances of the case, the Kerala
High court found that the none of these reasonsjustify detention of goods.
Thereisno provision under GST Act which mandated that the goods
shall not be sold below MRP. Further, there is nothing in the detention
order which shows that the due to wrong HSN Code of the goods there
was any difference in rate of Tax. The scheme of GST Act issuch asto
facilitate free movement of goods, after self assessment by the assessee.
Thereforetherespondent can not resort to an arbitrary and statutorily
unwarranted detention of goods. Such action on the part of the
department’s officers can erode public confidence in the system of tax
administration in our country and, as a consequence, the country’s
economy itself. Under such circumstances, the High court quashed im-
pugned detention order and directed the respondentsto forthwith release
goods belonging to petitioner on the petitioner producing copy of this

judgmert.
d
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Under valuation can not be reason to detain vehicle with goods.

[4] KPSugandh Ltd.Vs. Sateof Chhattisgarh & Others(2020) 64
TLD 411 (CG)

In spiteof incharge of the vehicle producing necessary invoice and E-
way bill for the goods being transported, the respondent authorities seized
thevehicleand goodson the ground of Under val uation of goods compared
totheir MRP. Though the detailsin theinvoice aswell asinthe E-way hill
matched the productsfound in the vehicle at the time of inspection except
valuation of the goods. The CG High court held that Under valuation
of goods in the invoice can not be the ground of detention of goods
and vehicle u/s 129 of GST Act. Though the state authorities can initiate
appropriate proceedings against the manufacturer sellshisproductstoits
customers or dealer at a price lower than MRP, it can not be ground for
detention and seizure of the goods and the vehicle u/s 129 of GST Act.

[5] Asianet Digital Network P. Ltd. Vs. ASTO (2021) 66 TLD 76
(Ker)

Thevaluemismatchindelivery chalansand E-way hill. The petitioner
issued two DC onewas carrying value for 200 set top boxes and another
having 600 set top with NIL value. The petitioner hasdisclosed full value
of 800 set top boxes in E-way hill.

TheKeralaHC held that the Department insisting for payment of tax
and penalty for all set top boxes can not be sustained. The petitioner has
correctly shown quantity and value of 200 boxesand value of only 600 Set
top boxesis not shown correctly in another delivery challan. Therefore
subject to further adjudication of issuebefore STO, the petitioner can provide
Bank Guarantee and personal bond u/s 129(1)(a) for only 600 boxes.

Q
For quantity/non payment of tax can not be detained.

[6] Insha Trading Company Vs. State of Gujarat & Others (2021)
66 TLD 77 (Guj)

Violation of provisions of Sec. 129 of GST Act - the petitioner
supplied brasselectrical partsfrom Jamnagar (Guj) to Delhi. Thedriver of
thevehiclewasduly carryinginvoice, E-way Bill andlorry receipt. Thevehicle
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isintercepted by third respondent on 14-1-2019. Thedriver produced the
documentsrel ating to goods. However, the vehicleisdetai ned on the ground
that genuineness of goods (its quantity, etc.) and the documents produced
requiresfurther verification. Thethird respondent issued an order dt. 14-1-
2019 in MOV-01 recording the statement of driver, and an order in MOV-
02 for physical verification of vehicle, goodsand the documents, and onthe
same date by order passed u/s 129(1) of GST Act, the vehicle and goods
aredetained for verification, onthe ground that on perusal of detailsin bilty,
the goods prima facie are disproportionate. Then, by order dt. 29-1-2019,
passed in MOV-09, the petitioner is called upon to pay tax and penalty as
computed therein. Thereafter, a notice in MOV-10 is issued, and by
impugned order dt. 8-4-2019 passed u/s 130 the goods and conveyance
are ordered to be confiscated.

The Gujarat High Court observed that the reasonsfor issuing notice
ws130for confiscation of goodsand vehiclearethat upon preliminary online
verification of dealer, 42 E-way Billshave been generated by himin Dec.,
18, wherein I GST of Rs. 3,64,30,800/- has been shown, and it appears
that dealershave not paid the same, or the purchases are not genuine.
The High Court held that if that be so, then nothing prevents the
respondents from taking appropriate action against petitioner under
relevant provisions of GST Act. However, when the vehiclein question
was carrying the goods which were duly accompanied by proper
documents, and when no discrepancy is found in connection there-
with, then there is no reason for third respondent to confiscate the
goods and vehicle. Theimpugned order of confiscation passed u/s 130
can not be sustained.

Final Outcome- Petition all owed.
a

Que. 2: What if Part B isnot filled and goods contained in the
vehiclearegoodssent for quality approval on Delivery challan?

Ans.: Sincegoodscarried inthe vehicleare not taxable supply (has
no tax impact), should not be detained.




www.dineshgangrade.com

54 Tax Law Decisions (Vol. 66

Goods moved for quality appraisal. (not for sale)

[7] AgelndustriesP.Ltd.Vs. Asst. Sate Tax Officer (2021) 66 TLD
78 (Ker)

The court held that, there is no taxable supply when goods are
transported on delivery challan so long as the authenticity of the
delivery challan is not doubted, and therefore, such goods can not
be detained merely for infraction of rule 138(2).

u
Goods moved for repair (not for sale)

[8] NevaPlantation (P.) Ltd.Vs. ACSTE, February 12, 2020 (2020)
65 TLD 154 (AA-GST-HP) Appellate Authority - GST, Himachal
Pradesh

GST : Where assessee, engaged in supplying of tax free goods, sent
machine used for production of said products for repair without issuing
proper e-way bill and, thus, adjudicating authority directed assessee to
deposit payment of tax and penalty, in view of facts that machine was
not sent for sale but only for repair, instant appeal was to be accepted
and adjudicating authority to be directed to refund amount of penalty.

Que. 3: Whether Part Bisrequired tobefilled from consignor’s
place to the place of Transporter ?

Ans.: No, itisnot required within samedistrict having distance up to
50Km.. Butif districtischanged, it issuggested tofill Part B. (you
can fill the number of vehicle in which goods are approaching to
transporter).

Notification No. 12/2018 CGST dt. 7-3-2018

Part B isnot required to befilled from consignor’splacetotransport-
ers place within 50 kms.

[9] VSL Alloys (India) P. Ltd. Vs. Sate of UP & Others (2018) 60
TLD 124 (All)

TheHigh court held that, according to notification 12/2018 dated 7-
3-2018 (amended rule 138 of CGST Act), when goods are moving from
consignor’s place to the transporters place within 50 Kms. Part B is
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not required to be filled. Penalty was quashed and truck with goods
released.

Itisalso held that - asall documentswere accompanied the goods and
detailswere mentioned, then merely non - mentioning of vehicleNo. in Part
B can not be the ground for seizure of goods.

Sameheldinfollowing cases:-

[10] RivigoServicesLtd.Vs. Sateof UP(2018) 60 TLD 190 (All)
Theabovejudgment followed in thefollowing case

[11] S.B.G.C. Logistics Vs. Sate of UP (2018) 60 TLD 187 (All)

Que. 4: Can E-way be produced or rectified beforedetention of
vehicle and goods ?

Ans. : Yes, it can be done. Because there is a difference in
“Interception” and“ Detention” . The proper officer intercept vehicle
finds amistake or violation of provision in E-way bill and having
satisfied with theviolation used to Detain vehicle (Takesapossession
of vehicleand goods). Therefore, if supplier can provide E-way bill
or update Part B before order of detention, penalty can not belevied
in accordance with the cases cited here under;

E-way bill produced prior to the seizure/ detention penalty can not
be invoked

[12] Bhumika Enterprises Vs. Sate of UP (2018) 60 TLD 129
(All)

Itisspecifically mentioned inthe order that, if E-way bill isgenerated
before detention or sei zure, the seizure can not be conducted. In other words
if seizure can not be donein such circumstancesthen Tax penalty also can
not be proposed or imposed. Further in;

[13]  Ashok Enterprises Vs. Sate of UP and 3 Others Order
Dated 9-5-2018

E-way bill generated much before detention or seizure of goods. Tax
& penalty was quashed by the Hon. High Court.
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[14] Modern TradersVs. Sateof UP 2018 -TIOL-48-HC-ALL-
GST

The High court held that - as E-way bill was produced on the same
day of interception of goods along with documentsindicating payment of
IGST but before seizure order is passed, no jurisdiction for passing
orders of seizure of goods/ vehicle and tax demand / penalty - order
quashed, respondent directed to immediately release goods and
vehicle.

[15] Ram Charitra Ram Harihar Prasad Vs. Sate of Bihar
August 6, 2019 (2021) 66 TLD 79 (Patna)

GST : Where Competent Authority having found that E-way Bill had
expired, initiated proceedings for detention of goods and vehicle, since
assessee had generated afresh E-way Bill before order of detention was
passed under section 129 and Competent Authority had recorded in
proceedings that E-way Bill had been generated, proceedings ought to
have been brought to a close.

[16] OmDutt Vs ACSTE-Cum-Proper Officer February 14, 2020
(2021) 66 TLD 80 (AA-GST-HP) AppelateAuthority - GST, Himachal
Pradesh

GST : Wherein course of transportation, dueto break down of goods
carrying vehicle, goodswere transshipped to another vehicle, however, E-
way bill of consignment which was produced before proper officer at time
of checking pertained to previousvehicleand, therefore, an order was passed
under section 129(3) levying penalty equal to one hundred per cent of tax
payableon goods, in view of fact that assessee had subsequently updated E-
way bill and number of second vehicle was updated in part-B of E-
way bill and, moreover, there was no evidence on record to prove that
assessee changed vehicle to evade tax, impugned order was to be set
aside and, assessee was to be directed to pay a penalty of Rs. Ten
Thousand only for procedure lapse committed by it.

Q
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Part B filled prior to detention order in MOV 06:
[17] 2020-VIL-26-GSTAA
BeforeAddl. Commissioner of State Tax (Appeals)-Cum-Appel late
Authority, Haryana, Panchkula
Appeal No. GSTA/0046/2018-2019
Date: 21-11-2019
M/s. The Nalagarh Truck Operators Union
Vs.
AETO (Enf.), Panchkula
For the Appellant : Sh. Chetan Jain, Advocate
For the State : Sh. Ajay Saini Excise & Taxation Officer,
Sh. Poonam, Respondent ETO
ORDER

GST - Interception, Detention, E-way bill —appeal against impo-
sition of penalty on the ground that the goods in question were being
transported without filling up the part-B of the E-way Bill — issue of
order of detentionin FORM GST MOV-06—HELD - the Proper Officer
has not followed the procedure laid down by the Government vide
circular no. 41/15/2018-GST dated 13-4-2018 asthe Proper Officer not
issued detention memo in FORM MOV-06 when the conveyance was
intercepted - the appellant has generated the Part-B of E-way bill prior
to issuance of detention memo i.e. MOV-06 - once E-way bill was
generated after interception of the goods, but before seizure order is
passed, then the goods cannot be seized and penalty cannot be levied
- The documents produced at the time of checking of the goodsunder dispute
do not indicate that any attempt was made to evade tax, hence, no
mala fides intention are proved or established - the impugned order
imposing tax and penalty under Section 129(3) of the CGST Act is
set aside - penalty of Rs.5000/- is imposed under section 125 of the

CGST Act for not mentioning the proper details in the E-way Bill
- The impugned order is set aside and appeal is accepted.
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That Relianceis place ontherecent Judgment of M/sModern Traders
Vs. State of UP and ors, Writ Tax No.763 of 2018, Order dated 9-5-
2018 - 2018-VIL-623-ALH (Annexed herewith an AnnexureA-6) wherein
the Hon' ble Allahabad High Court following its own order in the case of
Axpress Logistics India Pvt. Ltd. Vs. Union of India and 3 others
reportedin 2018-VIL-593-ALH, held that once E-way bill was generated
after interception of the goods, but before seizure order is passed, then the
goods cannot be seized i.e. Once the E-way hill is produced and other
documents clearly indicates that the goods are belongs to the
registered dealer and the IGST has been charged there remains no
justification in detaining and seizing the goods and asking the
penalty.

d
Part B updated

[18]  Integrated Constructive SolutionsVs. ACST & E-cum-Proper
Officer (2021) 66 TLD 81 (GST Appellate Authority, Himachal
Pradesh)

E-way Bill —Shifting to Goodsby other vehicledueto breakdown
penalty despite vehicle Number not updating is unsustainable.

It appearsthat thereisno dispute regarding quantity of goodsand further
all concerns documents were placed before the proper officer. It isafact
that the E-way Bill for the material in question was generated at 05:52 pm
on 1-11-2018 and further updated on 5-11-2018 at 06:38 pmin which all
relevant detail were entered. Dueto break down of material carrying vehicle
the material were transshipped to another vehicle. The E-waybill of the
consignment which was produced before the proper officer pertainsto the
previousvehicle. Theonly mistakethe E-way Bill part-B wasthat the number
of the vehicleinwhich the materia wastransshipped had not been entered
at the time of inspection of the vehicle. The appellant updated the E-way
Bill and the number of the second vehiclewas updated in the part-B of the
E-way Bill at 11:52 am dated 6-11-2018. Despite the updation of the part-
B of EWB thelearned Respondent detai ned the vehicle and imposed tax/
penalty to the tune of Rs. 16,28,23,728. The appellant has declared the
consignment on 1-11-2018 at 05:52 p.m. and further updated on 5-11-2018
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at 06:38 pm. which makesit clear that there was no intention to evadetax.
Thelearned Respondent also failed to prove that the appellant changed the
vehicleto evadetax. In my opinion the proper officer hasacted in hasteand
levied tax/penalty without giving proper opportunity of being heard as
mentioned in section 129(4) reads asunder - “No tax, interest or penalty
shall be determined under sub-section (3) without giving the person
concerned on opportunity of being heard.” The learned respondent
has imposed penalty in a mechanical manner and has ignored the
corrected and updated E-way Bill as produced by the appellant within
two hours of the detaining of the vehicle. Therefore, the tax/penalty
under section 129(3) of the CGST/HPGST Act, 2017 imposed is
unsustainable.

Note : Thejudgment speaks about downloading of E-way bill prior to the
detention, in other word if some mistake happensin Part B of E-way bill
whichisalready downloaded prior to the detention but if corrected before
theseizure/ detention should a so be entertained and no penalty in such case
be proposed or imposed.

Que. 5 : Whether penalty can be imposed for mismatch in
distance?

Ans.: No, it can not be, in accordance with thefollowing judgments
mentioned here under, it has been treated astypographical error and
more over penalty cannot belevied inthelight of circular 64 issued
on 14-9-2018.

Distance Mismatch

[19] Sabitha Riyaz Vs. Union of India Dated 31-10-2018 (2021)
66 TLD 82 (Ker)

The circular mentioned here above has been considered by the Hon.
High Court of Kerala in the case of Sabitha Riyaz Vs. Union of India
(2021) 66 TLD 82 (Ker) 31-10-2018, the court have specifically considered
themistakein registering distancein Kmsand also have admitted that, itis
typographical error and further directed concerned officer to consider
Circular No. 64/38/2018-GST dated 14-9-2018 issued by GST Commis-
sioner and have decided to rel ease goods without tax and penalty.



www.dineshgangrade.com

60 Tax Law Decisions (Vol. 66

Followed in following judgments:
[20] Daily Express Vs. Asst. STO (2021) 66 TLD 83(1) (Ker)

Held that sincetheissueinvolved ininstant case was squarely covered
infavour of petitioner by ajudgement of KeralaHigh Court renderedin case
of Sabitha Riyaz Vs. Union of India (2021) 66 TLD 82 (Ker) Where
inthe competent Authority was directed to consider assessee’srequest for
release of detained goodsintermsof Circular No. 64/38/2018-GST dated
14-9-2018, writ petition to be disposed by applying ratio of said Judgment.

[21]  Godre Consumer ProductsLtd. Dist. Solan (HP) Vs.ACST
& E-cum proper officer, CircleBaddi-I1 (2021) 66 TLD 85 (AA-GST-
HP) Appellate Authority - GST, Himachal Pradesh

GST : Wheredueto atypographic error while generating E-way hill,
petitioner mentioned approx distance between Puducherry to Himachal
Pradesh as 20 Kilometersinstead of 2000 Kilometers, asaresult of which,
avalidity of one day had been calculated by E-way hill portal instead of
twenty daysand on expiry of E-way bill onvery next day and interception
of consignment before reaching destination, no violation of Rule 138
could be alleged to levy penalty.

d
Distance mismatch/E-way bill expired due to less distance shown

[22]  Godre Consumer ProductsLtd. Dist. Solan (HP) Vs.ACST
& E-cum proper officer, CircleBaddi-I1 (2021) 66 TLD 85 (AA-GST-
HP) Appellate Authority - GST, Himachal Pradesh

The petitioner by mistake has entered distance 20 Kminstead of 2000
Km. the E-way bill got expired in one day, it is a typographical error.
The court has appreciated the mistake and by following circular 64 dated
14/9/2018, relief has been granted and further penalty u/s 125 Rs. 500/-
+ 500/- = 1000/- has been imposed according to directions of circular
dated 14-9-2018.

The court has followed case of Sabitha Riyaz Vs. Union of India
(2021) 66 TLD 82 (Ker) in the case.

Q
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Que. 6: Can difference in destination or wrong destination be
penalized?

Ans.: The High court in this case has decided, that thisa*Human
error” which can be seen with naked eyes, can not be detained or
penalty can not be imposed.

Human error which can be seen with naked eye :

[23] RaiPreximindiaP.Ltd.Vs Sateof Kerala& Others(2021)
66 TLD 86 (Ker)

Thehigh court in this case directsto see errors which can be seen by
naked eyes can not be penalized. The petitioner dueto mistake hasentered
wrong destination in E-way bill but al other entriesincluding value of the
goodsentered correctly. The petitioner further hasby another E-way bill has
corrected the destination but by human error value was entered short. The
court directsthat If IGST has been paid, only by taking bond goods may
bereleased, andif IGST not paid goods may bereleased on Bond and Bank
Guarantee.

u
Destination issue : opted for different route to reach destination

[24] Kannangayathu Metals Vs. Assistant State Tax Officer
November 8, 2019 (2021) 66 TLD 87(1) (Ker)

Section 129 of the Central Goods and Services Tax Act, 2017 read
with rule 138 of the Central Goods and Services Tax Rules, 2017 /
Section 129 of the Kerala State Goods and Services Tax Act, 2017 read
withrule 138 of the KeralaGoodsand Services Tax Rules, 2017 - Detention,
seizure and release of goods and conveyances in transit - Competent
Authority had detained goods of assessee under transport and also vehicle
at aplace Vazhayilaon ground that e-Way Bill in respect of consignment
showed that it was to cover a transportation from Pazhoor-Peppathi to
Vettoor road-Kaniyapuram, whereas Vazhayila was not on that route -
Assessee filed writ petition contending that there was no mandate under
section 129 for detaining goods that were covered by a valid E-
Way Bill merely because driver of vehicle took an alternate route to
reach same destination - Whether there could be a mechanical
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detention of a consignment solely because driver of vehicle had opted
for a different route other than what was normally taken by other
transporters of goods covered by similar eWay Bills- Held, no -
Whether since in instant case there was no attempt at transportation
contrary to e-Way Bill, Competent Authority was to be directed to
forthwith release goods and conveyance to assessee - Held, yes [Para
3] [In favour of assesseg]

Q

Presumption and assumption is/arenot allowed in law and mor eover
wrong destination also does not fall under penalty u/s 129:

[25] Commercial Steel Company Vs.ACTO (2021) 66 TLD 87(2)
(Tel)

The consignment was going from Vidyanagar (Kar) with all requisite
documentsto Balanagar (Near Hyderabad) through vehicleNo. KA 35C
0141. Thevehicleisdetained at Jeedimatlaalleging “Wrong destination”
and directing payment of 18% tax and penalty equal to tax to totaling Rs.
416447/- by estimating value at Rs. 1114579/- asagainst actua value of Rs.
352920/-. The amount of tax and penalty paid by the petitioner, because
on the said date there was amarriage ceremony in hisfamily. Thereafter,
petition isfiled against the action of the respondents.

The TeleganaHC held that admittedly the reason for such detention
“Wrong destination”, but under GST Act, there is no such ground to
detain vehicle. Itisstated that Tax and penalty were levied becauseit was
presumed that therewas possibility of loca salesat Jeedimatla. TheHC held
that a mere possibility can not clothe the 1st respondent to take
impugned action. There is no material placed on record by 1st
respondent to show that any attempt was made by petitioner to sell
the goods in local Market. Thus the impugned action of respondent is
collecting amount of Rs. 416447/- from petitioner towardstax and penalty
under threat of detention of vehiclefor an absurd reason (wrong destina-
tion), when the vehicle in question carried all the proper documents
evidencing that it wasan inter state salestransaction, isclearly arbitrary and
violative of article 14, 265 and 300A of the constitution.
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The 1st respondent is directed to refund the amount deposited
by petitioner with interest @ 6% p.a. from 13-12-19 till the date of
payment within three weeks.

Q

Mismatch in Destination Addressisnot a SeriousMistake (Technical
Error)

[26] M.R.Traders, Kottayam Vs. Asst. Sate Tax Officer (INT),
SGST Deptt. & Others (2021) 66 TLD 88

Shri Alexander Thomas, JW.P. (C) No. : 2713 of 2020
31st January, 2020

Violation of provisions of Sec. 129 of GST Act - the petitioner is
engaged in business of Timber and Timber productsand ishaving office at
Erattupetta (Kottayam) and branch at Kizhissery (Maappuram). The
petitioner purchased Timber Logsfrom Karnataka. In E-way bill, address
wasof Kottayam office, while goodswere being unloaded at Kizhissery. On
that ground 1st respondent issued Notice u/s 129(3) of GST Act for seizure
of consignment and for imposing extratax and penalty for release of goods
and vehicle. The petitioner submitted that they had recently started Kizhissery
branch and the goods were meant for said branch only. But, details of new
branch wasshown as* processing’ in GST site. However, whilegenerating
E-way hill petitioner was under assumption that Kizhissery addresswould
automatically appear on E-way hill, but the system picked-up address of
Erattupetta office, because address of new branch at Kizhissery was not
updated in GST site.

Considering the submissions of the parties, the Kerala High Court
directed to rel ease the vehi cle and the goods on furnishing of bank guarantee
for theamount shown in notice. Thereafter, 1st respondent will take up the
matter for finalization of adjudication proceedings, and shall take into
consideration thevital contention urged by petitioner that the so called error
in E-way bill, etc. isonly aclerical mistakeand isnot aseriousmistake
which should justify detention and penalty proceedings.

Final Outcome- Writ petitions stand disposed of .
Relevant Provision -Section 129 of GST Act, 2017.
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Que. 7: Whether oficer issupposeto see”Intend to evadetax”
whileimposing penalty ?

Ans.: Yes, it must be seen. Thefollowing High court judgments are
endorsing thetheory of “Intend to evadetax”. Although it has been
debated in the beginning that section doesnot contain such, but in my
fair opinion“Intendto evadetax” isthebasicingredient tolevy pendty,
without proving such penalty can not beimposed or recovered. The
following judgments are an example that, High courts has taken
cognizanceof “ Intention to evadetax” . Hencefollowing ordersshould
be used to quash penalty, if all other requisite documents and E-way
billsare accompanied with vehicle/Goods.

Intend to evade tax under GST :
[27]  Satyendra Goods Transport (2018) 61 TLD 30 (All)

Inthiscase, theHon. High court held that “the assertion that IGST had
already paid, hasalso not been denied by the opposite parties nor that both
the consignor and consignee areregistered dealers. Moreover, therequisite
detail s have been mentioned ininvoice etc., the samewould be verified at
the point of destination. The Hon High court had held that there wasno
intention toevadetax”. Accordingly, the Hon High court quashed the order
of levying penalty.

[28] Ramdev Trading Co. (2021) 66 TLD 89 (All)

TheHon. Allahabad High Court intheinstant case observed that at the
stage of selzure detaining authority hasnot formed any opinion astointention
toevadetax. Theonly allegation madeinthesazureorder isnon availability
of declaration and mis-description of goods. Thereisno allegation asto
intention to evade tax. While in the penalty order, it is recorded that the
petetioner had intention to evade tax. Under these circumstances, TheHon,
High court had held that the observation madein the penalty order isonly
an afterthought, The same cannot berelied upon to justify theimposition of

penalty.
[29] R.K.Motors (2019) 63 TLD 22 (Mad)

In this case, the Hon. Madras High court had held that “it is also not
in dispute that the goods are covered by appropriate documents. The tax
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payablewas paid by supplier. Evenif by mistake awrong instruction had
been given to thedriver of thevehicle, still it would not really matter. The
only question that the respondent ought to have posed whether thereis
any attempt to evasion.

Under these circumstances, The Hon. High court has held that when
thewrit petitioner isregistered dea er, when the tax in respect of the goods
have already been remitted and when transportation of goodsisduly covered
by proper documentation, then respondent ought to have take sympathetic
view of thelapscommitted by thedriver of thevehicle. Thedetention order
and thepenalty or der suffer from vice of grossunreasonablenessand
dis-opportunity. When power id conferred on astatutory authority, it
should beexer cised on wheelers. They cannot be sold without proper
registration. Therefore, the writ petitioner could not have evaded his
statutory obligationsinany manner.” Under these circumstances, The Hon.
High court allowed petition and quashed the penalty order.

a
Break down of vehicle and intend to evade tax :

[30] Om Dutt Vs. ACSTE-cum-proper officer February 14,
2020 (2021) 66 TLD 80 (AA-GST-HP) Appellate Authority - GST,
Himachal Pradesh

GST : Wherein course of transportation, dueto break down of goods
carrying vehicle, goodswere transshipped to another vehicle, however, E-
way bill of consignment which was produced before proper officer at time
of checking pertained to previousvehicleand, therefore, an order was passed
under section 129(3) levying penalty equal to one hundred per cent of tax
payable on goods, inview of fact that assessee had subsequently updated E-
way bill and number of second vehicle was updated in part-B of E-
way bill and, moreover, there was no evidence on record to prove that
assessee changed vehicle to evade tax, impugned order was to be set
aside and, assessee was to be directed to pay a penalty of Rs. Ten
Thousand only for procedure lapse committed by it.

Q
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E-way bill expired / intend to evade tax is must:

[31] Bhushan Power & Steel Ltd. Vs.ACST & E (proper officer)
circlemall road February 11, 2020 (2021) 66 TLD 90 (AA-GST-HP)
AppellateAuthority - GST, Himachal Pradesh

GST : WhereAssistant Commissioner rai sed additional amount of tax
and imposed penalty on ground that e-way bill issued to assessee for
movement of goods had expired, in view of fact that Rule 138(10) mentions
that validity of e-way bill may be extended within 8 hoursfromtime of its
expiry, but, ininstant case vehiclewas practically apprehended in admost 08
to 09 hoursof expiry of e-way hill, primafacieit appeared that assessee had
not been given reasonable opportunity to update Part-A of e-way bill and,
moreover, it also apparent that Part-B of e-way bill was duly filled
which put to rest any doubt about intention of assessee to evade tax,
impugned order passed by authority below was to be set aside.

Que. 8: If the tax has been paid at the time of Import, goods
not accompanied by E-way bill. Isit violation of provision for
the purpose to levy penalty ?

Ans.: Asdecided by theHon. HC of Gujarat, if tax hasbeen remitted
at thetime of Import, then not having E-way bill isnot aviolation of
provision to apply penalty under GST.

Tax has been paid at the time of import :

[32] Synergy Fertichem (P.) Ltd. Vs. Sate of Gujarat February
19, 2020 (2021) 66 TLD 91 (Guj)

GST : Where Competent Authority detained goods of assesseeintransit and
vehicle on ground that goods were not accompanied by E-way Bill, said
authority wasto be directed to rel ease goods forthwith astax had already
been paid on goods at time of import.

Que. 9: whether confiscation can be donewithout establishing
evasion or considering objections placed on record?

Ans.: Therespondent must consider / incorporate objectionsraised
in the submission and after due verification and establishment of
Evasion can proceed for confiscation. Simply on presumptionsand
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ignoring procedure such confiscation may be quashed.

Genuineness of the Documents & lllegal Confiscation U/s 130

[33] Shree Enterprises Vs. CTO, Shivmogga (2021) 66 TLD
92(1) (Kar)

Therespondent intercepted vehicle carrying 230 bags of Arecanut sold
to petitioner, by charging GST, despite submission of invoiceand E-way hill,
the respondent suspected genuineness of the said documents, and after
issuing penalty notice passed a confiscation order without considering
objection filed by the petitioner and without passing any penalty order.

TheKarnatakaHigh court held inthat, it isnot in disputethat objections
werefiled by the petitioner to the noticeissued to him U/S 129(1)(b) of GST
Act. Thereforeit isincumbent upon the respondent to consider the said
objectionsand pass a speaking order, but the respondent proceeded to pass
order of confiscation of goodsand vehicle. Itisnot merewrong mention
of provisions of law in passing the impugned order by the prescribed
procedureisdisturbed. without providing any opportunity, to directly pass
confiscation order can not be construed asany mistake, defect or omission
withinthe ambit of section 160 of GST Act. It isfundamental flow which
goesto theroot of thematter and the said lacunacan not be cured by referring
to sec. 160.

Considering the totality of the circumstances of the case, the
high court quashed the impugned order of confiscation and restored
the notice issued by respondent u/s 129(1)(b). The respondent shall
consider the objectiond reply filed by the petitioner and pass appropriate
order in accordance with thelaw after quantifying thetax and penalty. The
goods and the vehicle shall be released to petitioner on payment of said
pendty.

Q
Lack of jurisdiction for confiscation :
[34] C. Mohmed Tahir Vs. DC (ST) (2020) 36 GSTJ 123 (Tel)

Therespondent issued notice of confiscation u/s68(3) of theAct. The
court found nojurisdiction toissue such notice onthe basis of classification
of goods. The court directed questioned whether matter falls under
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sec. 129 or 130? Whether circular No. 41 issued on 13-4-2018 is
applicable ? Whether tax and penalty can be imposed besides
confiscation ? Should be examined at the first instance by the
respondent.

In view of above, High court considered it appropriate to permit the
petitioner to file reply to the notice within one week, and direct the first
respondent to pass order thereupon at the earliest.

Que. 10 : Can Bank Guarantee can be encashed before
prescribed time of appeal or date of adjudication ?

Ans.: Noit can not be, the provision permitsaggrieved persontoraise
hisobjectionsthrough apped thereforein smplelogic according tothe
following judgment by the HC it can not be.

Bank guarantee can not be encashed before appeal period of 3
months.

[35] Naushad Allakkat (Prop. of M/s. High Line Traders,
Malappuram) Vs. STO WC, Manjeri (2021) 66 TLD 92(2) (Ker)

The sei zed goods got rel eased by the petitioner on submission of Bank
Guarantee. However, the petitioner apprehendsthat before an appeal filed
against theimpugned order of pendty within prescribed time of threemonths,
therespondent may invoke Bank Guarantee. Thereforethis petition hasbeen
filed.

TheKeraaHigh court held that, intermsof sec. 107 of GST Act., read
withitsrule 108 for filing of appeal the petitioner hasthree monthstime.
Therefore, it would be inequitable for the respondent to invoke bank
guarantee before the limitation period of three months prescribed for filing
of appeal. The High court directed that respondent will not invoke
bank guarantee till the limitation period of filing appeal expires.

Q

Not to encash bank guar anteefrom detention tofinal adjudication (14
days).
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[36] VE Commercial VehclesLtd. Vs. Union of India (2021) 66
TLD 118 (Ker)

Direction to the department to not to encash bank Guarantee
furnished by appellant, if ultimately adjudication goes against them
and if penalty isimposed in such proceedings, until the expiry of 14
days from the date of service of order on such adjudication.

Appellant sought for aninterim relief inwrit petition to direct respon-
dents not to encash Bank Guarantee furnished by petitioner at the time of
release of the intercepted goods. The writ petition was preferred against
order of Single Judge which was passed by observing that, appellant can
work out their remedies under |aw against any order which may be passed
and will beentitled to obtain ordersfrom the appropriateforum. Thelearned
Judgefurther observed that, putting any restrainment on encashment of bank
Guarantee may resultin deviating the conditionsunder which thereleasewas
already ordered.

Held: It wasnoticed by Hon' ble Court that writ petition wasfiled at
a stage after release of the goods on the appellant furnishing the bank
Guarantee with respect to the security deposit demanded. As observed by
learned Single Judge, rel ease of goods was effected on the basis of bank
Guaranteefurnished, in compliance with the requirement under Section 129
of the CGST Act. Theinterimrelief sought for inthewrit petitionistorestrain
encashment of the Bank Guarantee. If itisgranted, it will amount to an order
inanticipation that adjudicationwill culminateinimposition of pendty. If such
an anticipatory restrainment isput on the respondents, asobserved by learned
Single Judge, that will bein amanner defeating theinterest of respondents
who ordered rel ease of goods by securing probable amount which may be
dueafter adjudication, in accordance with the provisionscontained in Section
129 of theAct. Therefore, Court did not find not find any illegality, error
or impropriety in thejudgment of thelearned Single Judge. Hon' ble Court
directed that interest of justice on equitable basis can be achieved by issuing
a direction to respondents not to encash bank Guarantee furnished by
appellant, if ultimately adjudication goes against them and if penalty is
imposed in such proceedings, until the expiry of 14 daysfrom the date of
service of order on such adjudication.
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Que. 11 : Is it necessary for the officer to mention specific
deficiency inthenotice ? Whether procedurefor issuing notice
isrequired to be followed strictly ?

Ans.: Yes, it is. Because without having established and specific
deficiency penalty u/s 129 cannot beimposed. Thefollowing HC case
isquiterelevant and clear about the subject matter.

Mistakein vehicle No./specific contravention wasnot disclosed in the
notice. (Procedureisnot followed)

[37] G. Murugan Vs. Govt. of India (2021) 66 TLD 93 (Mad)

The vehicle was intercepted by officer of Commercial Dept., who
recorded a statement of thedriver inform MOV 01 in col 10thereof, itis
admitted by thedriver that thereisamistakein vehicle number. Thereafter
Form MOV 02 wasissued ordering physical verification / inspection of the
conveyance, goods and documents. The order issued in MOV 06 revealed
that none of therelevant fields have been ticked and amost all fieldshave
been |eft blank. It wasthusentirely unclear asto what statutory provisions
or ruleswas contravened by the petitioner, The Govt counsel also enable
to enlighten the court about the contraventions.

The Madras High court held that detention of the conveyance and
goodsisextreme step which seriously prejudice an assessee. Therefore
it is incumbent upon the statutory authority to mention the contra-
vention in the field provided in the impugned order for such purpose.
This has not been done. Though sec 107 of GST Act providesfor appeal
or revision that may befiled by any person aggrieved by any decision order
passed by an adjudicating officer, but, the court was not inclined, in the
circumstances of the present case to relegate the petitioner to statutory
remedy of appeal. Thusthe order of detention isquashed, and the vehicle
is ordered to released forthwith on receipt of a copy of this order.

Que. 12 : Whether on the basis of assumption and not having
established reason, can vehicle and goods can be detained on
Bill to Ship to Model ?
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Ans.: No, notice can not be issued and further penalty can not be
imposed based on assumption or presumption. The consignor has
rebut the obj ectionsraised in the notice further respondent could not
establish his presumption of evasion of tax. Such penalty can not be
ugtained.

Inanother case HC hasdirected to follow principleof Natura Justice
and not to apply presumption in penalty proceedings.

Bill to ship to transactions::

[38] M/s. Polycab IndiaLtd. Vs State of Kerala (2021) 66 TLD
94 (K er)

Sale was from vendor in Gujrat to purchaser in Uttarakhand, and
delivery wasto be effected in Trivendrum (Ker). The E-way bhill clearly
covered thetransaction from Guj to Trivendrum, and theinvoicewason Bill
to Ship to model. Nevertheless, the goods were detained on the ground
that therewasaposs bility of evasion of payment of IGST inKer. and further
that the consignee of the goods in Ker. was indicated as an unregistered
dealer at thetime of detention of the goods. It isthe submission of counsel
for the petitioner that the reasons shown in the notice and detention order
can not justify detention of goodsu/s 129 of GST Act, asthe said reasons
are wholly extraneous to the requirements of the said section. The
E-way bill clearly covered the transaction from Guj. to Trivendrum,
andtheinvoiceon “Bill to Shipto” Model. Asregard registration details
of consignee, it was stated that at the time of detention, it was assumed
that the consignee was an unregistered deal er, immediately thereafter,
the details of registration the consignee was made available to the
respondent.

TheKerdaHigh court held that, therewasno jurisdiction for detention
of thegoodsin termsof section 129. Thisismore so becausethereasons
stated in the detention order are wholly irrelevant for the purpose of
section 129. The High court directed the respondent to rel ease the goods
and vehicle and the respondent, thereafter, respondent may forward thefiles
to the adjudicating authority for adjudication u/s 130.

Q
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Que. 13 : Sometimes officers detain vehicle saying or rather
under presumption existence of dealer being questioned and
based on presumption penalty isimposed. Whether such prac-
ticeis allowed in GST ?

Ans.: No, onthe basis of assumption or presumption officer can not
declare non existence of any supplier or buyer, specialy when all the
relevant evidence are produced before the officer. It isagainst the
principle of Natural justiceto impose penalty on presumption. The
following HC hasquashed pendlty for not applying principleof Natural
justice and proceeded on presumption.

Non Existent Dealer (Presumption) : Natural Justice

[39] Bright Road L ogigticsVs. Commercial Tax Officer (Enforce-
ment-9), South Zone, Bangalore (Kar) (2021) 66 TLD 95 (Kar)

Thegoodsweretransported from Tamil Naduto New Delhi. Thedriver
of the vehicle furnished lorry receipt, E-way bill, and tax invoice. The
respondent after examining the samearrived at the conclusion that the said
goodsare not originated from Tamil Nadu, and hence ashow cause notice
isissued u/s 129(1)(b) of GST Act. On the premises that the consignor
isnon existent. The provisional reply was filed to the said show cause
notice., and further opportunity of hearing was sought. However, the
respondent passed impugned order u/s 129(1)(b), holding that the petitioner
hasno“Locusstandi” to dispute or raiseissue on behalf of the consignor
/ consignee or person incharge of the vehicle. Hencethis petition.

The KeralaHigh court held that theimpugned order can not be held
to bejustifiable. Having issued show cause notice, the respondent can not
take decision that petitioner has no Locus standi to file objection or
to put forth dispute on behalf of the consignor/ consignee or owner of the
vehicle. The impugned order is against the principles of Natural
Justice. Theimpugned order is quashed, proceedings are restored to file
of the respondent with a direction to provide reasonable opportunity of
hearing to the petitioner and decide the matter accordance with law.

Q
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Presumption and assumption isarenot allowed in law and mor eover
wrong destination also does not fall under penalty u/s 129:

[40] Commercial Seel Company Vs.ACTO (Tel) (2021) 66 TLD
87(2) (Tel)

The consignment was going from Vidyanagar (Kar) with all requisite
documentsto Balanagar (Near Hyderabad) through vehicleNo. KA 35C
0141. Thevehicleisdetained at Jeedimatlaaleging “Wrong destination” and
directing payment of 18% tax and penalty equal to tax totalling Rs. 416447/
- by estimating valueat Rs. 1114579/- asagainst actual value of Rs. 352920/
-. Theamount of tax and penalty paid by the petitioner, becauseonthesaid
datetherewasamarriage ceremony in hisfamily. Thereafter, petitionisfiled
against the action of the respondents.

The TeleganaHC held that admittedly the reason for such detention
“Wrong destination”, but under GST Act, there is no such ground to
detain vehicle. It isstated that Tax and penalty werelevied becauseit was
presumed that there was possibility of local salesat Jeedimatla. TheHC
held that a mere possibility can not clothe the 1st respondent to take
impugned action. There is no material placed on record by 1st
respondent to show that any attempt was made by petitioner to sell
the goods in local Market. Thus the impugned action of respondent is
collecting amount of Rs. 416447/- from petitioner towardstax and penalty
under threat of detention of vehiclefor an absurd reason (wrong destina-
tion), when the vehicle in question carried all the proper documents
evidencing that it wasaninter state salestransaction, isclearly arbitrary and
violative of article 14,265 and 300A of the constitution.

The 1st respondent is directed to refund the amount deposited by
petitioner withinterest @ 6% p.a. from 13-12-2019till the date of payment
within three weeks.

Que. 14 : Whether additional deficiency can be raised at the
time of penalty ?

Can notice be issued with general deficiency?

Whether Circularsissued by GST Council or CBIC befollowed
srictly?




www.dineshgangrade.com

74 Tax Law Decisions (Vol. 66

Whether mismatch of goods with REG 06 be issue to proceed
with penalty?

Ans.: Theabove question contains4 questions. The HC has covered
al 4 pointsin single order. More over it isdirective order and aso
conveyed and under stood that, no additional deficiency canberaised,
objectionraised areif general and hasno justification will not stand
for pendty. Circularsarebinding in naturefor proper officer. Itisfurther
to understand that what is covered under the scope of section 129
to proceed for penalty. HC has answered all the questionsin single
order.

(@ Objectionsraised in section 129(1) should be justified.

(b) Noadditional objectionisallowed toraiseat thetime of penalty
at court.

(¢) Circular 64 dated 14-9-2018 to be considered.
(d) Mismatch in goods mentioned in reg 06 hasno reason to detain.
[41] F.S.EnterprisesVs Sateof Gujarat (2021) 66 TLD 96 (Guj)

Thedriver of the vehicle has produced bill, E-way bill and bilty with
reference to Goods carried in vehicle. The bilty was found without
computerized number and no contact number was found on the same.
According to MOV 01 no discrepancy was found in E-way bill and
invoice as prescribed in Rule 138 A, the conveyance with goods should
have been released in accordance with theinstructionsin 2(b) of circular
64 dated 14-9-2018. The order is passed contrary to the instructions
of circular issued by CBIC.

Subsequently, the respondent came with affidavit inreply that, items
foundinthevehiclesare not matching with the goods mentioned in REG 06,
more over contention of the driver that goods are transported from Sihore
toAurangabad. The High court following thejudgement of Hon' ble Supreme
Court of India Mohinder Singh Gill Vs. Chief election Comm. AIR
1978 SC 851, It is not permissible to justify impugned order on the
ground which are not reflected in the order made u/s 129(1). Even
otherwisethe High court did not find the said additional groundsvalid for
detention of the goods and the vehicle.
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Que. 15: Whether an officer of atransit statecan detain vehicle
for any violation of the provision under GST ?

Ans.: TheHC hasclearly said that the officer from trangit state (where
goodsare not delivered) should endorsed it to destination state. The
action can not betaken by officer of transit state. More over HC found
that procedures are not followed seriously. They are dealt very
casually, issue of Evasion of tax looksto be after thought, it should
have been at the very beginning. More over misdescription of goods
isalso not ajurisdiction of penalty.

[42] Ramdev Trading Company & Another Vs. Sate of U.P. &
OthersBharati Sapru & SaumitraDayal Singh, JJ. Writ Tax No. 779
of 2017 30th October, 2017 (2021) 66 TLD 89 (All) in the high court
of Allahabad

Penalty u/s 122 of U.P. GST Act - the vehicle carrying goods from
Rajasthan to A ssam and passing through U.P. wasintercepted at Gorakhpur
(UP) and penalty is imposed for want of transit declaration and mis-
description of goods - writ petition filed against the levy of penalty —the
Allahabad High Court observed that at the stage of seizurethe detaining
authority had not applied his mind, nor formed any opinion as to
intention to evade tax. The only allegation made in the seizure order is
about non-availability of transit declaration and mis-description of goods.
Thereisno alegation asto intention to evade tax. Even in penalty notice
thereisno such allegation. While, in the penalty order, it isrecorded that
the petitioner had intention to evade tax by unloading the goodsin the State
of U.P. The petitioner was not found to have unloaded the goodsin U.P,
nor such allegation was made against petitioner at any prior stagenor hewas
called uponto furnish any reply inthisregard nor thereisany evidencein
thisregard. Theobservationin penalty order isonly an afterthought, and the
same can not be relied upon to justify levy of penalty. In absence of any
allegation about evasion of tax at the stage of detention or even at the stage
of issue of notice, it isdifficult to sustain the penalty.

Regarding mis-description of goods, in view of the established fact that
the goods (whatsoever their correct description be) had originated from
outsidethe State and were being transported outs de the State, using the State
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of U.P. asatransit State, and the goods appear to have been seized near
the exit point in State of U.P. the proper officer should have made an
endorsement to that effect and should have alowed thegoodsto passthrough
the State of U.P.

Writ Petition - writ petition filed against levy of penalty u/s 122 of U.P.
GST Act. Revenuetook preliminary objection of aternateremedy. On behalf
of petitioner it iscontended that seizure and pendty ordersarewholly without
jurisdiction and therefore, the bar of alternate remedy may not apply. Itis
a so submitted that no appel late authority hasyet been constituted under U.P.
GST Act. On behalf of Revenueit is submitted that anew Rule 109A has
been notified on 24-11-2017. TheAllahabad High Court held that when the
goods were seized on 3-11-2017 and when the penalty was imposed on
8-11-2017 the appellate authority was not notified. Therefore, the bar of
alternate remedy of appeal is not enforced in the facts of the case.

Final Outcome- Petition allowed.

Relevant Provision - U.P. GST Act, 2017.

Decision Referred/Discussed -

Murliwala Agrotech Ltd. Vs. CTT, U.P. (2005) NTN (28) 198.
S.G Express Vs. CTT, U.P. (2011) 37 VST 35 (All).

Que. 16 : Whether Circularsare binding in nature ?
To whom notice should be served ?

Should officer follow, Principle of natural justice, Mens rea,
Opportunity of being hear d, Rebuttable presumption, Bur den of
proof while concluding to impose penalty under GST ?

Ans.: Thesearevery basic proceduresto be adopted by proper officer
before concluding to levy penalty in any case. The basic thing, the
proper officersare not serving notice/ ordersto the aggrieved party,
instead, they deliver it to anybody and dischargetheir duty. The HC
inthiscase haselaborated al the necessary proceduresto be adopted.
TheHCfurther isgiving stresstofollow guiddline/ Circularsand basic
principlesset by Hon. Courtsof India. Weknow that theseare usually
ignored by the proper officer, but courts are very vigilant and
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observant, The court has directed on each issue being questioned
above. Hence forth orders of Hon. Supreme Court, HC are binding
on local Appellate officers. Therefore any order ignored by such
ingredients can not said to be good order. We therefore keeping in
mind all thelapsesin the procedure found in the order should raise
in appeal and to the subsequent courts. | may fair opinion justice
definitely will be doneto such submission.

Circulars are of binding nature of the officers.
Notice should be served to aggrieved person.

Principle of natural justice, mens rea, opportunity of being heard.
Rebuttable presumption & burden of proof to be decided by the
proper officer.

[43] Bansal Earthmovers(P.) Ltd. Vs. Assistant Commissioner of
Sate Goods and Service Tax (2021) 66 TLD 97 (Cal)

Circular No 41/15/2018 Dated 13 April 2018 and Form MOV-07 is
in consonance with Section 129 sincethey arenot complying with mandatory
provision of giving noticeto person whoisowner of goodsand uponwhom
imposition of penalty isto be made.

Facts. Vehiclehad | eft premisesof petitioner at 4.15 p.m. and waybill
was generated at 5.10 p.m. In the meantime, vehicle had been intercepted
at Phool Bari and because of lack of wayhill vehiclewasdetained by relevant
authorities. It isto be noted that statement (Form GST MOV —01) of driver
of vehiclewasrecorded at 5.00 p.m. on March 23, 2019 and vehicle was
ingpected on sameday at 5.00 p.m. (Form GST MOV —02). Subsequently,
an order of detention under Section 129(1) of the WBGST Act, 2017 read
with CGST Act, 2017 was passed on March 25, 2019 on the ground that
no e-waybill was tendered for goods that were in movement.

Contention of the Petitioner : Following werethe contention of Petitioner:
a That the goods were not detained by the proper officer.

b) The E-way bill had been generated prior to the date, that is,
March 25, 2019, when the order for detention was passed.
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c) Thefactthat the petitioner did not possessthe E-way hbill at thetime
of interception was not entirely its fault but also as a result of the
mal functioning of the server of the respondent department.

€) Asall other documentssuch astheinvoice, chalan andinsurancepolicy
werewith the goods, therewas no question of any mensreafor evading
tax- It was contended that since documents such asinvoice, challanand
insurance policy were with goods and therefore, there was no mens
reawhat so ever for evasion of tax. (Dilip N. Shroff Vs. Jt. CIT [2007]
161 Taxman 218 [Coram: S.B. Sinhaand PK. Balasubramanyan, JJ] ;
Ferring Pharmaceuticals (P.) Ltd. Vs. Asstt. CTO [2006] 147 STC
252 (Cal.) [Coram: Asok Kumar Ganguly and Maharg] Sinha, JJ.]
and Zarghamuddin Ansari (Anwar) Vs. Commercial Tax Of-
ficer [2001] 38 STA 129 (Cal.) (DB)

f)  Thepenalty that has been imposed was done so in contravention of
clause (3) and clause (4) of section 129 of the WBGST Act, 2017,
that is, proper notice of theimposition of penalty was not provided to
the petitioner- 1t was submitted that notice of hearing of the penaty to
be imposed has to be given to the petitioner and not to the driver of
the vehicle who was not the employee of the petitioner. He further
submitted that compliance of the principlesof natural justiceisinbuilt
in section 129 of theWBGST Act, 2017 and isasinequanon for any
imposition of penalty.

Observation-

Notice has to be served on the person aggrieved- Section 129(4)
specifically statesthat no tax, interest or penalty shall be determined under
Section 129(3) without giving person concerned an opportunity of being
heard.

Hon' ble Court clearly held that noticefor imposition of penalty requires
to be served upon the person on whom the penalty is to be imposed.
Furthermore, an opportunity of hearing hasto be granted. Inthe event, such
hearing is not granted, the same would definitely amount to violation of
principlesof natural justice. Audi alteram partem —no person should be
judged without afair hearing —isthe minimum necessity that isrequired to
be followed as per the above provision.
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Hon' ble Court was of the view that when respondent authorities had
intheir possession documents such asinvoice and challan that showed as
to who wasthe owner of the goods, it wasincumbent upon them to serve
acopy of the notice upon the owner of the goods. Service simplicitieson
the driver of the conveyance who was not even an employee of the owner
of the goods cannot be construed to be good service under sub-sections
(3) and (4) of section 129.

Issuanceof Circular cannot overrideprovisionsof Law- With reference
to the argument advanced by Mr. Ghosh with regard to the Circular and the
FORM GST MOV-07 wherein the service of the imposition of noticeis
required to be made upon either thedriver or the person-in-charge, Hon' ble
Court wasof theview that neither Circular nor Formisin consonancewith
Section 129. Itistritelaw that the Circular issued by the Central Board of
Indirect Tax and Customsisonly binding upon the authorities and not upon
assessee. Therefore, Circular and Form are not complying with
mandatory provision of giving notice to the person who is the owner
of the goods and upon whom the imposition of penalty is to be
made. Referred Case- A.S. Motors (P.) Ltd. Vs. Union of India[2013]
10 SCC 114.

Held: Hon'ble Court held that in present case, there was more than a
technical infringement of statutory provision asno hearing whatsoever was
granted to the petitioner. Having not been granted an opportunity of hearing,
petitioner was unable to put his case before the concerned authority.
Surprisingly, noticein FORM GST MOV-07 was served upon thedriver
but order passed in FORM GST MOV-09 was served upon the driver
and the petitioner-company. The authoritiesdid not consider it necessary
to put on notice the person upon whom the penalty wasbeing imposed. As
pointed out earlier, sub-section (3) and (4) of section 129 of the WBGST
Act, 2017 specifically requires order of penalty to be passed after
proper service and opportunity of hearing to be given upon the person
on whom such penalty is to be imposed. Ergo, the requirement under
section 129 (3) and section 129(4) has clearly not been complied with.

Since there has been a clear violation of principles of natural
justice, and therefore, the impugned order was quashed and set aside
and proper officer wasdirected to i ssue afresh notice upon petitioner, and
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thereafter, grant an opportunity of hearing and passareasoned order. It was
further made clear that as matter has been remitted to concerned officer for
areasoned decision, Hon' ble Court did not go into aspect of mensrea. The
arguments with relation to requirement of mensrea under section 129
of the WBGST Act, 2017 and the burden of proof and/ or rebuttal
of the presumption of guilt were left open to be decided by concerned
officer.

d

[44]  GST: Service of notice on truck driver or fixation of copy
of order on truck is none of the methods prescribed u/s 169 of the
CGST Act, says(2021) 66 TL D 109 (All) Allahabad High Court [read
order] December 9, 2020 12:45 pm by : Taxscan team

TheAllahabad High Court while setting aside the orders passed by the
authority held that service of notice on truck driver or fixation of copy of
the order on truck is none of the methods prescribed under section 169 of
the CGST Act. The petitioner, Ranchi Carrying Corporation stated that none
of the notices as are required to be served under Section 129 of the GST
Act have been served upon the petitioner, as such the proceedingsinitiated
and concluded against the petitioner are ex-parte proceedings. It was
submitted that on thebasisof instructions, the order was served onthedriver
of thetruck in question and secondly the order MOV-06 and MOV-07 was
also served on the driver of the truck and with regard to the order MOV-
09, the same was neither served on the driver nor on the owner and was
served through afixation on the truck in question. The Counsel for the
petitioner arguesthat Section 169 of the GST Act providesfor the manner
of service of noticein certain circumstances which was not complied with
by the authority. The single-judge bench of Justice Pankaj Bhatiaheld that
at no point intime, the petitioner was granted an opportunity of submitting
his reply, and the grounds taken by the petitioner before the Appellate
Authority were not considered recording them to be an afterthought. Thus,
on aplainreading, afailure of natural justice has been occasioned to the
petitioner. Thereforethe court set aside both the orderswith aliberty to the
respondentsto conclude proceedings agai nst the petitioner, in accordance
with thelaw.

Q
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Matter remanded back toAppellateAuthority asprincipleof natural
justicenot followed

[45] Swastik TradersVs. State of U.P. (2021) 66 TLD 113 (All)

Facts:- TheAssistant Commissioner, State Tax, Mobile Squad Unit,
Faizabad not BEING sati sfied with expl anation made by petitioner and goods
aswell as vehicle were seized under Section 129 (1) of the UPGST Act
vide SeizureMemo No.14 dated 19-12-2017 merely on the ground that Tax
Invoice disclosesthe sale of Aluminium Section only whereasAluminium
Section and Aluminium Composite Sheets were found in the vehicle in
question. Apart from seizing the goods and vehicle, Mobile Squad Officer
issued ashow cause notice being No.014 dated 19-12-2017 under Section
129 (3) of UPGST Act proposing to levy demand tax @ 18% on thetotal
valuation of goods of Rs. 6,66,665/- i.e. amounting to Rs. 1,20,000/- and
equivalent amount of penalty of Rs. 1,20,000/- (cumulatively Rs. 2,40,000/
-) which was deposited by the petitioner by the Demand Draft. The petitioner
was not satisfied with thelevy of demand of tax and penalty to the tune of
Rs. 2,40,000/- asthe relevant documents were duly produced at thetime
of interception of the vehicle by the Mobile Squad Officer. As such, the
petitioner preferred First Appeal before the Additional Commissioner,
Grade-11 (Appeals) Ist, Commercial Tax, Ayodhya. By order dated 12-3-
2019 served on 18-4-2019, the appeal was dismissed and the order dated
19-12-2017 passed under Section 129 (3) of the UPGST Act was upheld.

Held: It was observed by the Hon’'ble Court that from perusal of
record, position which emerges wasthat judgment and order dated 12-3-
2019 had been passed without hearing to petitioner, assuch, samewasin
violation of principlesof natural justice. Thewrit petition was allowed
and impugned order dated 12.03.2019 passed by opposite party was set
aside. The matter was remanded back to Appellate Authority.

Que.17 : Can appellate officer ignore judgment of superior
courts on identical issues ?

Ans.: Noit can not be, The orders of superior courtsare bindingin
nature, especialy of thesamejurisdiction. It isalwayshumbleduty of
theAppellate officer tofollow ordersfrom Jurisdictional HC. TheHC
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in below mentioned case has passed remarks on such ignorance.

Note : The below mentioned case belongs to period prior to
applicability of E-way bill i.e before 1-4-2018, hence the same can
not be applied after E-way bill notified and made applicablefrom 1-
4-2018. Thereference drawn out of the caseis, Appellate officer can
not ignore decisionsand directions of jurisdictional HC.

Judgement of jurisdictional high court needs to be followed by
appellateauthority

Procedur e of E-way bill was not known to the appellant.

[46] Gaurav Agro Kendra Vs. Sate of U.P. (2021) 66 TLD 98
(All)

Facts- Assessing authority passed the order dated 15-2-2018 not only
for assessment of GS.T. but withimposition of penaty. Themain contention
raised by petitioner wasthat notification to apply E-Way bill was not made
known to the assessee. Mandate to apply mechanism of E-way bill was
earlier circulated by the Government intheyear 2017 but than it was kept
in abeyance. The notification to apply E-way bill mechanism wasrevised
subsequently but was not notified to the assessee. In absence of information
of application of E-way bill mechanism, the petitioner made thetransaction,
as per the procedure then existing with required declaration. The document
inthat regard were not considered by the A ssessing A uthority aswell asby
theAppellate Authority ascompliance of E-way bill system was not made
by the petitioner though it was not notified by the Government. The order
for assessment and penalty was challenged in appeal for the aforesaid
reasons.

Held: Impugned orders have been challenged eveninreferenceto the
judgment dated 5-4-2018 passed in Harley Foods Products (P) Ltd. Vs.
State of U.P. [2018] 99 taxmann.com 24. Itisalso in light of subsequent
judgment dated 19-11-2018 passed in Writ Tax No. 617 of 2018 (L.G.
Electronics India (P) Ltd. Vs. State of U.P), it was held that E-way bill
procedure during 1-2-2018 to 31-3-2018 was hot applicable. In light of the
aforesaid, the impugned orders cannot sustain. The appellate authority
was expected to consider the issue in the light of the judgment in the
case of Harley Foods Products (P.) Ltd. (supra). Ignorance of the
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judgment of a superior Court on the similar issue cannot be expected
rather the appellate authority needs to be careful in future.

The impugned orders were accordingly set aside with remand to
Assessing Authority to examine matter afreshinlight of law propounded. It
would bewithout applying E-way bill mechanism.

Que. 18 : Mistakein part B, can penalty be imposed on such
mistake?

Ans.: Asit has been mentioned and answered in one of the above
questions, if Part B has been uploaded or corrected before detention,
penalty can not beimposed. In another situation, if in Part B vehicle
number ismistakenin oneor two digits/ characters, thissort of mistake
would not be penalized in light of the Circular No. 64/38/2018-GST
dated 14-9-2018. Only penalty Rs. 500/- under section 125 can be
imposed under CGST Act.

Que. 19: Whether spelling mistake, error in PIN code, Error
inaddress, error in document number, Error in HSN Codeand
error in vehiclenumber will attract penalty u/s 129 of theAct?

Ans.: With restrictionsand conditions CBIC hasissued circular No.
64/38/2018-GST dated 14-9-2018 after circular 41 dated 13-4-
2018, 49 dated 21-6-2018 as removal of difficulties. The circular
suggest to avoid penalty u/s 129 and further suggest to levy penalty
u/s 125 with restrictions and conditions defined in the circular.

Que. 20 : Whether more than one invoice can be uploaded in
single E-way bill ?

Ans.: No, each E-way hill should carry single consignment with single
invoice. Butif by mistake E-way bill containsmore than oneinvoice,
It should not be penalized u/s 129 asbecauseit coversal requirements
of section 68. Thefollowing judgment of Ker. HC has seen the matter
very sympathetically and further order to rel ease goods on executing
Bond only. So no penalty was imposed.

Note: Thefollowing order isinfavor of supplier, but one should not
make a practice of it.
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[47] SoveKraft Pvt. Ltd., Kochi Vs. Asst. Sate Tax Officer &
Other W.P. (C) No. : 3957 of 2019 11th February, 2019 (2021) 66 TLD
99

Non-complianceof E-way Bill provisons- Section 129 of GST Act,
2017 - the goods and vehicle detained on the ground that in the E-way bill
the petitioner had shown threeinvoices, while separate E-way billswereto
be generated for eachinvoice. The KeralaHigh Court held that though there
may be practical difficulty for the Department in tracking theinvoices, when
multipleinvoicesare mentioned in onesingle E-way bill. But, itisnot acase
where E-way bill doesnot mention all theinvoices. Inthese circumstances,
the Court directed that the goods along with the vehicle shall bereleased
to the petitioner on executing asimple bond.

Final Outcome- Petition disposed of.
Relevant Provision -Sec. 129 of GST Act, 2017.
JUDGMENT

Petitioner isadeal er. The goods and vehi cle have been detained; inthe
E-way bill generated, petitioner has shown three invoices. Noting that
separate E-way bill will haveto be generated to each of theinvoices, goods
have been detained. It isto be noted that, it isnot acase where E-way bill
doesnot mention al theinvoices. Theremay be practical difficulty for the
Department in tracking theinvoices, when multiple number of invoicesare
mentioned inthe E-way bill generated. Anyhow, | am of theview that goods
and vehicleshall berel eased to the petitioner on executing abond. Though
the learned Government Pleader submitsthat the petitioner’s casewill be
considered by the respondent by tomorrow. Taking note of the nature of the
issue, | am of the view that the goods along with vehicle shall bereleased
to the petitioner on executing simple bond.

Thewrit petition isdisposed of .

Que. 21: How singleinvoicewith multi consignment/ vehiclecan
betransported ?

Ans.: “Goods and Service tax E-way bill system” has enabled
facility of “Multi vehicle” on portal from 11-6-2018 to over come
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issued faced by consignor and transporter to issue multi E-way bills
for angleinvoice. Thesystem hasexplainedtheutility of “Multi vehicle’
under E-way bill provisions. The system hasexplained how to usethe
utility provided on portal “ Step by step”.

Que. 22 : Whether goods and vehicle can be detained for the
reason, consignee is unregistered ?

Ans.: Therespondent can not detain vehicle and al so further can not
Impose penaty u/s 129 under theAct. Thereason shown“Consignee
unregistered” isnot sufficient to be proceed with penalty u/s 129 of
theAct. The HC Keralahas specifically quashed the reason shown
inthe noticeto charge penalty.

[48] GST: Goods can’t be detained merely on the basis that
Consignee mentioned as Unregistered Person in E-Way Bill, says
Kerala HC September 7, 2020 6:08 pm| By : Mariya Paliwala

TheKeralaHigh Court held that goods can not be detained merely on
the basi sthat the consignee was mentioned as an Unregistered Personin E-
Way Bill. The petitioner, ABCO Traders hasapproached the Court aggrieved
by the order of detention that wasissued to it detaining a consignment of
lubricant oil that was being transported at itsinstance. The objection of the
respondent authority wasthat the consignee was shown as an unregistered
personinthee-way bill that accompanied the transportation of the goods.
It was al so pointed out that the petitioner had collected CGST and SGST
in the delivery challan that was used for the stock transfer of the goods
thereby giving riseto suspicion with regard to the nature of the transaction
itself. The issue raised in this case was whether detention of goods
merely because the consignee is mentioned as an unregistered person
in the e-way bill isjustified in law. The single judge bench of Justice
A .K .Jayasankaran Nambiar stated that, the reasons shown for detaining
the consignment are not sufficient to attract the provisions of Section
129 of the GST Act. “The detention in the instant case cannot,
therefore, be seen as justified. | therefore allow the writ petition by
directing the 1st respondent to immediately rel easethegoodsand thevehicle
covered by adetention notice,” the court said.
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Que. 23 : Isit necessary to mention Tax amount separately in
E-way Bill ?

Ans. : Not mentioning tax amount in e-way bill by transporter isnot
incontravention of GST law asno separatefieldinformisprovided.
Thefollowing judgment of Hon. HC isalso in favour of registered
person.

[49] M.S Sed and PipesVs. Assistant Sate Tax Officer - (2020)
65 TLD 339 (Ker)

The department had detained the goodsintransit of the petitioner who
Isatransporter on the grounds of existence of discrepancy inthe e-way bill
accompanied during transportation of the goods. As per the department,
there was no mention of the tax amounts separately in the e-way bill that
accompanied the goods. Further, the department was of the view that the
e-way bill isadocument akinto atax invoice, in relation to an assessment
totax, and if the same do not contain the detail sregarding the tax amount,
then thetransportation done shall beviewed in contravention of theprovisons
of Act and Rules for the purposes of detention.

The petitioner submitted that thereisno requirement under the Central
Goodsand ServicesTax Act (' CGST Act’) and Central Goodsand Services
Tax Rules( CGST Rules') to mention the tax amount separately inthe e-
way bill FORM GST EWB-01 by the transporter.

TheHon' ble High Court in thisregard observed that detention under
Section 129 of the CGST Act can be exercised only where atransportation
of goodsisdonein contravention of the provisionsof theAct and Rulesand
not merely because adocument relevant for assessment does not contain
details of tax payment.

A person transporting goodsis obliged to carry only the documents
enumerated in Rule138(A) of GST Rules, during the course of transportation
which aretheinvoiceor bill of supply or delivery challan and the copy of
e-way bill in physical form or e-way bill Number in electronic form. The
above stated rule clearly indicates that the e-way bill hasto bein FORM
GST EWB-01. However, thereisno field wherein thetransporter isrequired
to indicate the tax amount payablein respect of the goods transported. If
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thestatutorily prescribed form doesnot contain afield for entering the details
of thetax payablein thee-way bill, then the non-mentioning of thetax amount
cannot be treated to be done in contravention of the rules.

Since, in the present case, consignment was transported with valid
invoiceindicating tax amount and e-way bill, therewasno contravention by
the petitioner of any provision of theAct or Rulefor the purpose of detention.

Therefore, detention of petitioner goods by the department was not
judtified.

Que. 24 : Whether single E-way bill can be generated by
incor por ating mor e than one invoice/ transactions ?

Ans.: One E-way bill should always contain oneinvoice. For more
than oneinvoice supplier shouldissue Eway bill for eachinvoice. This
isbeing normal understanding and Act hasnot very strictly restricted
supplier, but if asper the policy and planning of GSTN that, transaction
accompanied by E-way bill directly would reflectin sdles(GSTR 1),
then they have a problem in recording each invoice, thereforeit is
suggested not to enter morethan oneinvoicein E-way bill. Though
itisnot acontravention of the provisions of the Act, hence court has
ordered to release truck and goods without imposing penalty but
against execution of simple Bond.

[50] SoveKraft Pvt. Ltd., Kochi Vs. Asst. Sate Tax Officer &
Other (2021) 66 TLD 99 (Ker)

Non-complianceof E-way Bill provisions- Section 129 of GST Act,
2017 - the goods and vehicle detained on the ground that in the E-way bill
the petitioner had shown threeinvoices, while separate E-way billswereto
be generated for each invoice. TheK eralaHigh Court held that though there
may bepractica difficulty for the Department in tracking theinvoices, when
multipleinvoicesare mentioned in onesingle E-way bill. But, itisnot acase
where E-way bill doesnot mention al theinvoices. Inthese circumstances,
the Court directed that the goods along with the vehicle shall bereleased
to the petitioner on executing asimple bond.

Final Outcome- Petition disposed of .
Relevant Provision -Sec. 129 of GST Act, 2017.
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JUDGMENT

Petitioner isadeal er. The goods and vehi cle have been detained; inthe
E-way bill generated, petitioner has shown three invoices. Noting that
separate E-way bill will haveto be generated to each of theinvoices, goods
have been detained. It isto be noted that, it isnot acase where E-way hill
does not mention all theinvoices. Theremay be practical difficulty for the
Department in tracking theinvoices, when multiple number of invoicesare
mentioned inthe E-way bill generated. Anyhow, | am of theview that goods
and vehicle shall bereleased to the petitioner on executing abond. Though
thelearned Government Pleader submitsthat the petitioner’s case will be
considered by the respondent by tomorrow. Taking note of the nature of the
issue, | am of the view that the goods along with vehicle shall bereleased
to the petitioner on executing simple bond.

Thewrit petition isdisposed of.

Que. 25 : Whether goods and vehicle can be detained or
confiscated on a ground that consignor hasnot filed respective
returns?

Ans.: Noit can not be, sincefiling of returnsor defaulter in returns
are not the jurisdiction and scope of the section 129 or 130. Hence
the same can not be exercised for detaining vehicle or confiscating
goods. Thefollowing HC judgments are quite clear and transparent
to understand scope of the section 129 /130 of the Act.

[51]  Unitac Energy Solutions (1) Pvt. Ltd. Vs. Asst. State Tax
Officer & Others (2021) 66 TLD 100 (Ker)

Violation of provisionsof Sec. 129 of GST Act - thegoods and the
vehiclearedetained onthe ground that petitioner isadefaulter infiling GST
returnsfor last 5 months. The KeralaHigh Court heldthat itisnot avalid
reason for detention of goods and the vehicle. Therefore, detention notice
isquashed, and respondent isdirected to rel ease the consignment forthwith.

Final Outcome- Petition disposed of .
Relevant Provision -Section 129 of GST Act, 2017.
JUDGMENT



www.dineshgangrade.com

2021) Practical Issues and Approach Towards E-Way Bill 89

1. Thepstitioner isaggrieved by thealeged unlawful seizureand detention
of aconsignment of goods by the 1st respondent. Ext. P3 isthe detention
noticeissued by the 1st respondent while detaining the said consignment of
goods carried on the vehicle bearing Registration No. KL-22D-2424. The
reason for detention isstated to bethat the consignee, the petitioner herein,
was areturn defaulter for the last five months. It is the contention of the
learned counsel for the petitioner that as per the provisions of Section 129
of the CGST Act, the reason shown in the detention notice can not be a
ground for detai ning aconsignment of goodsin the course of transit.

2. | haveheardthelearned counsel for the petitioner asalso thelearned
Government Pleader for the respondents.

3. Onaconsideration of thefactsand circumstances of the case and the
submissionsmade acrossthe Bar, | find forcein the contention of thelearned
counsel for the petitioner that interms of Section 129 of the CGST Act, the
reason shown by the respondentsin Ext. P3 detention noticeisnot onethat
can justify adetention. Accordingly, | quash Ext. P3 detention notice and
direct therespondentsto rel ease the consignment covered by Ext. P3 notice
to the petitioner forthwith on the petitioner producing acopy of thisjudgment
before the respondents.

Q

[52]  Relcon Foundations (P) Ltd. Vs. Asst. State Tax Officer &
Others (2021) 66 TLD 101 (Ker)

Violation of provisionsof Sec. 129 of GST Act - thevehiclecarrying
the goodsis detained on the ground that GSTR-3B and GSTR-1 was not
filed by petitioner. The counsdl for the petitioner submitted that detention of
the vehicle u/s 129 of GST Act isnot justified on this ground.

TheKeraaHigh Court held that thereisforcein the above contention.
Thereisnojudtification for detaining the vehicleu/s 129 ontheabove ground.
Similarly, the said ground can not form the basisfor issuing notice proposing
confiscation of goods, astheingredientsof offence covered by Sec. 130 are
not satisfied. Therefore, theimpugned notice and order are quashed, and 1st
respondent isdirected to forthwith rel ease the goods and vehicle.

Final Outcome- Petition disposed of .
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Relevant Provision -Sections 129 & 130 of GST Act, 2017.
JUDGMENT

1. Chdlengeinthewrit petitionisagainst Ext. P1 order and Ext. P4 notice
proposing confiscation of the goods belonging to the petitioner that were
detained whileintransit. A perusal of Ext. P1 order would indicatethat the
detention of thevehicle carrying thegoodswas on theground that the GSTR-
3B returns had not been filed from June, 2018 and GSTR-1 had not been
filed from March, 2019. It is submitted by the learned counsel for the
petitioner that the said grounds can not bejustified for detention of thevehicle
under Section 129 of the KGST Act.

2. | haveheardthelearned counsel for the petitioner asalso thelearned
Government Pleader for the respondents.

3. Onaconsideration of thefactsand circumstances of the case and the
submissionsmade acrossthe Bar, | find forcein the contention of thelearned
counsel for the petitioner that the reasons stated in Ext. P1 order can not
beajudtification for detaining the goodsintermsof Section 129 of theKGST
Act. Similarly, the said ground can not form the basis of Ext. P4 notice
proposing confiscation of the goods detai ned inasmuch astheingredients of
the offence covered by Section 130 are not satisfied in theinstant case. I,
therefore, disposethewrit petition by quashing Exts. P1 and P4 and direct
the 1st respondent to forthwith release the goods and the vehicle to the
petitioner on the petitioner producing acopy of thejudgment beforethesaid
respondent. | makeit clear that nothing in thisjudgment will prevent the
respondentsfrom initiating any penal action against the petitioner, if war-
ranted, by following the procedure under the GST Act.

Que. 26 : If driver catches or opt to reach destination from
different route, can theofficer detain vehicleand goodson such
ground and reason ?

Ans.: The proper officer hasno jurisdiction on option of route taken
by thetransporter. Unlesstransporter isfound delivering goods other
than consignee or if heison route which is exactly opposite to the
destination, then only by establishing the same officer can propose
detention.
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[53] Kannangayathu Metals Vs. Asst. State Tax Officer &
Others (2021) 66 TLD 87(1) (Ker)

Violation of provisions of Sec. 129 of GST Act - the goods were
being transported from Pazhoor-Peppathy (Ker) to Vettoor Road,
Kaniyapuram (Ker). Thevehicleisdetained at Vazhayilaon the ground that
it wason adifferent route. The counsel for petitioner submitted that there
iIsno mandate w/s 129 of GST Act for detaining goods merely becausedriver
took an alternate route to reach the destination, if the goods are covered
by valid E-way Bill.

TheKeralaHigh Court agreeing with the above submission, held that
there can not be amechanical detention of aconsignment solely becausethe
driver has opted for adifferent route, other than what isnormally taken by
other transporters. No doubt, if the vehicle is detained at a place that is
located on an entirely different routein adirection other than towardsthe
destination shown in E-way bill, then apresumption can bedrawn that there
was an attempt for transportation of goods contrary to E-way Bill. Inthe
instant case, thereisno such indication. Therefore, the petitionisallowed,
and 1st respondent is directed to forthwith rel ease the goods and vehicle.

Final Outcome- Petition all owed.

Que. 27 : When a penalty levied u/s 129(1)(a), then to whom
noticeand order beserved ? Further when limitation period for
filing appeal will start ?

Ans.: When penalty u/s 129(1)(a) (when consignor has come for-
ward), order must be served to the owner of the goods who is
aggrieved from the proceedings. More over from the date of service
of order to the person who is aggrieved from the penalty order, the
limitation of timefor filing appeal will start. Simply serving an order
todriver or aperson whoisnot related to penalty will not constitute
aproper service of notice or an order. Thefollowing HC ordersare
quite clear and strict about the procedure.

[54]  Jindal PipesLtd. Vs Sateof U.P. & Others(2020) 64 TLD
267 (All)

Appeal u/s107(1) of GST Act - the order pertainingto levy of penalty
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w's129(1)(a) of GST Act wasserved ondriver of thevehicleon 21-8-2018.
Appeal u/s107(1) isfiled against the said order by the petitioner-consignor
on 6-3-2019, whichisdismissed astime barred. The petitioner submitted
that order dt. 21-8-2018 was served on driver of the vehicle and not on
the*person aggrieved’ on whom the order ought to have been served, and
therefore, the apped filed on 6-3-2019 waswell within limitation provided
u/s 107.

TheAllahabad High Court held that the order was served on thedriver
and, therefore, was definitely not served on the person aggrieved by thesaid
order. The serviceof the order onthedriver isno serviceat all. Therefore,
the order dt. 20-8-2019 dismissing the appeal astime-barred is quashed.
The appeal shall now be entertained as having been filed within limitation
provided u/s 107.

Final Outcome- Petition allowed.
Relevant Provision -Section 107(1) & 129(1) of GST Act, 2017.
a

[55] Patel Hardware Vs. Commissioner, Sate GST & Others
(2021) 66 TLD 102 (All)

Appeal u/s 107(1) of GST Act - penalty order dt. 12-2-2018 was
served on driver of the vehicle. The said order was communicated to the
petitioner on 25-5-2018, and thereafter petitioner filed appedal against thesaid
order, which is dismissed as time barred by treating that the period of
limitation commenced from 12-2-2018. The counsel for the petitioner
submitted that the statutory forum of second appeal did not exist as the
Tribunal wasyet to be constituted under theAct. That position isadmitted
by the State. Hence, the present writ petition is entertained on merits.

TheAllahabad High Court observed that thelanguage of Sec. 107(1)
of GST Act providesfor limitation of 3 months from the date of commu-
nication of the order, and Sec. 107(4) providesfor condonation of delay up
to onemonth and no more. Keeping in view thefact that thedelay infiling
the appeal may not be condoned beyond a period of one month, the phrase
“communicated to such person” appearing in Sec. 107(1) commend a
construction that would imply that the order be necessarily brought to the
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knowledge of the person who is likely to be aggrieved. Unless such
construction isoffered, theright of appeal would itself belost. Any delay
of more than one month in such cases may not warrant such strict
congtruction. Theimpugned penalty order wasserved ondriver of thevehicle,
whilethe penalty order isdirected against the owner of thegoods. Therefore,
for that reason it is held that the penalty order isnot communicated to the
petitioner prior to 25-5-2018.

Final Outcome- Petition all owed.

Que. 28 : Can directions of High court be over looked and
security/ bond can be asked at higher side by therespondent?

Ans.: Thecourt hasdirected to recover security up to tax and penalty
of thegoods, but the officer (respondent) went beyond and asked for
Bond and security much higher than theval ue of Tax and penalty. The
court has shown its displeasure in asking such security and bond
beyond the directions of High court, henceinstructed department to
follow directionsof court strictly.

[56] R.K.International Vs. Union of India & Others (2021) 66
TLD 103 (All)

Violation of provisionsof Sec. 129 of GST Act - inthe petitionfiled
to challenge seizure of goodsand thevehicle, the High Court by interim order
directed to rel easethe goods subj ect to deposit of security or indemnity bond
of thevalue of tax and pendty. However, sei zing authority asked for security
of Rs. 10,75,770/- and indemnity bond of sameamount for release of goods.

TheHigh Court held that interim order of Courtisvery clear. Therefore,
the seizing authority can not demand security or indemnity bond of higher
value. It isan act of harassment, whichishighly depreciated, and anote of
cautionissounded to the department to be careful in dealing with such matters
andtofollow directionsof High Court initstrue sensewithout intermeddling
withthem. The seizing authority isdirected to accept security and indemnity
bond of the value of tax and penalty, and to release goods and the vehicle
forthwith.

Final Outcome- Petition allowed.
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Que. 29: Can by filing appeal by depositing 10% in accordance
with section 107, goods and vehicle can be released?

Ans.: Theappdlant must furnish bank guarantee and bond of thevaue
mentioned in penalty order first, then only vehicle and goods can be
released. Simply by filing appeal and depositing 10% of the demand
goods can not be released.

[57] SmearaEnterprisesVs. Sate Tax Officer & Another (2021)
66 TLD 104 (Ker)

Violation of provisionsof Sec. 129 of GST Act - against the order
imposing penalty u/s 129(3) of GST Act, astatutory appeal u/s 107 isfiled
by paying 10% of disputed amount. It iscontended that asthe appellant has
resorted to statutory remedy of apped by remitting 10% of disputed amount,
therecovery of balance amount isstayed as per Sec. 107(7), and therefore,
thegoodsareto bereleased. Thelearned Single Judge of High Court found
that mereonfiling of appeal goods can not be rel eased without any security.
The non-payment of amount of security would attract proceedings for
confiscation of goods u/s 130.

Onappedl, Division Bench of High Court held that Sec. 107(7) provides
that where appellant has paid 10% of amount of tax in dispute, therecovery
proceedings for balance amount shall be deemed to be stayed. However,
merely because appellant hasfailed to furnish security, or to get the goods
released, by paying amount of tax and penalty, the confiscation proceedings
can not be proceeded, as he hasfiled an appeal by complying pre-requisite
conditions. To thisextent, thejudgment of Single Judgeisclarified.

But, as per provision of Sec. 129, the goods can be released only on
complying provisionsof Sec. 67(6), whichisapplicable by virtue of Sec.
129(2). The procedurefor compliance of conditions stipulated u/s67(6) is
provided under Rule 140 of GST Rules. Therefore, unless security as
contemplated u/s 129(2) read with Sec. 67(6) isfurnished, or payment of
entire amount of tax and penalty is paid, the goods are not liable to be
released. Thus, therelief sought for release of the goods, pending disposal
of appeal, isnot entertained.

Relevant Provision -Section 67, 107, 129 & 130 of GST Act, 2017.
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Que. 30: Can without sharing documentsand without providing
opportunity of crossexamination, can officer proceed for levy
tax and penalty ?

Ans.: The officer concerned is bound to share documents and
opportunity to reply and furnish evidences against documentsusedin
levy of penalty. More over if required appellant should be given
opportunity to crossexaminethefactsand material used inimposing
penalty in the case. The respondent should share all necessary
documents and facts with the appellant or else it would be treated
contravention of principleof Natural justice.

[58]  Thoppil AgenciesVs. Assistant Commissioner of Commer -
cial Taxes (2020) 65 TLD 337 (Kar)

| ssue: Severa documentsreied upon by intheimpugned order Ewere
neither brought to the notice of the petitioner nor was he permitted to cross-
examinethe witnesseswith reference to the said documents.

Facts: Inaddition to making submissionswith regard to the various
contentions urged by the petitioner in the petition with reference to the
documentsand theimpugned order, petitioner submitted that impugned order
wasViolativeof principlesof natural justice. It was pointed out that perusal
of show-cause noticewill indicate that only certain documents have been
referred and that the same has been duly replied to by the petitioner.
However, without giving any personal hearing to the petitioner and without
affording sufficient and reasonabl e opportunity to the petitioner, respondent
proceeded to passimpugned order placing reliance upon several documents
whichwerenever brought to notice of petitioner prior to passing of impugned
order.

Held- TheHigh Court without goinginto thelegal and factual aspects
of the matter, was of the opinion that

1. Severd documentsand circumstanceswhichwereneither referred to
nor enumerated in the show cause notice at Annexure-B4 have been
relied upon by the respondent No. 1 in the impugned order.

2. Itwasalsonotin disputethat no opportunity of personal hearing was
givento the petitioner before passing theimpugned order.
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3. Themateria onrecord alsoindicatesthat several documentsrelied upon
by the respondent No. 1 in theimpugned order at Annexure-E were
neither brought to the notice of the petitioner nor was he permitted to
cross-examine the witnesses with reference to the said documents.

4.  Further, no opportunity to produce additional documentswasgivento
thepetitioner.

TheHigh Court held that af oresaid factsand circumstancesindicate that
intheabsence of sufficient and reasonable opportunity being granted infavour
of the petitioner, theimpugned order isclearly in contravention of principles
of natural justice and that the same deservesto be set aside on thisground
alone and the matter deservesto be remitted back to the respondent No.
1 to consider and dispose off the same afresh in accordance with law after
providing sufficient and reasonabl e opportunity to the petitioner to put forth
his contentions and documents and to hear the petitioner before passing
suitable orders.

Que. 31: Can an officer detain vehicleand goodsfor not having
continuous serial number on invoice ?

Ans.: No the goods can not be detained on the ground having no
continuous serial number on theinvoices. Thisisnot areason to detain
vehicle and goods u/s 129 of theAct. Still The only thing hasto be
taken care that consignor of the goods should have specific and
pertinent reply to the question raised by therespondent. Theissueif
remainsin doubt may bereferred tojurisdictional officer for further
verification.

[59] DevicesDistributorsVs. Assistant State Tax Officer (2021)
66 TLD 105 (Ker)

| ssue: Goodsdetained asthe Invoi ces accompanying the goodswere
not of continuous serial number.

Facts: Theobjection of the respondent wasessentially with regard to
theinvoicesthat accompani ed the transportation of the goods. It wasfound
that the tax invoicesfurnished, athough carried serial numbers, they were
not consecutivefor thethreeinvoices. In particular, it was noticed that while
oneinvoice carried the serial number as46000152. The other two invoices
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carried the serial numbers 53000029 and 53000030. The detai ning authority,
therefore, suspected that theinvoices carrying the serial numbersin between
the two sets of invoices indicated above might have been used for
transportation of other goods that were not brought to the notice of the

Department.

Held : Intheinstant case, E-way billsdid accompany the goods. The
transportation was covered by tax invoices. The objection of therespondents
isonly that theinvoicesdid not bear continuous numbers and hence they
suspect that theinvoi cesbearing serid numbersthat fell between the numbers
ontheinvoicesproduced at thetime of transportation, could have been used
for transportation of other goodsthat had not been brought to the notice of
the Department.

TheHigh Court held that entertainment of such adoubt by theauthority
cannot beajustification for detaining the goodsin question, especialy when
they were admittedly accompanied by tax invoicesasal so E-way billsthat
clearly indicated the particularsthat were required by Rule 46 of the GST
Rules. Itisasorelevant to notethat the doubt entertained by the respondents
were, at any rate, in respect of goodsthat may have been transported under
cover of theinvoicesthat numerically fell between the numbersshowninthe
invoicesthat were carried along with the goods, and in that sense, pertained
to goods other than those that were actually detained. The detentioninthe
instant case cannot be justified under section 129 of the GST Act.

Que. 32 : Whether goods and vehicle can be detained for
mismatch in destination / specially when transaction is from
principal placetobranch?

Ans.: When additional placesof the consignee areregisteredin RC
and dueto an error principal place has been mentioned in place of
branch or viseversa. Noillegal transactioniscarried out. No detention
or penalty can beimposed. It isadvisablethereforethat, at thetime
of detention person from consignor side should appear and forward
explanationinwriting or verbal about mismatch in destination.

[60] Same Deutzfahr India Pvt. Ltd. Vs. Sate of Telangana &
Others, 23rd September, 2020 (2021) 66 TLD 108 (Tel)
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Violation of provisions of Sec. 129 of GST Act - petitioner
dispatched four tractorsto its Depot at Hyderabad and issued E-way hill
for the same. The name of consignor and consigneeis same. The address
of consigneeisshown asHayathnagar. The 3rd respondent detained vehicle
on theground that thereis mismatch between goods, documentsand E-way
bill, and that the goods were being transported to Bongulur Village,
I brahimpatnam Mandal, Hyderabad, but as per E-way bill the destination
isHayathnagar (Telangana).

The Telangana HC held that the petitioner has additional place of
business at Bongulur Village, Ibrahimpatnam Mandal, and goods were
dispatched to that addressfrom Corp. office at Ranipet (TN). Thus, it can
not besaid that petitioner wasindulgedinany illegdl activity whentax invoice
showsthat supplier ispetitioner’s Corporate office at Ranipet (TN). There
was o occasion for 3rd respondent to collect tax and penalty from petitioner
ontheground that thereisillegality in transport of goods, asitismerely a
stock transfer and there is no element of sale in it. The tax and penalty
collected from petitioner can not be allowed to be retained by respondents.
The Petitionisallowed, and respondents are directed to refund the amount
collected from petitioner towardstax and penalty with interest @ 9% p.a.

Final Outcome- Petition allowed.

Accordingly, theWrit Petition isallowed; and respondents are directed
to refund withinfour (04) weeksthe sum of Rs. 6,70,448/- collected towards
CGST and State GST and penalty from the petitioner with interest @ 9%
p.a. from 5-3-2020 till date of payment to petitioner by the respondents.
The 3rd respondent shall also pay costs of Rs. 1,500/- (Rupees One
Thousand and Five Hundred only) to the petitioner.

Points to be considered in initial / appeal reply.

Not intended to evade.

Mens rea.

Crossverification of statements.

E-way bill uploaded on portal coverscompleteinformation (no evasion)
Valuation can not be done without strong evidences.

o 0ok~ 0D P

Opportunity must begiven.
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Technical or venid breach.
E-way bill must be submitted before detention.
False and forged documents.
10. Assumption or presumption will not decide penalty.
Q

(17 Relevant extract of Finance Bill No. 15 of 2021 relating to
CGST Act, 2017 and IGST Act, 2017

Central Goods and Services Tax
99. Amendment of Section 7.

In the Central Goods and Services Tax Act, 2017 (12 of 2017.)
(hereinafter referred asthe Central Goodsand ServicesTax Act), in section
7,insub-section (1), after clause (a), thefollowing clause shall beinserted
and shall be deemed to have been inserted with effect from the 1st day of
July, 2017, namely:—

“(aa) the activities or transactions, by a person, other than an
individual, to its members or constituents or vice-versa, for cash,
deferred payment or other valuable consideration.

Explanation.—or the purposes of thisclause, itishereby clarified
that, notwithstanding anything contained in any other law for thetime
being inforceor any judgment, decreeor order of any Court, tribunal
or authority, the person and its members or constituents shall be
deemed to be two separate persons and the supply of activities or
transactions inter se shall be deemed to take place from one such
person to another;”.

100. Amendment of Section 16.

Insection 16 of the Central Goods and ServicesTax Act, in sub-section
(2), after clause (a), thefollowing clause shall beinserted, namely:—

“(aa) the detailsof theinvoice or debit notereferred to in clause (a)
has been furnished by the supplier inthe statement of outward supplies
and such details have been communicated to the recipient of such
invoice or debit note in the manner specified under section 37;”.

101. Amendment of Section 35.
In section 35 of the Central Goods and Services Tax Act, sub-section
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(5) shall be omitted.
102. Substitution of new section for Section 44.

For section 44 of the Central Goodsand Services Tax Act, thefollowing
section shall be substituted, namely:—

“44. Annual return.

Every registered person, other than an Input Service Distributor, a
person paying tax under section 51 or section 52, a casual taxable
person and anon-resident taxable person shall furnish anannual return
which may include asdlf-certified reconciliation statement, reconciling
thevalue of suppliesdeclaredinthereturn furnished for thefinancia
year, withtheaudited annua financia statement for every financia year
electronically, within suchtimeand in such form and in such manner
as may be prescribed:

Provided that the Commissioner may, on the recommendations of
the Council, by notification, exempt any class of registered persons
fromfiling annual return under thissection:

Provided further that nothing contained in thissection shall apply to
any department of the Central Government or a State Government or
alocal authority, whose books of account are subject to audit by the
Comptroller and Auditor-Genera of Indiaor an auditor appointed for
auditing the accounts of local authoritiesunder any law for thetime
beinginforce.”.

103. Amendment of Section 50.

In section 50 of the Central Goodsand ServicesTax Act, in sub-section
(1), for the proviso, thefollowing proviso shall be substituted and shall be
deemed to have been substituted with effect from the 1st day of July, 2017,
namey:—

“Provided that theinterest ontax payablein respect of suppliesmade
during atax period and declared in the return for the said period
furnished after the due datein 78 accordance with the provisions of
section 39, except where such return isfurnished after commencement
of any proceedings under section 73 or section 74 in respect of the
said period, shall be payable on that portion of thetax whichispaid
by debiting the el ectronic cash ledger.” .
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104. Amendment of Section 74.

Insection 74 of the Central Goodsand Services Tax Act, in Explanation
1, inclause(ii), for thewordsand figures* sections 122, 125, 129 and 130",
the words and figures “sections 122 and 125" shall be substituted.

105. Amendment of Section 75.

Insection 75 of the Central Goods and Services Tax Act, in sub-section
(12), thefollowing Explanation shall beinserted, namely:—

‘ Explanation.—For the purposes of this sub-section, the expression
“self-assessed tax” shall include the tax payable in respect of details of
outward suppliesfurnished under section 37, but not included in thereturn
furnished under section 39.".

106. Amendment of Section 83.

In section 83 of the Central Goods and Services Tax Act, for sub-
section (1), thefollowing sub-section shall be substituted, namely:—

“(1) Where, after theinitiation of any proceeding under Chapter X1,
Chapter X1V or Chapter XV, the Commissioner isof the opinion that
for the purpose of protecting theinterest of the Government revenue
itisnecessary soto do, hemay, by order inwriting, attach provisionally,
any property, including bank account, bel onging to the taxable person
or any person specified in sub-section (1A) of section 122, in such
manner as may be prescribed.”.

107. Amendment of Section 107.

In section 107 of the Central Goods and Services Tax Act, in sub-
section (6), thefollowing proviso shall beinserted, namely:—

“Provided that no appeal shall befiled against an order under sub-
section (3) of section 129, unlessasum equal to twenty-five per cent.
of the penalty has been paid by the appellant.”.

108. Amendment of Section 129.
In section 129 of the Central Goods and Services Tax Act, —

() insub-section (1), for clauses(a) and (b), thefollowing clauses shall
be substituted, namely:—

“(@) on payment of penalty equal to two hundred per cent. of the
tax payable on such goods and, in case of exempted goods, on
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payment of an amount equal to two per cent. of the value of goods
or twenty-fivethousandrupees, whichever isless, wherethe owner of
the goods comes forward for payment of such penalty;

(b) on payment of penalty equal tofifty per cent. of thevalue of the
goods or two hundred per cent. of the tax payable on such goods,
whichever ishigher, and in case of exempted goods, on payment of
an amount equal to five per cent. of the value of goods or twenty-
fivethousand rupees, whichever isless, wherethe owner of the goods
does not come forward for payment of such penalty;”;

(i) sub-section (2) shall be omitted;
(ii) for sub-section (3), the following sub-section shall be substituted,
namey.—

“(3) The proper officer detaining or seizing goods or conveyance
shall issue a notice within seven days of such detention or seizure,
specifying the penalty payable, and thereafter, passan order withina
period of seven days from the date of service of such notice, for
payment of penalty under clause (a) or clause (b) of sub-section (1).”;

(iv) insub-section (4), for thewords* Notax, interest or penaty”, thewords
“No penalty” shall be substituted;

(v) for sub-section (6), the following sub-section shall be substituted,
namey.—

“(6) Wherethe person transporting any goodsor the owner of such
goodsfailsto pay theamount of penalty under sub-section (1) within
fifteen daysfrom the date of receipt of the copy of the order passed
under sub-section (3), the goods or conveyance so detained or seized
shall beliableto be sold or disposed of otherwise, in such manner and
within such timeasmay be prescribed, to recover the penalty payable
under sub-section (3):

Provided that the conveyance shall be rel eased on payment by the

transporter of penalty under sub-section (3) or one lakh rupees,
whicheverisless:

Provided further that where the detained or seized goods are
perishable or hazardousin nature or arelikely to depreciatein value
with passage of time, the said period of fifteen days may be reduced
by the proper officer.”.
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109. Amendment of Section 130.
In section 130 of the Central Goods and Services Tax Act,—

(@ insub-section (1), for thewords* Notwithstanding anything contained
inthisAct, if “, theword “Where” shall be substituted;

(b) insub-section (2), inthe second proviso, for the words, bracketsand
figures*amount of penalty leviable under sub-section (1) of section 129",
the words “penalty equal to hundred per cent. of the tax payable on such
goods’ shall be substituted;

(c) sub-section (3) shall be omitted.
110. Substitution of new section for Section 151.

For section 151 of the Centra Goods and Services Tax Act, the
following section shall be substituted, namely: —

“151. Power to call for information.

The Commissioner or an officer authorised by him may, by an order,
direct any person to furnishinformation relating to any matter dealt within
connectionwith thisAct, within such time, in suchform, and in such manner,
asmay be specified therein.”.

111. Amendment of Section 152.
In section 152 of the Central Goods and Services Tax Act,—
(@ insub-section (1),—
(i) thewords"of any individud returnor part thereof” shall beomitted;

(i) after the words “any proceedings under this Act”, the words
“without giving an opportunity of being heard to the person
concerned” shall beinserted;

(b) sub-section (2) shall be omitted.
112. Amendment of Section 168.

In section 168 of the Central Goods and Services Tax Act, in sub-
section (2),—
(i) forthewords, bracketsand figures* sub-section (1) of section44”, the
word and figures*“ section 44” shall be substituted;

(i) thewords, bracketsand figures* sub-section (1) of section 151,” shall
be omitted.
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113. Amendment to Schedulelll.

In Schedulell of the Central Goods and Services Tax Act, paragraph
7 shall be omitted and shal| be deemed to have been omitted with effect from
the 1st day of July, 2017.

Integrated Goods and Services Tax
114. Amendment of Section 16.

In the Integrated Goods and Services Tax Act, 2017 (13 of 2017), in
section 16, —

(@ insub-section (1), in clause (b), after the words* supply of goods or
servicesor both”, thewords*“for authorized operations’ shall beinserted;

(b) for sub-section (3), the following sub-sections shall be substituted,
namey.—

“(3) A registered person making zero rated supply shall beeligibleto
claim refund of unutilised input tax credit on supply of goodsor servicesor
both, without payment of integrated tax, under bond or L etter of Undertaking,
in accordance with the provisions of section 54 of the Central Goodsand
Services Tax Act or the rules made thereunder, subject to such conditions,
safeguards and procedure as may be prescribed:

Provided that the regi stered person making zero rated supply of goods
shall, in case of non-realisation of sale proceeds, be liable to deposit the
refund so received under this sub-section along with the applicableinterest
under section 50 of the Central Goods and Services Tax Act within thirty
daysafter theexpiry of thetimelimit prescribed under the Foreign Exchange
Management Act, 1999 (42 of 1999.) for receipt of foreign exchange
remittances, in such manner as may be prescribed.

(4) The Government may, on the recommendation of the Council, and
subject to such conditions, safeguards and procedures, by notification,
pecify—

(i) aclass of persons who may make zero rated supply on payment
of integrated tax and claim refund of the tax so paid;

(i) aclass of goods or services which may be exported on payment
of integrated tax and the supplier of such goodsor servicesmay claimthe
refund of tax so paid.”.

Q
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(19) Union Budget 2021 & Income Tax
CA.GovindAgrawal

Thefirst union budget of the decade has been presented for the first
timein paperlessmode. It ispresented in the background of ‘ COVID-19’
pandemic. Present finance bill proposes 86 clauses to amend the direct
taxation laws. Budget proposa swill impact existing 70 sections, amendment
to 4 provisionsareto be applied retrospectively. Tax ratesasapplicablefor
A.Y. 21-22 shall continue to apply for AY 22-23 and subsequent years.

Major proposals madein the budget asregards|ncome Tax affecting
common man are as under:-

1. Rdief to Senior Citizens — Sec. 194P

As arelief to senior citizens, Section 194P has been inserted for
taxpayers aged 75 years or more, having income only from pension and
interest on deposits, it isproposed to exempt them from the requirement
of filing of incometax if thefull amount of tax payabl e has been deducted
by the paying bank. However adeclaration isrequired to be submitted, It
isawelcome move.

2. Thelncome Tax Settlement Commission

TheHon'’ ble Finance Minister made asignificant changeto the well
existing scheme of Settlement of Cases. The Finance Bill 2021 proposed the
discontinuation of Income Tax Settlement Commissionwithimmediate effect
I.e. 1st February’ 2021. It isproposed to discontinue | ncome-tax Settlement
Commission (ITSC) and to congtitute Interim Board of settlement for pending
Cases.

Thelncome Tax Settlement Commission (ITSC) wasaquasi-judicia
body set up under the Income Tax Act. The objective of setting up of ITSC
wasto settlethetax liabilitiesin complicated cases, avoiding endlessand
prolonged litigation. The taxpayer could approach the ITSC during the
pendency of assessment proceedings, subject to certain prescribed condi-
tions. For making an application beforethe I TSC, thetax and interest on
additional income disclosed before the ITSC has to be paid. The order
passed by thel TSCisconclusiveand no appeal to any authority can bemade
against the order.
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3. Faceless Income Tax Appellate Tribunal (ITAT) — Sec. 255

Inorder todisposal of I TAT apped with greater efficiency, transparency
and accountability, it is proposed to the make the ITAT faceless and
jurisdiction-less. It isproposed to insert new sub-sectionsin the section 255
of theAct so asto providethat the Central Government may notify ascheme
and a National Faceless Income- tax Appellate Tribunal Centre shall be
established, All the communication between the Tribunal and the appellant
shall be made el ectronically. Wherever personal hearingisneeded, it shall
be done through video-conferencing.

If properly implemented thismove can achievefollowing objectives:-

(@ Eliminatetheinterface betweenthe I TAT and parties/ counsel to the
appeal in the course of proceeding

(b) Optimum utilization of the resourcesthrough economiesof scale.
(c) Appdlatesystemwith dynamicjurisdiction.

However the desireto achieve these ambitionsthrough technol ogical
integrationinjudicial processeswill betested by time.

4. ProposalsregardingAffordableHousing
(@ Date of sanction of loan — Extended (Sec. 80EEA)

Thefirst-time home buyersof residential house property not exceeding
Rs. 45 lakh have been provided adeduction of up to Rs. 1,50,000 in respect
of interest on housing loan sanctioned by abank or housing finance company
during the period 1st April 2019to 31st March 2021 under Section 80EEA
of the IT Act,

It isproposed to extend the date for sanction of loan from 31st March
2021 to 31st March 2022.

(b) Tax Holiday period — Extended

In continuation of the measuresto boost aff ordable housing the period
for obtaining the project approval has been extended by oneyear upto 31
March 2022. The other conditionsfor project igibility such asconstruction
to be completed within 5 yearsfrom the date of approval shall still continue.

(c) Notified affordable housing project

Theexisting provision of the section 80-IBA of theAct providesthat
profitsand gains derived from the business of building affordable housing
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project subject to certain conditions be allowed 100% deduction. One of
theconditionsisthat the project isapproved by the competent authority after
the 1st day of June 2016 but on or before the 31st day of March 2021.
To help migrant labourers and to promote affordablerental, it is proposed
to:

I.  Allow deduction under section 80-IBA of theAct also to such housing
projectsnotified by the Central Government.

ii. Extend the outer time limit i.e. 31st March 2021 for getting these
projects approved be extended to 31st March 2022.

Thesewel come measureswould helpinensuring ‘housing for al’ and
also boost the demand for affordable housing.

5. TaxAudit limit U/s 44AB

In order to incentivize non-cash transactions and to promote digital
economy it wasprovided in thelast budget that thethreshold limit for getting
the books of accounts audited for a person carrying on business was
increased from one crore rupees to five crore rupees in cases where:-

() Adggregate of al receiptsin cash during the previous year does not
exceed five per cent of such receipt;

AND

(i) Aggregate of al paymentsin cash during the previousyear does not
exceed five per cent of such payment.

Inthisbudget It isproposed to increase the threshold from five crore
rupees to ten crore.

Threshold limit of Rs. 10 croreto get the books of accounts audited
may sound good at thefirst instance but it wasvery well observed that due
toinherent conditionsof the provision stated above, not evenasmall fraction
of the assesses were able to derive any benefit.

6. Provisional attachment in Fake Invoice cases — Sec. 281B

Asper the provisions of Section 281B A ssessing Officer may provi-
sionally attach any property of the assessee, in order to protect theinterest
of revenue upon proper approval.

It isproposed to include penalty proceedings under section 271AAD
under thisumbrellaprovided thefollowing conditions are satisfied:
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I.  Amountsof penalty likely to beimposed exceeds rupeestwo crore,
ii.  Proper approval from specified higher authority isobtained,

iii. -~ Such attachmentsare Provisional and valid for 6 months,

iv. Section allowsthe assesseeto furnish abank guarantee.

7. Latepayment of Employees contribution tolabour welfarefunds

Allowablity of delayed deposit of employee’s contribution towards
variouswe farefunds hasbeen adebatableissue sincelast decade. Divergent
views have been expressed by High Courtsin thisregard, A Divison Bench
of theKeralaHigh Court inthecaseof CIT Vs. M/s. Merchem Ltd. (2015)
3781 TR 443 heldin favour of the Revenue while Rgjasthan High Court in
thecaseof CIT Vs. M/s. Udaipur Dugdh Utpadak Sahakari Sangh Ltd. and
in many other cases held in favour of the Assessee. There are severa
decisions of High Courts & ITAT mostly in favour of the assessee.

Amidst ongoingjudicia controversy respected Finance Minister thought
it fit to proposeinsertion of Explanation to Section 36(1)(va)(i) and Section
43B so as to disallow the deduction of payment towards employees
contribution after due date under respective acts.

It will be pertinent to note that the proposed amendment is bought by
way of insertion of Explanation which reads*that the provisions of section
43B shall not apply and shall be deemed never to have been applied for the
purposes of determining the* duedate” under the said clause”

However inthefinancebill under the proposed amendment it is stated
asunder

“This amendment will take effect from 1st April, 2021 and will,
accordingly, apply in relation to the assessment year 2021-2022 and
subsequent assessment years.”

Form reading of theabove, intention of the government isnot very clear
andit will again create controversy.

8. Levy of TDS on Purchase of Goods — Sec. 194Q

In order to widen the scope of TDS, itisproposed to levy aTDS of
0.1% on a purchase transaction exceeding Rs. 50 lakh in ayear. In order
to reduce the compliance burden, it is also proposed to provide that the
responsibility of deduction shall lie only on the persons whose turnover
exceeds Rs. 10 crore.
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In the recent past provision of TCS under section 206C (1H) were
made applicable on similar lines. Practical difficultieswerefaced by the
assessesin making the compliance of TCS provisions.

Now after the applicability of TDS provisions, TCSprovisonsonthe
sametransactionswill not be applicable.

9. Cash allowance in lieu of Leave Travel Concession (LTC)

Itisproposed to grant cash allowance to the employees equivalent to
their LTC component by permitting them to incur expenditure on purchase
of goods or services which are liable for 12% or more GST rate. Such
specified expenditure shall be reckoned against their LTC entitlement and
shall not exceed Rs. 36000 per person or 1/3 of specified expenditure,
whicheverisless.

10. Increasein safeharbor limit for primary saleof residential units

Theexigtinglaw permitsan accepted variation of 10% in the stamp duty
valuation andtransaction value. Inthisbudget ashort-term relaxation has
been provided to accept variation of 20% in the stamp duty val uation and
transaction value. Thiswill enablereal estate developersto liquidatetheir
unsold inventory at rateslessthan 20% of the prevailing stamp duty vauation
without any impact on taxableincome of thetransferor and transferee. This
proposal will certainly give new lifeto stagnant real estate sector.

11. Dispute Resolution Committee

It has been proposed to setup a Dispute Resol ution Committee (DRC)
to provide early tax certainty to small and medium taxpayers. The scheme
shall cover caseswherethereturnedincomeisuptofifty lakhsand aggregate
variation proposed is upto ten lakhs.

12. Unit Linked Insurance Policy (ULIP) — Sec. 10(10D)

Considering theinstancesthat high net worth individualsare claiming
exemption under said section by investing in ULIPwith huge premium, the
Finance Bill 2021 has proposed that the exemption under Section 10(10D)
shall not be available with respect to any ULIP issued on or after the 01-
02-2021, if the amount of premium payable during theterm of the policy
exceeds Rs. 2,50,000 per annum.

13. Interest of Provident Fund account
It has been proposed that the exemption shall not be availablefor the



2021)

www.dineshgangrade.com

Article : Union Budget 2021 & Income Tax 113

interest income accrued during the previous year on the recognised and
statutory provident fund in the account of the person to the extent it rel ates
to the contribution made by the employeesin excessof Rs. 2,50,000ina
previousyear.

14. Tax proceedings made faster to reduce litigation burden

Time-limit for issuing noticesfor initiating scrutiny proceedings been
reduced to three monthsfrom the end of financial year inwhichreturn
isfiled (earlier sx months). Eventhetime-limit for completing scrutiny
assessments has been reduced to nine months from the end of
assessment year for cases pertaining to AY 2021-22 onwards. Also,
time for processing of returns has been reduced to nine months.

Thereassessment timelimitshave been relaxed from six yearsto three
yearsbarring specific caseswhere the cases can be reopened upto ten
years.

Thetimelimit for filing of belated return or revised returnis proposed
to be reduced by 3 months. Now the belated or revised return can be
filed on or before December 31 of theA.Y. or before the completion
of the assessment, whichever isearlier.

Particulars Present Due Revised Due
Dates Dates
Filingof origina ITR 31-7-2021 No Change
31-10-2021
30-11-2021
Filing of belated or revised ITR 31-03-2022 31-12-2021
Processing of return U/s143(1) 31-03-2023 31-12-2022
Issue of noticefor scrutiny 30-09-2022 30-06-2022
assessment U/s 143(2)
Completionof scrutiny assessment  31-03-2023 31-12-2022
U/s 143(3)
Completion of best judgment 31-03-2023 31-12-2022

assessment U/s 144
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15. Extension of date of incor poration for eligiblestart up claiming
tax holiday

In order to support the start-up ecosystem in the Country, the sunset
period of qualifying conditions has been further extended by aperiod of one
year.

16. Rationalisation of provisionsof Minimum Alternate Tax (MAT)
No MAT for foreign companiesearning dividend incomefrom India.
17. CharitableTrusts& Institutions

Raising of prescribed limit for exemption U/s10 (23C) (iiiad) & (iiiae)
of the Act

e Clause(23C) of section 10 of theAct providesfor exemption of income
received by any person on behalf of different fundsor institutionsetc.
specified in different sub-clauses.

e Section 10 (23C)(iiiad) provides for the exemption for the income
received by any person on behalf of university or educational ingtitution
asreferred to in that sub-clause. The exemptions under the said sub-
clause are available subject to the condition that the annual recei pts of
such university or educational institution do not exceed the annual
receipts as may be prescribed.

e Similarly, section 10(23C)(iiiae) providesfor the exemption for the
income received by any person on behalf of hospital or institution as
referred toin that sub-clause. The exemptionsunder the said sub-clause
are available subject to the condition that the annual receipts of such
hospital or institution do not exceed the annual receipts as may be
prescribed.

e Thepresently prescribed limit for thesetwo sub-clausesisRs 1 crore
as per Rule 2BC of the Income-tax Rule.

In order to provide benefit to small trust and institutions, it has been
proposed that thethreshold limit of annual receiptsfor claiming exemption
under sub-clause (iiiad) and (iiiae) shall be increased to Rs5 crore.

Under present difficult situations, proposalsin the Union Budget
as regards Income Tax can be termed as ‘Balanced’.

Q
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(20 Notification u/s3r/w Section 5of CGST Act, 2017 amend-
ing No. 2/2017-Central Tax dated 19-6-2017 notifying
amendment to jurisdiction of Central Tax officers

No. 02/2021-Central Tax

G.S.R. 18(E). New Delhi, Dated 12th January, 2021 - In exercise
of the powers conferred under section 3 read with section 5 of the Central
Goods and Services Tax Act, 2017 (12 of 2017) and section 3 of the
Integrated Goods and Services Tax Act, 2017 (13 of 2017), the Govern-
ment, hereby makesthefollowing natification further toamend thenatification
of the Government of India, Ministry of Finance, Department of Revenue
No. 2/2017-Central Tax, dated the 19th June, 2017, published inthe Gazette
of India, Extraordinary, Part 11, Section 3, Subsection (i) videnumber GS.R.
609(E), dated the 19th June, 2017, namely: -

Inthe said notification, -
(). inTablel, -

(@ againgt S.No.7,incolumn(4),for 7.4.2 and the entriesrel ating thereto,
thefollowing shall be substituted, namely: -

(4)
“7.4.2 Commissioner (Appealsl) Delhi and Additional
Commissioner (Appedsl!l) Dehi”;

(b) against SI. No. 14, in column (4), for 14.4.1 and the entries relating
thereto, thefollowing shall be substituted, namely: -

4)

“14.4.1 Commissioner (Appeasil) Mumbai and Additional
Commissioner (Appeasl) Mumbai”;

(1. inTablelll, thefollowing shall be inserted at the end, namely: -

“Note 1: The Commissioner (Appeals|) Delhi mentioned in Column
(4) for entriesat S. No. 7.4.1 and 7.4.2 shall havejurisdiction over Delhi
| and Delhi 11 mentioned in Column (2) at SI. No. 13 and 14 of Tablelll;

Note 2: The Commissioner (Appealsil) Mumba mentionedin Column
(4) for entries at Sl. No. 14.4.1 and 14.4.2 shall have jurisdiction over
Mumbai | and Mumbai 11 mentioned in Column (2) at Sl. No. 31 and 32
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of Tablelll.”

Note: Theprincipal Notification No. 2/2017-Central Tax, dated the 19th
June, 2017, published in the Gazette of India, Extraordinary, Part 11, Section
3, Sub-section (i) vide number G.S.R. 609(E), dated the 19th June, 2017
and was |ast amended vide notification No. 04/2019 —Central Tax, dated
29th January, 2019, published vide number GS.R. 64 (E), dated the 29th
January, 2019.

[Published in the Gazette of India dated 12-1-2021]
Q

(21 Chhattisgarh Notification : Extension of time limit for
FORM-18 Part-C,Year 2016-17 upto 10-02-2021

No. F 10-59/2020/CT/V (1) Dated 29th January 2021 - In exercise
of the powers conferred by clause (ii) of sub-section (1) of section 15-B
of the Chhattisgarh Value Added Tax Act, 2005 (No. 2 of 2005), the State
Government, hereby, makesthefollowing amendment in this departments
notification No. F-10-59/2020/CT/V (135), dated 24-12-2020, namely :-

AMENDMENT
Inthesaid notification,-

For thefiguresand punctuation® 31-01-2021", wherever they occur the
figuresand punctuation “10-02-2021" shall be substituted.
d

(22 Chhattisgarh Notification : Extension of time limit for
FORM-18 - Year 2016-17 upto 10-02-2021

No. F 10-59/2020/CT/V ( 2) Dated 29th January 2021 - In exercise
of the powers conferred by clause (ii) of sub-section (1) of section 15-B
of the Chhattisgarh Value Added Tax Act, 2005 (No. 2 of 2005), the State
Government, hereby, makesthefollowing further amendment in thisdepart-
ments notification No. F-10-59/2020/CT/V (136), dated 24-12-2020,
namely :-

AMENDMENT
Inthesaid notification,-

For thefiguresand punctuation “ 31-01-2021", wherever they occur the
figuresand punctuation “10-02-2021" shall be substituted.
Q
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(23 Relevant extract from Budget Speech of FM

Indirect Tax Proposals
GST

174.Beforel cometo my Indirect Tax proposals, | would liketo appraise
the House on GST. The GST is now four years old, and we have taken
several measuresto further simplify it. Some of the measuresinclude:

i.  nil returnthrough SMS,

ii. — quarterly return and monthly payment for small taxpayers,
iii. eectronicinvoicesystem,

iv. validated input tax statement,

v. prefilled editable GST return, and

Vi.  staggering of returnsfiling.

The capacity of GSTN system has al so been enhanced. We have al so
deployed deep anayticsand Artificia Intelligencetoidentify tax evadersand
fakebillersand launched special drivesagainst them.

175. Theresults speak for themsel ves. We have maderecord collectionsin
thelast few months.

176. The GST Council has painstakingly thrashed out thorny issues. As
Chairperson of the Council, | want to assure the House that we shall take
every possi ble measureto smoothen the GST further, and remove anomalies
such astheinverted duty structure.

Custom Duty Rationalization

177. Our Custom Duty Policy should havethe twin objective of promoting
domestic manufacturing and hel ping Indiaget onto global value chain and
export better. Thethrust now hasto be on easy accessto raw materialsand
exports of value added products.

178. Towards this, last year, we started overhauling the Customs Duty
structure, eliminating 80 outdated exemptions. | also thank everyonewho
responded overwhelmingly to acrowd-sourcing cal for suggestionson this
revamp. | now proposeto review morethan 400 old exemptionsthisyear.
Wewill conduct thisthrough extensive consultations, and from 1st October
2021, wewill putin placearevised cusomsduty structure, freeof distortions.
| also proposethat any new customs duty exemption henceforth will have
validity up tothe 31st March following two yearsfrom the date of itsissue.
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Electronic and M obile Phone Industry.

179. Domestic el ectronic manufacturing has grown rapidly. We are now
exporting items like mobiles and chargers. For greater domestic value
addition, we arewithdrawing afew exemptionson partsof chargersand sub-
parts of mobiles. Further, some parts of mobileswill movefrom‘nil’ rate
to a moderate 2.5%.

Iron and Sed

180. MSMEsand other user industries have been severely hit by arecent
sharpriseiniron and sted prices. Therefore, we are reducing Customs duty
uniformly to 7.5% on semis, flat, and long products of non-alloy, alloy, and
stainlesssteels. To providerelief to meta re-cyclers, mostly MSMES, | am
exempting duty on stedl scrap for aperiod up to 31st March, 2022. Further,
| amasorevoking ADD and CV D on certain stedl products. Also, to provide
relief to copper recyclers, | am reducing duty on copper scrap from 5% to
2.5%.

Textile

181. TheTextiles Sector generatesemployment and contributes significantly
to the economy. Thereisaneed to rationalize dutieson raw material inputs
to manmadetextiles. We are now bringing nylon chain on par with polyester
and other man-madefibers. We are uniformly reducing the BCD rateson
caprolactam, nylon chipsand nylonfiber & yarnto 5%. Thiswill helpthe
textileindustry, MSMEs, and exports, too.

Chemicals

182. We have calibrated customs duty rates on chemicals to encourage
domestic value addition and to remove inversions. Apart from other items,
we are reducing customs duty on Naptha to 2.5% to correct inversion.

Gold and Silver

183. Gold and silver presently attract abasic customsduty of 12.5%. Since
the duty wasraised from 10%in July 2019, prices of precious metals have
risen sharply. Tobringit closer to previousleves, wearerationalizing custom
duty on gold and silver.

Renewable Energy

184. InPart A, we have already acknowledged that solar energy hashuge
promisefor India. To build up domestic capacity, wewill notify a phased



www.dineshgangrade.com

2021) Budget Speech of FM 119

manufacturing planfor solar cellsand solar panels. At present, to encourage
domestic production, weareraising duty on solar invertorsfrom 5% to 20%,
and on solar lanterns from 5% to 15%.

Capital Equipment and Auto Parts

185. Thereisimmense potentia in manufacturing heavy capital equipment
domestically. We will comprehensively review the rate structure in due
course. However, wearerevising duty rateson certain itemsimmediately.
We proposeto withdraw exemptionson tunnel boring machine. It will attract
acustomsduty of 7.5%; and its partsaduty of 2.5%. We areraising customs
duty on certain auto parts to 15% to bring them on par with general rate
on auto parts.

M SME Products

186. We are proposing certain changesto benefit MSMES. Weareincreasing
duty from 10% to 15% on steel screwsand plastic builder wares. On prawn
feed we increase it from 5% to 15%. We are rationalizing exemption on
import of duty-freeitemsasan incentiveto exporters of garments, leather,
and handicraft items. Almost all theseitems are made domestically by our
MSMEs. We are withdrawing exemption on imports of certain kind of
leathers asthey are domestically produced in good quantity and quality,
mostly by MSMEs. We area so raising customs duty on finished synthetic
gem stonesto encourage their domestic processing.

AgricultureProducts

187. To benefit farmers, we are rai sing customs duty on cotton from nil to
10% and on raw silk and silk yarn from 10% to 15%. We are also
withdrawing end-use based concessi on on denatured ethyl acohol. Currently,
ratesare being uniformly calibrated to 15% on itemslike maize bran, rice
bran oil cake, and animal feed additives.

188. Thereisanimmediate need toimprove agricultural infrastructure so that
we produce more, while also conserving and processing agricultural output
efficiently. This will ensure enhanced remuneration for our farmers. To
earmark resourcesfor thispurpose, | propose anAgriculture Infrastructure
and Development Cess (AIDC) onasmall number of items. However, while
applying this cess, we have taken care not to put additional burden on
consumers on most items.

Q
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(24) M emor andum explainingtheprovisionsin FINANCEBILL,
2021

Goods and Service Tax
Note:
(@ CGST Act, 2017 means Central Goods and Services Tax Act, 2017
(b) IGST Act, 2017 means|ntegrated Goodsand Services Tax Act, 2017

Amendmentscarried out inthe Finance Bill, 2021 will comeinto effect from
the date when the samewill be notified, asfar aspossible, concurrently with
the corresponding amendmentsto the similar Acts passed by the Statesand
Unionterritorieswith Legidature.

I. AMENDMENTSIN THE CGST ACT, 2017:

S.  Amendment Clause of
No. the Finance

Bill, 2021
1. A new clause (aa) in sub-section (1) of Section 7 [99]

of the CGST Actisbeing inserted, retrospectively
with effect from the 1% July, 2017, so as to ensure
levy of tax on activitiesor transactionsinvolving
supply of goods or services by any person, other
than an individual, to itsmembersor constituents
or vice-versa, for cash, deferred payment or other
vauable consderation.

2. A new clause (aa) to sub-section (2) of the section [100]
16 of the CGST Act is being inserted to provide
that input tax credit on invoice or debit note may
be availed only when the details of such invoice or
debit note have been furnished by the supplier
in the statement of outward suppliesand
such details have beencommunicated to the
recipient of such invoice or debit note.

3. Sub-section (5) of section 35 of the CGST Act is [101]
being omitted so asto remove the mandatory
requirement of getting annual accounts
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S. Amendment

No.

121

Clause of
the Finance
Bill, 2021

audited and reconciliation statement submitted
by specified professional.

Section 44 of the CGST Act is being substituted
S0 as to remove the mandatory reguirement of
furnishing areconciliation statement duly audited
by specified professional and to providefor filing
of theannual return on selfcertification basis. It
further providesfor the Commissioner to exempt
aclass of taxpayersfrom the requirement of
filing theannual return.

[102]

Section 50 of the CGST Act is being amended,
retrospectively, to substitute the proviso to sub-section
(1) so asto charge interest on net cash liability with
effect from the 1st July, 2017.

[103]

Section 74 of the CGST Act is being amended so as

[104]

make sei zure and confiscation of goods and conveyances

intransit a separate proceeding from recovery of tax.

An explanation to sub-section (12) of section 75
of the CGST Act isbeing inserted to clarify that
“self-assessed tax” shall includethetax payablein
respect of outward supplies, the details of which
have been furnished under section 37, but not
included in the return furnished under section 39.

[105]

Section 83 of the CGST Act is being amended so
asto providethat provisiona attachment shall remain
validfor theentire period starting from theinitiation
of any proceeding under Chapter X11, Chapter XIV
or Chapter XV till the expiry of aperiod of one
year from the date of order made thereunder.

[106]
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S. Amendment
No.

(Vol. 66

Clause of
the Finance
Bill, 2021

9. A proviso to sub-section (6) of section 107 of the
CGST Act isbeing inserted to provide that no
appeal shall befiled against an order made under
sub-section (3) of section 129, unless a sum equal
to twenty-five per cent. of penalty has been paid
by the appellant.

[107]

10. Section 129 of the CGST Act is being amended
to delink the proceedings under that section relating
to detention, seizure and release of goods and
conveyancesin transit, from the proceedings under
section 130 rel ating to confiscation of goods or
conveyancesand levy of penalty.

[108]

11. Section 130 of the CGST Act is being
amended to delink the proceedings under that
section rel ating to confiscation of goods or
conveyancesand levy of penalty fromthe
proceedings under section 129 rel ating to detention,

[109]

sei zure and rel ease of goods and conveyancesin transit.

12. Section 151 of the CGST Act is being substituted

to empower thejurisdictional commissioner to call for

information from any person relating to any matter
dealt with in connection with theAct.

[110]

13. Section 152 of the CGST Act is being amended so
asto providethat no information obtained under

sections 150 and 151 shall be used for the purposes

of any proceedings under the Act without giving
an opportunity of being heard to the person
concerned.

[111]
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S. Amendment Clause of
No. the Finance

Bill, 2021
14. Section 168 of the CGST Act is being amended [112]

to enablethejurisdictional commissioner to
exercise powers under section 151 to call for
informetion.

15.

Consequent to the amendment in section 7 of the [113]
CGST Act paragraph 7 of Schedule 11 to the CGST

Act isbeing omitted retrospectively, with effect

from the 1st July, 2017.

AMENDMENTS IN THE IGST ACT, 2017:

Amendment Clause of
the Finance
Bill, 2021

Section 16 of the IGST Act is being amended [114]
o as to:

zero rate the supply of goods or servicesto a
Specia Economic Zone devel oper or a Special
Economic Zone unit only whenthesaid

supply isfor authorised operations,

restrict the zero-rated supply on payment of
integrated tax only to anotified class of taxpayers
or notified supplies of goods or services; and

link theforeign exchange remittancein case of
export of goodswith refund.
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(25) STewd RN & waa & deleH _

FAHTT kAT :

aneft g gfshar @ foF e gRT 3ATaeT i T SATHR
FIE T got AeEd Ao W ST 0T & 3T I8 SATAIS h T ISTERE 2rar
g1

il ST T Ukt o foTq SATEET & 3TeT AT U b TSR S fosh
UEE & &g & &, & & R |

it T & T Uk & [T &g 3 Siwed! & fFemt § g1 deae
T foar B, o1 et @ Siegdt 1 Sy aEm s g arfad # &
e & fier | gEe foT 37 fRfiie ot @ #t STuelis SUET 8N, &g g
22 feger i SR fope Mo Aifefthee &ty et § 3 gey § e s
fau &, gTerifen 38 AT A H 5 fo @, TR 3Eeh fofT didet W e SIS
T & T 38 TR ar3e § off foren o st oy e ge=m & fore
fopar ST & |

77 2Nt RS ®T 7E af

TC GRNRE FE|T & TR o1 ISy & o aafes ga &,
fRRfe That & |1y € Jerhy & AT ¥ Bl et STHATS TS hT
B |

> Al HIE TEWTEE GgIH TET HUAT & AT HRITRT T ATIR H1E, BIRUTE
T T TEATSISIT bl AU hidT ST FRT ANEHTE HeT W Wifdes 8T T ST
ST ST FeATIT AT 81T |

v Afe FREH TR wEd ar wor ¥ ar vt Rufa § el adad ar efr
SEEEE I ARSI HTAT &I |

v AR HE FaEs TEmiE TEEE T FHUAT AT ITR! T BeA T STt
2 AT IHT AAATE ey BT &1 ST & ar et Rerfa & femfer iRt
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TS & AT TS W SR TTI o U9aTd &1 IS ST il | Semde
% S IS ol JRT STTEAT T G | F-T I8 T2 HEaqUl & foh U8 A fthaner
T TS ol W ARKId &9 & IURYT BT Aar 8 |

FYe 3T hiee & T H HIeA

ST § STuedt AR 3T & T o & 39 29 Shiee i TlehT L o Frrmy
5 TTAR GRadH T ST R & | qa H I8 e am i o ok afs s1mes sfudeie)
2-T i ot §92 2o shfse Rt &1 & © 36 120 Sfaerd & SeR ok
HT §TE 2 H1SZ FAW L Tohd © 918 H 39 1 SHa 2020 H SR 110
gfaera & fear mar | 1 el 2021 & 39 g 105 Sfawrd s e R
fohg A aTe o g 3 O SR foRaT SR @)E e «ne e € fop e
e STadleR 2-T ¥ @ 3a4T &€ Shfee 317 Fom T b |

$  FIYE 29 HfeT FH F & fIT Uk ARAQUl I SHuedt wae § A% e
& g & T afe arer & et T e SuEdiem-1 ¥ SfueRT Saiey ast et
FT & T AT TS SF S a1 (U | SEATTor HEH & 3 F 1ok SHTder
TFE 0 UH YEH STuHdt &9 0 & U9 T T8 o AT SAa@Ts 35T el 8
T I 3G R 2F Ig TaHH e & & Sire fw mu & o1 afe foshar e
I SATERR-1 § ARy #f feeat 72 Sera & ar wHt fufa § shar sqaems
T FYe o hfee foesmer A&t foemm |

T Afs forelt sraes F T @ Rt weqa e fora & ar Ut Reurfer 7 3% fomm qe
3 shfee @1 Fo foRe qut TSt o ST 3 Y atfiie ST o 39’ Siewd
FRRAA & T IT HT T AT oF 3T TS 390 hieT FoiT & o TG S
afSr e & ST g% & 39 W & s e fohq uee F 39 e & fee o
AN foram T o7 forq ST ST § I8 E9E SR T T & foR a7 e
SITage! & AT & & Gk & AT &1 T & 3Tfq afe 370eh g foee & Rt
T o TR 7 AT U Rerfa F SIGAT SR STTORRT @ o I W SATST S9!
T |

3-3 foer & gafea SraaE § S9ie
gued & qd 100 foRrT Y gl & forr €3 forer oY amar 1 faT v Edt
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off | SIEA T 78 STHeRRT T &1 & off, {6 Ffe 100 for.d. @ g srferepam
5-6 = H & a7 &I S ekl & | 37q: Igd & JEUIT G Tk & §- foied T
QU IRLAT R Y| 37 19 200 forft &7 g & & forr -7 forer vy aferfed
RES i e R

% 50 TR & 3k g1t |rEft & qRaed W $-F foet o 2, geehr Jerar
100 .1, & fOU w &7 et &, Ut fepmerd o & oft [ 8 FRent
& $-3-foret 0T W &Y foT o ar-fi BT et 2 A R R A | gEferT e
w fo7 & fau 9 forer ww 31@ 200 for. . dh 1 @9 9= BT | I8 WM
feih 1-1-2021 ¥ AL & ™ T |

»  SUHI H I T TS Teh ST 3 99T SAHTSeIaehtel deh 36T feedsTer
TEl BT o7 FHH FHTEE AW & fore I8 fFraw A e fR e @ U S A
o7l 7 S fopu ST & 7 fer & oftae Aifew sty vt @ qer Aifew we @
& 7 fo7 & ofiax rfved & & Yt @ St1eT aIid T B e SFeETRET
TS O T TEd et qur 3Rt ared st & frer & gee |

FAUH & § 9 foe & TaEE o AgER afe frdt sEE ar e & g
I Afew R ST & 14 feT @ 0 o Uet St AT ST A ST oft ar
T Rufar § 3 ToROT T G 129 § 9RT 130 H SEAARA L AT SITar or
qAT 3% 100 IR X TF 100 SR Geel & S 61 0 R i T
UEEl ST T aedt off I8 TTa™ foesmd & TedaeIRe @ agd &t Tad or
T I HT GHI R ST BF ST & T ¥

> Siegdr § 3 forer &t U9edt a9T & ST TE SR X 0TSl U aTe i S
ST 368 ITeT [T T et 37 THTENR G & JaEM & e § o afg
Yot STTEST SATIHY & ST ITed fohq ST &b 15 fo & sfiat 39 g 7R dedl
sl T ST T2 A St ¥ ar Wt Refer § 3ot areT u At SFT S ST
FEETEr IR fRT ST & ST @ e |

T HEcIul Geie a8 foRam e ® {6 afy Rt g & gy deedt s
Tf3T 7ET & 1,00,000/- SHT H & S 7 &7 a8 ST o f&r STar & ar vt
Reerfer 7 amet =t freges s feam sma |
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¢ JOAF § 3R & 10,00,000/- & WA M & AT e a9 qoh HOHH
TEt foram ST o i @ fF ® 10,00,000/- FF U ST T W & ST
fhg 31 ® 10,00,000/- a7 Tk @@ St off AT § & A &7 7fd & a
STT ST 9T ATE ol (T U [T SITQT T 8167 6l ST W@ ST 36 TR
THIIET I el THT ek dATed bl [SUTEHS § T &l SATaveham Aai anft |

A H 3R § F foreT o ST 37 UTel Tl i o HROT & 5,00,000/
- Y TS It & @A & 5,00,000/ - T T T & a1 QET fRfaq & 49t &
10 iR & SeX 3TAfd & 50,000/~ ST Fh ST 0 ST ent off fohg
T T & STTER 3T L U Ueel Torsh-SToe T8 s SRt T ettt &
10,00,000/- &I 9l @t @7 & 10,00,000/- & 25 A9 & SR
AT 2,50,000/ - FIC ST A T & ST T I ST Gelt §6 THR ST
TeT & 50,000/- § & e w&qQ & St off 39 IWH S 2,50,000/
- FU AT A 2 |

»  IAAH I YU © fop afe et soraas i $-3-foet & grermt o1 e
Tel T & FROT FI3 Afew fGar Srar & qor v A & IR w & 14 o7
& ofiqT 3 T T U UeT T ST ST T2 ot St & ar e ffa § 3
JeRoT B Sfreedt saferfram &6t 9 130 & dd wRarer ST S ST oft qur
3 HIST 1 A o SR HL T et o af St off | 319 14 foq & ofiaw
Ut st TIST ST T2t fohdr STt feerfar & oreheor &t &RT 130 & g&diaid
o Hefe gaee ger i ™ §

e USERH FRE i & 1w 3 off Seae §U & ST 31 TS iRt g1 e
hfee Ad & ar TR fAEdiehuT sl ShiaTel ST aht ST |l o TSR Aok
e for ST Rty 7 sxereg $-9- foreT SeeTe Tt st ara, e Rufy
¥ g oft 78 firer |

» T 9gq & Heaqul TReci a8 foRa a & fof adu & STaeieiR-oF aad
TS AP & GNT AT HIEE IHISE & SN &1 T ST Fhell T b 37 T
FHEITH I 8T =T T § T 9™ I8 T¢I & foh AR 9 T 9F T deh
AfEHE T T | 39 TR Jaq 7 Siuwdt Hifee & faw aide smasdien o
HifEe U T arerdr g A TS R |
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T T & STTER (o off ZeiereT qu o ST SuHel SARIRIT i ary
62, 63, 64, 67, 73 Td 74 & YT a7 3o fohd ST 1 Rl O sroepiT
TSI 1 YT o UH SFAETSAT T SOt T NToSielt 31 fohaT ST HehaT o |

v fohq U SR ST % SR Afe i off YEr safe A 9w See
T HTfoTeh, SRR, AT Abdl, TS HFHBLL, USIHe, HL TATEHI IT IS
3 o4feh, St fop Sugel & e st i fored &, fS9eh g0 U8 degaent & &
g foRaT 81 3R ST9eT ek & ITRISE 3T MfasHed! 7= fohT ST dehl |

afe forelt soemts & gro forr forer SR o wret ar forsr fomarm ST B,
I 39 I T T Bt foled ST o ATl bt forsar fomam Smar @3

arar A et g R fomr forer S R s &
AT AT AT 1 ST R 5T $9e o shfee @ oo foRm T A
Y iy fSEIeget & ToOT | TTAd §192 0 shiee T aeid L foram

YT9Et i ATSEISHe! 31T T & TTEHT &l SRR H iy e af T8 &:-

9 ¥ SO ¥ Hefod JweT-12 H 9RT 62, 63 T 64 & 360 it
a“r T T €M § 9eX-12 & SHed GRS & e & e @
g1

v qd H ORIV SITe UF AT & GRae & S S 8 Hefed 9et-14 & aw
67 B 3T ST o, Tt ST ST H <X~ 14 3 SHE Gl 1 SMTiHet
FT form T R |

q& H AT U Repal & Safed 9et-15 & 9/ 73 T 74 & g9y e
off, T TEATIT SEEMT § 9e-15 & SHES gWreA i SiHe F o m@m
T

& SuEd & 9w 122 1 & IAdid a8 & 39 TR & o forer St fog
AT, HaTeAT ht SfT T, faeas SR R 3 fohg A i awers e e
AT AT I GeeATs I ForT foT ar &@r S foh, fomT $9e 2o shfee dom

T 3L |
a
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2021) Asharaf Ali. K.H Vs. Assistant STO (Ker) 73
(2021) 66 TLD 73 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Asharaf Ali. K.H

Vs.

Assistant Sate Tax Officer & Others
WP(C).No.: 21582 of 2020 (W)
October 13, 2020

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Misclassification - Section 129 of CGST Act, 2017 - The
allegation of mis-classification of goods cannot warrant a detention
of the goods under Section 129 of the GST Act.

On a consideration of the facts and circumstances of the case as
also the submissions made across the Bar, | find force in the contention
of the learned counsel for the petitioner that the allegation of mis-
classification of goods cannot warrant a detention of the goods under
Section 129 of the GST Act. In my view, if the respondents feel that there
has been a mis-classification of the goods, then it is for themto prepare
a report based on the physical verification done by them, get the
petitioner to sign on the same after recording his objections, if any, to
the findings recorded therein, and thereafter forward a copy of the said
report to the Assessing Officer of the petitioner, who can consider the
said report and objections at the time of finalising the assessment in
relation to the petitioner. The detention of the goods in transit cannot
be justified for the said reasons. [Para 3]

Sri. PN. Damodaran Namboodiri & Shri. Hrithwik D. Namboothiri,
Advocatesfor the petitioner.
Dr. Thushara James, GPfor the respondent.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 74 In the High Court of Kerala
Hon'ble K. Vinod Chandran, J.

Sameer Mat Industries & Other
Vs.

Sate Of Kerala & Others
WP(C).No.: 36413 of 2017 (B)

November 20, 2017
Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
trangit - Misclassification and under valuation - Section 129 of CGST
Act, 2017 - The issue of mis-classification and under valuation has
to be gone into by the respective assessing officers and not by the
detaining officer.

Detention, seizure and release of goods and conveyances in
trangt - Jurisdiction - The specific power invoked inissuingthenotice
for detentionisunder the CGST/SGST which isapplicableonly tothe
intra-state movement of goods.

Writ petition allowed

The petitioners shall be permitted release of the goods on the
execution of simple bond without sureties.

There is no doubt that the authorities appointed by the Sate have
been empowered to implement the provisions of the enactments which
regulates the inter-Sate as also the intra-Sate trade. However the
specific power invoked in issuing the impugned notice is under the
CGST/SGST which is applicable only to the intra-state movement of
goods.

Sri. M. Gopikrishnan Nambiar, Sri. P. Gopinath, Sri. K. John Mathai, Sri.
Joson Manavaan, Sri. Kuryan Thomas, Sri. Paulose C. Abraham & Sri. Rga
Kannan, Advocatesfor the petitioners.
Senior Government Pleader Dr. ThusharaJamesfor R1 & R2, Sri. Bobby
John, Advocate for R3.

:» JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Alfa Group Vs. Assistant STO (Ker) 75
(2021) 66 TLD 75 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

AlfaGroup

Vs.

Assistant Sate Tax Officer & Others
WP(C).No.: 30798 of 2019(Y)
November 18, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - MRP - Section 129 of CGST Act, 2017 - Thereisnoprovision
under the GST Act which mandates that the goods shall not be sold
at prices below the MRP declared thereon.

Detention Order quashed

When the statutory scheme of the GST Act is such as to facilitate
a free movement of goods, after self assessment by the assessees
concer ned, the respondents cannot resort to an arbitrary and statutorily
unwarranted detention of goods in the course of transportation. Such
action on the part of department officers can erode public confidence
in the system of tax administration in our country and, asa consequence,
the country’s economy itself. The High Court quashed the detention
order and directed the respondents to forthwith release the goods
belonging to the petitioner and also directed the Commissioner, Kerala
Sate Taxes Department, Thiruvananthapuram to issue suitable
instructions to the field formations so that such unwarranted detentions
are not resorted to in future.

Smit. Blossom Mathew, Advocate for the petitioner.
;- JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 76 In the High Court of Kerala
Hon'’ ble Dama Seshadri Naidu, J.

Asianet Digital Network Private Ltd.
Vs.

Assistant State Tax Officer & Others
WP(C).No.: 38747 of 2018

November 29, 2018

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Mismatch between delivery challan and e-way bill - Section
129(1)(a) of CGST Act, 2017 - The Department’s demand on the
petitioner to comply with Section 129(1)(a) cannot be faulted - The
Department’sinsisting on both the penalty and tax covering all the
set-top boxes cannot be sustained.

Writ Petition allowed

Under these circumstances, | hold that the Department's demand
on the petitioner to comply with Section 129(1)(a) cannot be faulted.
At any rate, the Department's insisting on both the penalty and tax
covering all the set-top boxes cannot be sustained. To be specific, the
petitioner has already shown in the delivery challan 200 set-top boxes
and mentioned its value aswell. So for the remaining boxes, that is 600,
the cost was not reflected. Subject to further adjudication of the issue
before the Sate Tax Officer, the petitioner could provide a bank
guarantee and personal bond under Section 129(1)(a) for the amount
to be confined to the 600 set-top boxes.

Sri. Sgji Varghese, Advocatefor the petitioner.
Dr. Thushara James, GP, Sri Sreelal N, Warrier, SC for the respondents.

;0 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Insha Trading Co. Vs. Sate of Gujarat (Guj) 7

(2021) 66 TLD 77 In the High Court of Gujarat
Hon'ble Ms. Harsha Devani & Ms. Sangeeta K. Vishen, JJ.
InshaTrading Company

Vs.

Sate of Gujarat

R/Special Civil Application No. 16901 of 2019

October 18, 2019

Deposition : In favour of Petitioner

Confiscation of Goodsor Conveyances- Section 130 of CGST Act,
2017 - Thedriver of the conveyance had duly produced the e-way bill
aswell astheinvoice- Nothing hasbeen pointed out to show that there
was any discrepancy in the e-way bill or thetax invoice - In thelight
of theCircular dated 13-4-2018, since, no discr epancieswer efound, the
conveyance was required to be allowed to move further.

Writ petition allowed

For the forgoing reasons, the petition succeeds and is accordingly,
allowed. The order dated 8-4-2019 issued by the third respondent under
section 130 of the CGST Act as well as the order of demand of tax and
penalty dated 29-1-2019, issued in Form GST MOV-09 are hereby
guashed and set aside and the third respondent is directed to forthwith
release the conveyance and goods in question. [Para 8]

It is clarified that the fact that this court has ordered release of the
goods and conveyance will not, in any manner, come in the way of the
respondents in proceeding against the petitioner in connection with the
contravention of any provisions of the GST Acts and the rules. [Para 8.1]

Mr. Chetan K. Pandya (1973) for the Petitioner(s) No. 1
Advance Copy Served To Government Pleader/PP(99) for the Respondent(s)
No. 1. Notice Served By DS(5) for the Respondent(s) No. 1,2,3

;2 JUDGMENT ::
TheJudgment of Court wasdeliveredby MS.HARSHA DEVANI, J.:

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 78 In the High Court of Kerala
Hon'ble PB. Suresh Kumar, J.

Age Industries (P) Ltd.
Vs.

Asst. Sate Tax Officer
WP(C).No.: 1680 of 2018
January 18, 2018

Deposition : In favour of Petitioner

Goods cannot be detained merely for infraction of Rule 138(2)
of the State SGST Rules - The first reason on which the goods are
detained, viz, that the goodswer e not accompanied by the document
provided for under Rule 138(2) State SGST Rulesis unsustainable.

Writ petition allowed

Power of detention contemplated under Section 129 of the SGST
Act can be exercised only in respect of goods which are liable to be
confiscated under Section 130 of the SGST Act; that there is no taxable
supply when goods are transported on delivery chalans so long as the
authenticity of the delivery chalan is not doubted and that therefore,
such goods cannot be detained merely for infraction of Rule 138(2) of
the Sate SGST Rules.

In the result, the writ petition is allowed, the impugned detention
is held to be illegal and the respondent is directed to release the
consignment to the petitioner forthwith. It is, however, made clear that
thisjudgment will not preclude the respondent frominitiating proceedings
against the petitioner for imposition of penalty contemplated under the
SGST Act for non-compliance of the provisions contained in the Sate
SGST Rules, if such imposition is provided under law. [Para 6]

Sri. Harisankar V. Menon, Smt. MeeraV. Menon & Smt. K. Krishna,
Advocatesfor the petitioner.
Sr. Government Pleader Sri. V.K. Shamsudheen for the respondent.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Ram Charitra Ram Harihar Vs. Sate of Bihar (Patna) 79

(2021) 66 TLD 79 In the High Court of Patna
Hon' ble Jyoti Saran & Partha Sarthy, JJ.

Ram CharitraRam Harihar Prasad

Vs.

Sate of Bihar & Others

Civil Writ Jurisdiction Case No.: 11221 of 2019
August 6, 2019

Deposition : In favour of Petitioner

E-way bill - Validation - Detention of goods- Amended Rule 138
asnotified in thegazettedated 7-3-2018 enablesa consignor of goods
to validate his E-WAY BILL and which was done by the petitioner
before the order of detention passed under Section 129.

The document at Annexure -A series would confirm that the goods
were tax paid and thus the exercise had to be regulated under the
provisions of Section 129(1)(b) which providesfor alenient applicability
of the penal provisions and understandably because the tax amount on
the goods has already been paid by the dealer.

Perhaps this important aspect of the matter has eluded the
assessing authority while carrying out the exercise. In our opinion the
entire exerciseis dehors the provisions of amended Rule 138 as notified
in the gazette dated 7-3-2018 which enables a consignor of goods to
validate his E-WAY BILL.

In our considered opinion, once the assessing authority i.e. the
Deputy Commissioner, Sate Tax has recorded in his proceedings that
the E-WAY BILL has been generated, meaning thereby the goods carried
a valid E-WAY BILL, the proceedings ought to have been brought to a
close, rather than to perpetuate theillegality asdonein the present case.

Mr. Jayanta Ray Chaudhury, Adv. & Mr. Binay Kumar, Adv. for the
petitioner. Mr. Vikash Kumar, SC-11 for the respondents.

:: ORAL JUDGMENT ::
The Judgment of the Court was delivered by JYOTI SARAN, J.:

[Full text of the judgment not produced here. For full text of the
judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 80 AppellateAuthority, GST, Himachal Pradesh
Rohit Chauhan, Addl. Commissioner, State Taxes & Excise (Gr-I)-cum-
AppellateAuthority, GST (Appeals)

Om Dutt

Vs.

ACST & E-cum-Proper Officer

Appeal No. : 012/2019

February 14, 2020
Deposition : In favour of Appellant

E-way bill - Procedural lapse - Penalty for certain offences -
Section 122 and 129 of CGST Act, 2017 - Dueto breakdown of goods
carrying vehicle the goods wer e transshipped to another vehicle -
Therefore, appellant should have updated the part-B of EWB before
resuming hisjourney liableto pay miner penalty.

Appeal allowed

Due to breakdown of goods carrying vehicle the goods were
transshipped to another vehicle. The e-way hill of the consignment
which was produced before the proper officer pertains to the previous
vehicle. The only mistake the e-way bill part-B was that the number of
the vehicle in which the goods were transshipped had not been entered
at the time of inspection of the vehicle. The appellant updated the e-
way bill and the number of the second vehicle was updated in the part-
B of the e-way bill. Despite the updation of the part-B of EWB the Ld.
Respondent detained the vehicle and imposed tax/penalty.

The Ld. respondent has imposed penalty in a mechanical manner
and has ignored the corrected and updated e-way bill as produced by
the appellant. Therefore, the tax/penalty under section 129(3) of the
CGST/HPGST Act, 2017 imposed is unsustainable.

The tax and penalty deposited by the appellant under section
129(3) may be refunded and a penalty of Rs. Ten Thousand only (Rs.
10,000) is imposed on the taxpayer under section 122(xiv) of the Act.

Sh. Rgjeev Prabhakar, Advocate for the Appellant.
Shri Sanjay Kumar, ACST& E, Proper Officer for the Department.

[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com] J
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2021) Integrated ConstructiveVs.ACST& E (AA-HP) 81

(2021) 66 TLD 81 AppellateAuthority, GST, Himachal Pradesh
Rohit Chauhan, Addl. Commissioner, State Taxes & Excise (Gr-I)-cum-
AppellateAuthority, GST (Appeals)

Integrated Constructive Solutions

Vs.

ACST & E-cum-Proper Officer ChambaCircle

Appeal No. : 018/2019

February 14, 2020

Deposition : In favour of Appellant

E-way bill - Procedural lapse - Penalty for certain offences -
Section 122 and 129 of CGST Act, 2017 - Dueto breakdown of goods
carrying vehicle the goods wer e transshipped to another vehicle -
Therefor e, appellant should have updated the part-B of EWB before
resuming hisjourney liableto pay miner penalty.

Appeal allowed

Due to breakdown of goods carrying vehicle the goods were
transshipped to another vehicle. The e-way bill of the consignment
which was produced before the proper officer pertains to the previous
vehicle. The only mistake the e-way bill part-B was that the number of
the vehicle in which the goods were transshipped had not been entered
at the time of inspection of the vehicle. The appellant updated the e-
way bill and the number of the second vehicle was updated in the part-
B of the e-way bill. Despite the updation of the part-B of EWB the Ld.
Respondent detained the vehicle and imposed tax/penalty.

The Ld. respondent has imposed penalty in a mechanical manner
and has ignored the corrected and updated e-way bill as produced by
the appellant. Therefore, the tax/penalty under section 129(3) of the
CGST/HPGST Act, 2017 imposed is unsustainable.

The tax and penalty deposited by the appellant under section
129(3) may be refunded and a penalty of Rs. Ten Thousand only (Rs.
10,000) is imposed on the taxpayer under section 122(xiv) of the Act.

[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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82 Tax Law Decisions (Vol. 66
(2021) 66 TLD 82 In the High Court of Kerala
Hon’ ble Dama Seshadri Naidu, J.

SabithaRiyaz

Vs.

Union of India & Others
WP(C).No.: 34874 of 2018
October 31, 2018

Deposition : In favour of Petitioner

E-way bill - Typographical error in distance- TheHigh Courtin
view of Circular N0.64/38/2018-GST, dated 14th September 2018
directed the respondents to release the goods.

Writ petition allowed

Indeed, the Central Board of Indirect Taxes and Customs has come
across many minor discrepanciesinthee-way bills, resulting in summary
detention of the goods. Then, it has issued this circular.

| reckon the distance between Kerala and Uttarakhand is a matter
of record and thus verifiable. As | have already noted, the e- way hill
showed the distance as 280 Kms, instead of 2800 Kms—one zero
missing. This cannot be anything other than a typographical error, and
a minor at that.

Under these circumstances, | hold that the 11th respondent will
consider the petitioner’s request for release in terms of the circular,
expeditiously. With these observations, | dispose of the writ petition.

Dr. K.P. Pradeep, Smt. NeenaArimboor, Smt. Rani Mumthas, Sri. Sanand
Ramakrishnan, Smt. AnjanaKannath & Sri. T.T. Biju, Advocatesfor the
petitioner.

Sri. N. Nagaresh, Assistant Solicitor General for the respondents.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]

a



www.dineshgangrade.com

2021) Daily Express Vs. Assistant STO (Ker) 83
(2021) 66 TLD 83(1) In the High Court of Kerala
Hon'’ ble Dama Seshadri Naidu, J.

Daily Express

Vs.

Assistant Sate Tax Officer & Others
WP(C).No.: 35665 of 2018
November 29, 2018

Deposition : In favour of the Department

Detention, seizure and release of goods and conveyances in
transit - Section 129 of CGST Act, 2017 - Transporter - Section
129(1)((b) appliestoall other per sonsinterested in thegoodsthan the
consignor - If thepetitioner (transporter) isinterested, then it answers
that description. [The * DB also confirmed this judgment on 4-2-2020]

Writ petition dismissed
Smt. S. Sujini, Advocatefor the petitioner.
Dr. Thushara James, GPfor the respondents.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]

a

(2021) 66 TLD 83(2) In the High Court of Kerala
Hon’ ble K.Vinod Chandran & Ashok Menon, JJ.

*Daily Express

Vs.

Assistant State Tax Officer & Others

WA No.: 253 of 2019

February 4, 2019

Deposition : In favour of the Department

Detention, seizure and release of goods and conveyances in
transit - Section 129 of CGST Act, 2017 - Transporter - The Division
Bench confirmed thesinglebench judgment that the provisonsunder
Section 129(1)(b) appliesto the transporter as person interested in
the goods and ther efor e notices of detention do not suffer from any
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legal infirmity calling for interference.

Could the transporter having no tax liability, for the goods
transported, face detention, seizure and penalty, as provided under
Section 129 of the Central Goods and Services Tax Act, 2017 (“ CGST
Act” for brevity)?, is the question that arises for consideration in this
appeal over WP(C) No0.35665/2018 before us. [Para 1]

We cannot accept the argument of the appellant for the reason that
Section 129(1) makes it adequately clear that any person who is
interested inthe goods shall beliableunder Section 129(1)(b). Particularly,
a reading of Section 129(6) would indicate that where a person
transporting any goods or the owner of the goods, fails to pay the
amount of tax and penalty as provided in sub-Section (1) within 14 days
of such detention or seizure, further proceedings shall be initiated in
accordance with the provisions of Section 130. Thiswould undoubtedly
indicate action not only against the goods, but also against the
transporter. [Para 7]

The non-obstante clause in Section 129 indicate that neither
Section 126, nor the general provision of penalty under Section 125, or
Section 122 would apply in cases where Section 129 is attracted. Section
126 refersto *minor breaches . Explanation(a) to section 126 statesthat
a breach shall be considered a ‘minor breach’, if the amount of tax
involved is less than five thousand rupees. Hence for that reason alone,
Section 126 is not attracted in the instant case. [Para 8]

The learned Single Judge had rightly dismissed the Writ Petition
refusing to find any infirmity in Exts.P5 to P7 notices and therefore,
the Writ Appeal iswithout any meritsand requiresto be dismissed, which
we do. [Para 9]

:: JUDGMENT ::
The Judgment was delivered by Ashok Menon, J. -

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]

a



www.dineshgangrade.com

2021) Godrej Consumer Vs.ACST& E (AA-HP) 85

(2021) 66 TLD 85 AppellateAuthority, GST, Himachal Pradesh
Rohit Chauhan, Addl. Commissioner, State Taxes & Excise (Gr-I)-cum-
AppellateAuthority, GST (Appeals)

Godreg Consumer ProductsLtd., Solan

Vs.

ACST & E-cum-Proper Officer, CircleBaddi-I|

Appeal No. : 005/2019, Order No.: 2986/91

February 11, 2020

Deposition : In favour of Appellant

E-way bill - The mistake in entering distance in E-way bill isa
typographic error and may betreated asa minor one.

Sh. Vijay Dhiman, Asst. Manager for the Appellant.
Shri Deep Chand, ASTEO, Shri Ajay Kumar, ASTEO, Proper Officer for
the Department.

:: ORDER ::
7. Asper thecircumstantial evidenceand as per thedecision of Hon'ble
KeralaHigh Court[SABITHARIYAZ (2021) 66 TLD 82 (Ker)], it appears
that the mistakein entering distancein E-way bill isatypographic error and
may be treated as a minor one. Therefore, the appeal of the appellant is
accepted and the order of theAss stant Commissioner State Taxes & Excise
- Cum proper officer Baddi Circle-1l isset aside. The additional demand
of Rs. 1,54,798/- (IGST - 77,399/- + penalty INR 77,399/-) deposited by
the appellant may be refunded and the penalty of Rs. 500/- under SGST
and Rs. 500/- under CGST u/s 125 of CGST/HPGST Act, 2017 isimposed
on the Appellant in accordance to CBIC Circular No. 64/38/2018-GST,
dated 14th Sep 2018 and the State Circular No. 12-25/2018-19-EXN-
GST-(575)-6009-6026 dated 13th March 2019. Thejudgment inthiscase
was reserved on 4-1-2020 and is released today.

Partiesbeinformed accordingly.

[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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(2021) 66 TLD 86 In the High Court of Kerala
Hon' bleA. Muhamed Mustague, J.

Rai Prexim India Private Limited
Vs.

Sate of Kerala & Others
WP(C).No.: 39022 of 2018

December 4, 2018
Deposition : In favour of Petitioner

E-way bill - Human error - If ahuman error which can be seen
on naked eyeisdetected, such human error cannot be capitalised for
penalisation.

Writ petition disposed of

If a human error which can be seen on naked eye is detected, such
human error cannot be capitalised for penalisation. Normally, this Court
could not have persuaded to accept the contention on prima facie value
asitisa matter for decision by competent authority and this Court can
only order release of the vehicle and goods as against Bank guarantee.
But | am persuaded to adopt a different course for the simple reason
that if the petitioner had paid the IGST in accordance with the value
as shown in the original bill, goods cannot be detained and shall be
released to the petitioner. Therefore, the following orders are issued.

On verification, if it is found that the petitioner had paid the IGST
in accordance with the value shown in Ext.P4, the vehicle and the goods
shall be released to the petitioner on executing a simple bond. However,
if it isfound that the petitioner had not paid the IGST according to the
value shown in Ext.P4, the petitioner’'s goods and vehicle need be
released only on furnishing bank guarantee.

This writ petition is disposed of as above

Dr. K.P. Pradeep, Smt. AnjanaKannath, Smt. NeenaArimboor, Smt. Rani
Mumthas, Sri. Sanand Ramakrishnan & Sri. T.T. Biju, Advocates for
petitioner. Smt. Thushara James, Government Pleader for the respondent.

;o JUDGMENT ::
[Full text of the Judgment not produced here. For full text of the

Judgment login to www.dineshgangrade.com]
a
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2021) Kannangayathu Metals Vs. Assistant STO (Ker) 87

(2021) 66 TLD 87(1) In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Kannangayathu M etals

Vs.

Assistant State Tax Officer & Others
WP(C).No.: 30185 of 2019

November 8, 2019

Deposition : In favour of Petitioner

E-way bill - Alternate route - There cannot be a mechanical
detention of a consignment solely because the driver of the vehicle
had opted for adifferent route, other than what isnormally taken by
other transporters of goods covered by similar e-Way bills.

Sri.Tomson T. Emmanuel, Advocate for the petitioner.
M.M. Jasmine, GP for the respondents.
;2 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]

a
(2021) 66 TLD 87(2) Inthe High Court of Telangana
Hon'ble M.S. Ramachandra Rao & T. Amarnath Goud, JJ.
Commercial Seel Company
Vs.
The Assistant Commissioner of Sate Tax
Writ Petition No.: 2161 of 2020
March 4, 2020

Deposition : In favour of Petitioner
E-way bill - There is no material placed on record by the 1st
respondent to show that any attempt was made by the petitioner to

deliver the goods at a different place - Wrong destination is not a
ground todetain thevehiclecarryingthegoodsor levy tax or penalty.

Writ petition allowed

Shaik Jeelani Basha, Advocatefor the petitioner.
GP. for Commercia Tax TG
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:: ORDER ::
The Order of the Court was made by M.S. RAMACHANDRA
RAO, J.:

[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]

J

(2021) 66 TLD 88 In the High Court of Kerala
Hon’ bleAlexander Thomas, J.

M.R. Traders

Vs.

Assistant State Tax Officer (INT) State GST & Others
WP(C).No.: 2713 of 2020(L)

January 31, 2020

Deposition : In favour of Petitioner

E-way bill - Address - The address shown in the invoice is
different from theaddressshown in the E Way bill etc.isonly aclerical
mistakeand isnot a seriousmistakewhich should justify thedetention
and penalty proceedings.

Writ petition disposed of

The 1st respondent shall taken take into consideration the vital
contention urged by the petitioner that the so called error pointed out
by the respondent for issuing Ext. P4 order, that the address shown in
the invoice is different from the address shown in the E Way hill etc.
is only a clerical mistake and is not a serious mistake which should
justify the detention and penalty proceedings and also the contentions
raised by the petitioner on the basis.

Sri. Krishna Prasad S., Smt. Rohini Nair & Smt. Sneha Manjooran,
Advocatesfor the petitioner.
Smt. M.M, Jasmine, Govt. Pleader for the respondents.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Ramdev Trading Co. Vs. Sate of U.P. (All) 89

(2021) 66 TLD 89 Inthe High Court of Allahabad
Hon' ble Bharati Sapru & SaumitraDayal Singh, JJ.

Ramdev Trading Company and Another
Vs.

Sate of U.P. and 3 Others

Writ Tax No.: 779 of 2017

November 30, 2017

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - TDF - Section 129 of CGST Act, 2017 - TDF is absent and
that the goods have been mis-described is not a valid ground for
imposing penalty.

Writ petition allowed

At the stage of seizure the detaining authority had not applied his
mind, nor formed any opinion as to intention to evade tax. The only
allegation made in the seizure order is to the effect that the TDF is
absent and that the goods have been mis-described. There is no
allegation whatsoever as to the intention of the petitioner to evade tax.

In absence of any allegation or evasion of tax being made against
the petitioner at the stage of detention and seizure and even at the stage
of issuance of notice of penalty, it is difficult to sustain the penalty.

The goods were infact being transported from Rajasthan to Assam
asdisclosed in the Tax I nvoi ce and other documents found accompanying
the goods. The breach was purely technical.

Theseizure order asalso the penalty order are wholly unsustainable
and are hereby quashed. The goods and vehicle may be released
forthwith without furnishing any security. Writ petition is allowed.

Shubham Agrawal, Advocatefor the petitioners.
C.S.C.,A.S.Gl. for the respondents.

:: ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
J
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(2021) 66 TLD 90 AppellateAuthority, GST, Himachal Pradesh
Rohit Chauhan, Addl. Commissioner, State Taxes & Excise (Gr-I)-cum-
AppellateAuthority, GST (Appeals)

Bhushan Power & Steel Limited

Vs.

ACST&E (Proper Officer), Circle Mall Road

Appeal No. : 007/2019, 008/2019 & 009/2019, Order No.: 2980-85
February 11, 2020

Deposition : In favour of Petitioner

E-way bill - E-way bill isinvalid only if Part-B of E-way bill is
not filled or aconsider abletimeto updatethe Part-A of e-way bill has
goneby - When consignment of goodsisaccompanied with aninvoice
or any other specify document and also an e-way bill, proceeding
u/s 129 of the GST Act may not beinitiated - Therefore, imposition
of tax/ penalty by the respondent is harsh and unsustainable.

Appeal allowed

Rule 138(10) saysthat validity of e-way bill may be extended within
8 hours from the time of its expiry but in the instant cases the vehicle
was practically apprehended in almost 08 to 09 hours of the expiry of
the e-way bill, prima facie it appears that, the appellant has been not
given reasonable opportunity to update the Part-A of e-way bill. It was
noted that Part-B of the e-way bill was duly filled which puts to rest
on any doubts about the intention of the appellant to evade tax.
Secondly, Circular No. 64/38/2018-GST dated 14th of September, 2018
issued by the Central Board of Indirect Taxes and Customs and the
circular of Government of Himachal Pradesh dated 13-3-2019 valid
from 14-9-2018 clearly states the issue. [Para 15]

Sh. Rakesh Sharma,Adv. for the Appellant.
Ms. Poonam Thakur, ACST&E, Proper Officer for the Department.

:: ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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2021) Synergy Fertichem Vs. Sate of Gujarat (Guj) 91

(2021) 66 TLD 91 In the High Court of Gujarat
Hon'ble J.B. Pardiwala& Bhargav D. Karia, JJ.

Synergy Fertichem Pvt. Ltd.
Vs.
Sate of Gujarat

R/Specia Civil Application No.: 4730 of 2019, 6125 of 2019 &
6118 of 2019

February 19, 2020
Deposition : In favour of Petitioner

Confiscation of Goodsor Conveyances- Suspicion - Section 130
of CGST Act, 2017 - Merely on suspicion, theauthoritiesmay not be
justified in invoking Section 130 of the Act straightway - If the
authorities are of the view that the case is one of invoking Section
130 of the Act at the very threshold, then they need to record their
reasons for such belief in writing.

Writ petition disposed of

It is now for the applicants to make good their case that the show
cause notice, issued in GST-MOV-10, deserves to be discharged.

In view of the above, thiswrit application stands disposed of. Rule
is made absolute to the aforesaid extent.

For the reasons recorded in the Special Civil Application No. 4730
of 2019, the Special Civil Application No. 6125 of 2019 and the Special
Civil Application No.6118 of 2019 also stands disposed of.

Uchit N. Sheth (7336) for the Petitioner(s) No. 1, 2.
Mr. Soham Joshi, LD. AGP for the Respondent(s) No. 1, 2.

;> COMMON ORAL ORDER ::
The Order of the Court was made by J.B. PARDIWALA, J.:

[Full text of the order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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(2021) 66 TLD 92(1) In the High Court of Karnataka
Hon'ble Mrs. S. Sujatha, J.

Shree Enterprises & Another
Vs.
Commercial Tax Officer, Shivamogga
Writ Petition No.: 6445 of 2019 & 7370 of 2019 (T-RES)
March 14, 2019
Deposition : In favour of Petitioner

Confiscation - Section 130 of CSGT Act, 2017 - It iswell settled
law that unless the tax and penalty are quantified, no confiscation
order could be passed - It is necessary to provide opportunity.

Sri. Harish V.S., Advocate for the petitioner.
Sri. VikramA. Huilgol, HCGPfor the respondent.
:: ORDER ::
[Full text of the order not produced here. For full text of the Order

login to www.dineshgangrade.com]
a

(2021) 66 TLD 92(2) In the High Court of Kerala
Hon’ ble Dama Seshadri Naidu, J.

Noushad Allakkat

Vs.

The Sate Tax Officer (WC) & Others

WP(C).No.: 32237 of 2018

October 4, 2018

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Penalty - Section 129 of CGST Act, 2017 - Thenon-production
of goodsisnot aground for imposition of penalty and therewould be
no requirement to distinguish on facts the decision in Madhu M .B.

;0 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) G. Murugan Vs. Government of India (Mad) 93
(2021) 66 TLD 93 In the High Court of Madras
Hon' ble Dr. Anita Sumanth, J.

G. Murugan

Vs.

Government of India & Another
W.P. No.: 4106 of 2019 & W.M.P. No.: 4609 & 4613 of 2019
February 14, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Non-speaking order - Section 129 of CGST Act, 2017 - The
non-speaking order of detention cannot be sustained and the same
is quashed.

Writ petition allowed

Thus, detention/seizure is provided for only in cases where the
Department is prima facie convinced that there is a contravention of
the provisions of the Act and the Rules. The order of detention has to
reflect the reasons for which the seizure of the conveyance/goods has
been effected. [Para 9]

Though Section 107 of the Act provides for appeals or revisions
that may be filed by any person aggrieved by any decision or order
passed under this Act by an adjudicating authority, I am not inclined,
in the circumstances of the present case, to relegate the petitioner to
the statutory remedy provided. Any appeal that the petitioner might file
would have to assume the contraventions that the impugned order is
based upon since the impugned order is incomplete and wholly non-
speaking, leaving even mandatory fields in the order, blank. [Para 12]

Mr. K. Krishnamoorthy, Advocate for the petitioner.
Mr. DhanaMadhri, Government Advocate for the respondent.

;. ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
J
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(2021) 66 TLD 94 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Polycab IndiaLimited

Vs.

Sate of Kerala & Others

WP(C).No.: 31965 OF 2019(U)

November 27, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Possibility/Assumption - Section 129 of CGST Act, 2017-The
goods were detained on the ground of possibility of evasion of
payment of IGST and further the consignee of the goods was an
unregistered dealer - Reasons not sufficient for detention.

Writ petition disposed of

On a consideration of the facts and circumstances of the case as
al so the submissions made across the Bar and taking note of the factual
circumstances narrated above, | am of the view that there was no
justification for detention of the goods in terms of Section 129 of the
CGST/SGST Act. This is more so because the reasons stated in the
detention order are wholly irrelevant for the purposes of S129 of the
Act. | therefore, direct the 3rd respondent to release the goods and
vehicle to the petitioner, on the petitioner producing a copy of this
judgment, before the said respondent. The 3rd respondent may thereafter,
forward the filesto the adjudicating authority for an adjudication under
Section 130 of CGST/SGST Act.

Sri. A. Kumar, Sri. PJ. Anil Kumar, G. Mini, Sri. PS. Sree Prasad, Job
Abraham & Sri. Ajay V.Anand, Advocatesfor the petitioner.
Smt. Thushara James, GP. for the respondents.

;0 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Bright Road Logistics Vs. CTO (Kar) 95

(2021) 66 TLD 95 In the High Court of Karnataka
Hon'ble Mrs. S. Sujatha, J.

Bright Road L ogistics

Vs.

Commercial Tax Officer (Enforcement-09), South Zone, Bangalore
Writ Petition No. : 50631/2019 (T-RES)

November 12, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Natural justice - Section 129 of CGST Act, 2017 - The
respondent havingissued show-cause notice calling upon the petitioner
to file objections, cannot turn around and take a decision that the
petitioner hasno locus standi either to file objectionsor to putforth
dispute on behalf of the consignor/consignee or the owner of the
conveyance- Theorder impugned isagainst theprinciplesof natural
justicewhich isthefundamental parameter required to be observed
by thequasi- judicial authority.

Hence, the petitioner is at liberty to file any additional objections
to the show-cause notice issued u/s 129(1)(b) of the Act. The respondent
shall consider the preliminary objections as well as final/additional
objections to be filed by the petitioner, in accordance with law and an
appropriate order shall be passed in an expedite manner. [Para 7]

Accordingly, the impugned order is quashed and the proceedings
are restored to the file of the respondent. [Para §]

All the rights and contentions of the parties are left open.
Writ petition disposed of
Ms. Veena J. Kamath, Adv. for M/s. Kamath & Kamath, Advs. for the
petitioner.
Sri Vikram Huilgol, Adv. for the respondent.
;. ORDER ::

[Full text of the Order not produced here. For full text of the Order

login to www.dineshgangrade.com]
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(2021) 66 TLD 96 In the High Court of Gujarat
Hon’'ble Ms. Harsha Devani & Ms. Sangeeta K. Vishen, JJ.
F.S.Enterprise

Vs.

Sate of Gujarat

R/Special Civil Application No. : 7061 of 2019 with 7062 of 2019 with
7063 of 2019 with 7064 of 2019

October 11, 2019
Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Deficiency in thelorry receipt - Section 129 of CGST Act,
2017 - Carrying the lorry receipt is not a requirement prescribed
under rule 138A(1) of therules- Detention waswithout authority of
law.

Insofar asthe Lorry Receipt issued by the transporter isconcerned,
carrying the same is not a requirement prescribed under rule 138A(1)
of the rules. It was submitted that under the circumstances, in the
absence of any statutory provision empowering the respondents to make
an order of detention under section 129(1) of the CGST Act for any
deficiency in the lorry receipt issued by the transporter, the impugned
order of detention is without authority of law.

Prima facie, the contention raised by the learned advocate for the
petitioner appears to be valid. Under the circumstances, a prima facie
case has been made out for grant of interim relief as prayed for in the
petition. [Para 3]

Uchit N. Sheth (7336) for the Petitioner(s) No. 1.
Mr. Trupesh Kathiriya, Ass stant Government Pleeder (1) for the Respondent(s)
No. 1, 2

:: COMMON ORAL JUDGMENT ::

The Judgment of the Court wasdeliveredby MS. HARSHA DEVANI,
J.:

[Full text of the judgment not produced here. For full text of the
judgment login to www.dineshgangrade.com]
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2021) Bansal Earthmovers Vs. Asst. Comm. Sate GST (Cal) 97

(2021) 66 TLD 97 In the High Court of Calcutta
Hon'’ ble Shekhar B. Saraf, J.

Bansal EarthmoversPvt. Ltd.

Vs.

Assistant Commissioner State Goods & Service Tax & Ors.
WPA No. 82 of 2019

December 5, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Service of Notice - Section 129 of CGST Act, 2017 - Notice
for imposition of penalty requiresto be served upon the person on
whom the penalty is to be imposed.

WPA disposed of

On an interpretation on first principles, it is clear that notice for
imposition of penalty requires to be served upon the person on whom
the penalty is to be imposed. Furthermore, an opportunity of hearing
has to be granted. In the event, such hearing is not granted, the same
would definitely amount to violation of principles of natural justice.
[Para 12]

It is trite law that the Circular issued by the Central Board of
Indirect Tax and Customs is only binding upon the authorities and not
upon the assessee. | have to mention here that the Circular and the Form
are not complying with the mandatory provision of giving notice to the
person who is the owner of the goods and upon whom the imposition
of penalty is to be made. [Para 14]

The matter has been remitted to the concerned officer for a
reasoned decision.

Mr. Boudhayan Bhattacharyya, Mr. AnindyaBagchi & Mr. ParthaPratim
Sahafor the Petitioner.
Mr. Subir Kr. Saha & Mr. Bikramiditya Ghosh for the State.

;. ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
a
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98 Tax Law Decisions (Vol. 66
(2021) 66 TLD 98 Inthe High Court of Allahabad
Hon’' ble Munishwar Nath Bhandari & VikasKunvar Srivastav, J.
GauravAgroKendra

Vs.

State of U.P. & Ors.
Misc. Bench No.: 34276 of 2019

December 11, 2019
Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - E-way bill - Section 129 of CGST Act, 2017 - E-way bill
procedureduring 1-2-2018to 31-3-2018 wasnot applicable- I gnorance
of the judgment of a superior Court on the similar issue cannot be
expected rather theappellateauthority needsto becar eful in future.

Writ petition disposed of

The main contention raised therein was that the notification to
apply E-Way bill was not made known to the assessee. Mandate to apply
mechanism of E-way bill was earlier circulated by the Government in
theyear 2017 but then it was kept in abeyance. The notification to apply
E-way bill mechanism was revised subsequently but was not notified to
the assessee. In absence of information of application of E-way bill
mechanism, the petitioner made the transaction, as per the procedure
then existing with required declaration. The document in that regard
were not considered by the Assessing Authority as well as by the
Appellate Authority as compliance of E-way bill system was not made
by the petitioner though it was not notified by the Government.

The impugned orders are accordingly set aside with remand of the
case to the Assessing Authority to examine the matter afresh in light
of the law propounded by this Court. It would be without applying E-
way bill mechanism. [Para 5]

Yogesh Chandra Srivastava& Shubham Agrawal for the petitioner.
C.S.C. for the respondents.
:: ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]

a



www.dineshgangrade.com

2021) Sove Kraft Vs. Assistant STO (Ker) 99

(2021) 66 TLD 99 In the High Court of Kerala
Hon' bleA. Muhamed Mustague, J.

SoveKraft Pvt. Limited

Vs.

Assistant State Tax Officer & Other
WP(C).No.: 3957 of 2019

February 11, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Multiple number of invoices mentioned in the e-way bill -
Section 129 of CGST Act, 2017 - The goods along with vehicle shall
be released to the petitioner on executing simple bond.

Writ petition disposed of

Petitioner is a dealer. The goods and vehicle have been detained;
in the e-way bill generated, petitioner has shown three invoices. Noting
that separate e-way hill will haveto be generated to each of theinvoices,
goods have been detained. It is to be noted that, it is not a case where
e-way bill does not mention all the invoices. There may be practical
difficulty for the Department in tracking the invoices, when multiple
number of invoices mentioned in the e-way bill generated. Anyhow, |
am of the view that goods and vehicle shall be released to the petitioner
on executing a bond. Though the learned Government Pleader submits
that the petitioner’s case will be considered by the respondent by
tomorrow. Taking note of the nature of the issue, | am of the view that
the goods along with vehicle shall be released to the petitioner on
executing simple bond.

Sri. Aji V. Dev, Smt. O.A. Nuriya, Sri. Alan Priyadarshi Dev & Sri. M.G,
Shaji, Advocatesfor the petitioner.
M.M. Jasmine, Government Pleader for the respondents.

;0 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 100 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Unitac Energy Solutions(l) Pvt. Ltd.

Vs.

Assistant State Tax Officer & Others

WP(C).No.: 28573 of 2019(V)

October 29, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Return defaulter - Section 129 of CGST Act, 2017 - The
reason for detention was stated to bethat theconsigneewasareturn
defaulter for the last five months - Detention notice quashed.

The petitioner is aggrieved by the alleged unlawful seizure and
detention of a consignment of goods. The reason for detention is stated
to be that the consignee, the petitioner herein, was a return defaulter
for the last five months.

On a consideration of the facts and circumstances of the case and
the submissions made across the Bar, | find force in the contention of
the learned counsel for the petitioner that in terms of Section 129 of
the CGST Act, the reason shown by the respondentsin Ext. P3 detention
notice is not one that can justify a detention. Accordingly, | quash Ext.
P3 detention notice and direct the respondentsto rel ease the consignment
covered by Ext. P3 notice to the petitioner forthwith on the petitioner
producing a copy of of this judgment before the respondents. [Para 3]

Smit. Blossom Mathew, Advocate for the petitioner.
Dr. Thushara James, Government Pleader for the respondents.
;o JUDGMENT ::
[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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2021) Relcon Foundations Vs. Assistant STO (Ker) 101

(2021) 66 TLD 101 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Relcon Foundations (P) Ltd.

Vs.

Assistant State Tax Officer & Others
WP(C).No.: 30102 OF 2019(K)
November 8, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Non-filing of returns- Section 129 of CGST Act, 2017 - Non-
filing of returnscannot beaground for detaining thegoodsin terms
of Section 129 similarly, the said ground cannot form the basis of
notice proposing confiscation of the goods.

On a consideration of the facts and circumstances of the case and
the submissions made across the Bar, | find force in the contention of
the learned counsel for the petitioner that the reasons stated in Ext.P1
order cannot be a justification for detaining the goods in terms of
Section 129 of the KGST Act. Smilarly, the said ground cannot form
the basis of Ext.P4 notice proposing confiscation of the goods detained
inasmuch as the ingredients of the offence covered by Section 130 are
not satisfied in the instant case. I, therefore, dispose the writ petition
by quashing Exts.P1 and P4 and directing the 1st respondent to
forthwith release the goods and the vehicle to the petitioner on the
petitioner producing a copy of the judgment before the said respondent.
| makeit clear that nothing in thisjudgment will prevent the respondents
from initiating any penal action against the goods, if warranted, by
following the procedure under the GST Act. [Para]

Sri. Ramesh Cherian John, Advocatefor the petitioner.
Dr. Thushara James, Government Pleader for the respondents.

:: JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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102 Tax Law Decisions (Vol. 66
(2021) 66 TLD 102 Inthe High Court of Allahabad
Hon' ble SaumitraDayal Singh, J.

Patel Hardware

Vs.

Commissioner, State G.S.T. and 2 Others
Writ Tax No.: 1388 of 2018
December 10, 2018

Deposition : In favour of Petitioner

Serviceof order - Penalty order wasserved on thedriver of the
truck while the penalty order is directed against the owner of the
goods- TheAppellateAuthority may condonethedelay and proceed
to decide the appeal as expeditiously as possible.

Writ petition allowed

The language of Section 107(1) of the Act provides for a period
of limitation of three months from the date of communication of the
order. Then Section 107(4) of the Act limits the period for which delay
may be condoned in filing of such appeal to a period of one month and
no more. [Para 7]

Keeping in mind the fact that the delay in filing the appeal may
not be condoned beyond the period of one month from the expiry of
period of limitation, the phrase “communicated to such person”
appearing in Section 107(1) of the Act commend a construction that
would imply that the order be necessarily brought to the knowledge of
the person who is likely to be aggrieved. Unless such construction is
offered, the right of appeal would itself be lost though a delay of more
than a month would in all such cases be such as may itself not warrant
such strict construction. [Para 8]

Ved Prakash Singh, Advocate for the petitioner.
C.S.C. for the respondents.
:: ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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2021) R.K. International Vs. Union of India (All) 103

(2021) 66 TLD 103 Inthe High Court of Allahabad
Hon’ ble Pankg Mithal & Ashok Kumar, J.

R.K.International

Vs.

Union of Indiaand 3 Others
Writ Tax No.: 1411 of 2018
November 12, 2018

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Indemnity bond - Section 129 of CGST Act, 2017 - Theinterim
order of the court dated 4-10-2018 isvery clear - It only directsfor
furnishing security of indemnity bond of the value of the tax and
penalty and therefore the Assistant Commissioner can not demand
security or indemnity bond of any higher value.

Writ petition allowed

In the present case, it is the owner who has come forward for
release of the goods and the vehicle and therefore in the light of the
interim direction of this court, security or indemnity bond equal to the
amount of the purposed tax and penalty alone as mentioned above could
have been demanded by the Assistant Commissioner (Commercial Tax),
instead he has unnecessarily asked for security/indemnity bond of heavy
amount of Rs. 10,75,770/-.

We would like to observe that the impugned order is nothing but
an act of harassment at the hands of the authorities of the Commercial
Tax. Such highhandedness on part of the authoritiesishighly depreciated
and a note of caution is sounded to the department to be careful in
dealing with such mattersand to follow the directionsissued by the High
Court in its true sense without intermedling with them.

Naveen Chandra Gupta, Advocate for the petitioner.
C.S.C.,A.S.Gl., Om Prakash Srivastavafor the respondents.

;. ORDER ::
[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]
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(2021) 66 TLD 104 In the High Court of Kerala
Hon'ble C.K. Abdul Rehim & Mrs. Anu Sivaraman, JJ.

SmearaEnterprises

Vs.

Sate Tax Officer & Another
WA. No.: 2291 of 2019
November 11, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Confiscation - Section 129 of CGST Act, 2017 - No
proceedings for confiscation of the goods as contemplated under
section 130 can be proceeded until disposal of the statutory appeal.

Writ appeal disposed of

The provision under section 129 is clear and unambiguous that the
goods under detention can be released only on compliance with the
provisions of sub-section (6) of section 67 of the Act, which is made
applicable with respect to the condition under section 129, by virtue of
section 129(2) of the Act. The procedure for compliance of the
conditions stipulated under section 67(6) is literally provided under
section 140 of the Central Goods and Services Tax Rules, 2017.
Therefore, unless the security as contemplated under section 129(2),
read with section 67(6), is furnished with; or payment of the entire
amount of tax and penalty imposed under section 3 is made, the goods
are not liable to be released. Therefore the relief sought for the release
of the goods, pending disposal of the appeal, cannot be entertained.

Sri. K.N. Sreekumaran, Sri. PJ. Anilkumar (A-1768) & Sri. N.
Santhoshkumar, Advocatesfor the petitioner.
Sr. GP. Sri. Mohammed Rafiq for the respondents.

;0 JUDGMENT ::

[Full text of the Judgment not produced here. For full text of the
Judgment login to www.dineshgangrade.com]
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(2021) 66 TLD 105 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

Devices Distributors

Vs.

Assistant State Tax Officer & Others
W.P(C).No.: 14969 of 2020

July 23, 2020

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Invoicesdid not bear continuousnumber s- Doubt/Suspicion
- Section 129 of CGST Act, 2017 - Theentertainment of doubt by the
authority cannot be a justification for detaining the goods when
transportation accompanied tax invoices as also e-way bills.

Writ petition allowed

On a consideration of the rival submissions, | find that the power
to detain a vehicle in the course of transit is specified in section 129
of the GST Act, and applies inter alia to cases where any person
transports goods in contravention of provisions of the Act or Rules. As
per the Act and Rules, a person transporting goods is obliged to carry
the documents that are mentioned in section 68 of the GST Act, read
with rule 138 of the GST Rules. Accordingly such a person is required
to carry a copy of the tax invoice, together with a copy of the e-way
bill, while transporting the goods either inter-Sate or intra-Sate. The
form of the invoice is specified in section 31 of the CGST Act read with
rule 46 of the GST Rules. In the instant case, it is not in dispute that
e-way bhills did accompany the goods. It is also not in dispute that the
transportation was covered by tax invoices. The objection of the
respondents is only that the invoices did not bear continuous numbers
and hence they suspect that the invoices bearing serial numbers that
fell between the numbers on the invoices produced at the time of
transportation, could have been used for transportation of other goods
that had not been brought to the notice of the Department. [Para 4]

In my view, the entertainment of such a doubt by the authority
cannot be a justification for detaining the goods in question, especially
when they were admittedly accompanied by tax invoices as also e-way
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bills that clearly indicated the particulars that were required by rule 46
of the GST Rules. It is also relevant to note that the doubt entertained
by the respondents were, at any rate, in respect of goods that may have
been transported under cover of the invoices that numerically fell
between the number s shown in the invoices that were carried along with
the goods, and in that sense, pertained to goods other than those that
were actually detained. The detention in the instant case cannot be
justified under section 129 of the GST Act. [Para 5]

| therefore allow this writ petition and direct the respondents to
forthwith release the goods detained by Ext.P4 notice, on the petitioner
producing a copy of this judgment before them. The Government
Pleader shall communicate the gist of the directions in this judgment
to the respondentsfor enabling an expeditious rel ease of the vehicle and
the goods. [Para 5]

Sri. Joseph Markose (SR.), Sri. V. Abraham Markos, Sri. Mathews
K.Uthuppachan, Sri. Abraham Joseph Markos, Sri. Isaac Thomas, Sri. PG
Chandapillai Abraham, Shri.Alexander Joseph Markos & Shri. Sharad
Joseph Kodanthara, Advocates for the petitioner.

Smt. Thushara James, Govt. Pleader for the respondents.

:: JUDGMENT ::

The petitioner, whoisadistributor of home appliancesof various
brands, has approached this Court aggrieved by Ext.P4 detention notice
under the GST Act that was served on him while goods were being
trangported from K ottayam to Thiruvananthapuram at hisinstance. A perusal
of Ext.P4 detention noticeindicatesthat the objection of therespondentis
essentially with regard to the invoices that accompanied the transportation
of thegoods. It wasfound that thetax invoicesfurnished, although carried
seria numbers, they were not consecutivefor thethreeinvoices. Inparticular,
it was noticed that while oneinvoice carried the serial number as46000152.
The other two invoicescarried the serial numbers 53000029 and 53000030.
Thedetaining authority, therefore, suspected that theinvoices carrying the
serid numbersin between thetwo setsof invoicesindicated abovemight have
been used for transportation of other goods that were not brought to the
notice of the Department. Referenceisalso madein the detention noticeto
the‘Revised Invoice Rules, 2017, which, according to the learned Senior
Counsel for the petitioner, hasno relevanceto thefactsin theinstant case.
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2. | haveheardthelearned counsel for the petitioner and the Government
Pleader for the respondents.

3. Learned Government Pleader would refer to Rule 46(1)(b) of the GST
Rulesthat specifiestherequirement of atax invoice containing aconsecutive
serial number not exceeding 16 charactersin oneor multipleseries, containing
a phabetsor numerasor specific charactersrespectively, and any combination
thereof, to point out that in theinstant case, thetax invoicesdid not contain
acombination of aphabets, numerals, and specific characters. Itiscontended,
therefore, that insofar asthetax invoicesthat accompanied the goodsdid
not conform to the requirement of R.46, the detention could not be seen as
unjudtified.

4. Onaconsideration of therival submissions, | find that the power to
detainavehicleinthecourseof transit isspecifiedin Section 129 of the GST
Act, and appliesinter aliato cases where any person transports goodsin
contravention of provisionsof theAct or Rules. Asper theAct and Rules,
a person transporting goods is obliged to carry the documents that are
mentioned in Section 68 of the GST Act, read with Rule 138 of the GST
Rules. Accordingly such a person is required to carry a copy of the tax
invoice, together with acopy of the e-way bill, whiletransporting the goods
either interstate or intrastate. Theform of theinvoiceisspecifiedin Section
31 of the CGST Act read with Rule 46 of the GST Rules. Intheinstant case,
itisnot in disputethat e-way billsdid accompany the goods. It isalso not
indisputethat thetransportation was covered by tax invoices. The objection
of therespondentsisonly that theinvoicesdid not bear continuous numbers
and hence they suspect that the invoices bearing serial numbersthat fell
between the numbers on theinvoi ces produced at thetime of transportation,
could have been used for transportation of other goodsthat had not been
brought to the notice of the Department.

5. Inmy view, the entertainment of such adoubt by the authority cannot
be ajustification for detaining the goodsin question, especially when they
wereadmittedly accompanied by tax invoicesasalso e-way billsthat clearly
indicated the particularsthat wererequired by Rule 46 of the GST Rules.
Itisalso relevant to notethat the doubt entertained by the respondentswere,
at any rate, inrespect of goodsthat may have been transported under cover
of theinvoicesthat numericaly fell between thenumbersshownintheinvoices
that were carried along with the goods, and in that sense, pertained to goods
other than thosethat were actually detained. The detentionintheinstant case
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cannot bejustified under Section 129 of the GST Act.

| thereforealow thiswrit petition and direct therespondentsto forthwith
release the goods detained by Ext.P4 notice, on the petitioner producing a
copy of thisjudgment beforethem. The Government Pleader shal communicate
thegist of thedirectionsin thisjudgment to the respondentsfor enabling an
expeditiousrelease of the vehicle and the goods.

a

(2021) 66 TLD 108 Inthe High Court of Telangana
Hon'ble M.S. Ramachandra Rao & T. Amarnath Goud, JJ.

Same Deutzfahr India P. Ltd.
Vs.

Sate of Telangana

W.P. No.: 13392/2020
September 23, 2020

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Stock transfer - Section 129 of CGST Act, 2017 - Therewas
no occasion for the respondent to collect tax and penalty from the
petitioner on the pretext that thereisillegality in the transport of
goods as it would merely amount to stock transfer and thereis no
element of sale of goods or services in it.

Writ petition allowed

Once it is clear that petitioner has additional place of businessin
the Sate of Telangana in Bongulur village, |brahimpatnam Mandal and
the goods were being transported to that address from its Corporate
office at Ranipet, Tamil Nadu Sate, it cannot be said that the petitioner
was indulging in any illegal activity when the tax invoice shows that
the supplier isthe petitioner’s Corporate office in Ranipet, Tamil Nadu
Sate and that it was shipped to its Depot in Bongulur village in
I brahimpatnam Mandal.The payment by the petitioner of the tax and
penalty demanded by 3rd respondent was obviously under economic
duress apprehending that the 3rd respondent was likely to confiscate the
goods and arrest its officials under the Act. [Para 14]

In any event, now that 3rd respondent is made aware that petitioner
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has the principal Office at Tamil Nadu and principal place of business
at Hayatnagar and additional place of business at Bongulur village,
I brahimpatnam Mandal, the tax and penalty collected fromthe petitioner
cannot be allowed to be retained by respondents. [Para 16]

Accordingly, the Writ Petition is allowed; and respondents are
directed to refund within four (04) weeks the sum of Rs.6,70,448/-
collected towards CGST and Sate GST and penalty from the petitioner
with interest @ 9%a. from 05-03-2020 till date of payment to petitioner
by the respondents. The 3rd respondent shall also pay costs of Rs.1,500/
- (Rupees One Thousand and Five Hundred only) to the petitioner. [Para

17]
Vedula Srinivas, Advocate for the petitioner.
GP. for Commercia Tax TG
:: ORDER ::
The Order of the Court was made by M.S. RAMACHANDRA
RAO, J.:

[Full text of the Order not produced here. For full text of the Order
login to www.dineshgangrade.com]

0

(2021) 66 TLD 109 Inthe High Court of Allahabad
Hon'’ ble Pankaj Bhatia, J.

Ranchi Carrying Corporation

Vs.

Sate Of U.P. And 2 Others

Writ Tax No. - 657 of 2020

December 7, 2020

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Service of Notice - Section 129 of CGST Act, 2017 - Service
of notice on the driver or afixation of the copy of the order on the
truck in question isnoneof themethods prescribed under Section 169
GST Act.

The counsel for the petitioner argues that none of the notices as
are required to be served under Section 129 of the GST Act have been
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served upon the petitioner, as such the proceedings initiated and
concluded against the petitioner are ex-parte proceeding.

The service on the driver or a fixation of the copy of the order on
the truck in question is none of the methods prescribed under Section
169 GST Act and thusit is clear that the orders were never served and
the proceedings were held ex-parte.

A perusal of the impugned order shows that at no point of time, was
the petitioner granted an opportunity of submitting his reply and the
grounds taken by the petitioner before the Appellate Authority were not
considered recording them to be an afterthought. Thus, on a plain
reading, a failure of natural justice has been occasioned to the petitioner.

AdityaPandey for the petitioner.
C.S.C. for the respondent.

;. ORDER ::
Theinstructions are taken on record.
The present petition hasbeen filed for thefollowing reliefs:-

“l. Issueasuitablewrit, order or direction in the nature of certiorari
guashing theimpugned order dated 31-8-2020 passed by the respondent
no.2in Appeal No. KNP3/72/2020 Assessment Year 2019-20 under the
provisions of section 130 of U.P. Goods and Services Tax Act in
relation to the vehicle.

Il1. Issueasuitablewrit, order or direction in the nature of certiorari
guashing the order dated 23-1-2020 Form GST MOV-09 related to
vehicle.

I11. I'ssueasuitablewrit, order or direction in the nature of certiorari
guashing the entire proceedingsinitiated by the respondent authorities
in relation to vehicle under section 129 and 130 against the petitioner
as the same has been initiated in contravention of the provisions of
theintegrated Goods and Services Tax Act/Rules and in contravention
of the circularsissued by the Central Government which are binding
on the respondents.”

The counsel for the petitioner argues that none of the noticesas are
required to be served under Section 129 of the GST Act have been served
upon the petitioner, as such the proceedingsinitiated and concluded against
the petitioner are ex-parte proceeding.



www.dineshgangrade.com

2021) Ranchi Carrying Cor. Vs. State Of U.P. (All) 111

On the basis of the said averments, this Court vide order dated 26-
11-2020 had granted the Standing Counsel timeto obtaininstructionswith
regard to the averments on account of nonservice of the notices and no
opportunity of hearing.

The Standing Counsel Sri Jagdish Mishra, onthebasisof instructions,
states that the order dated 6-1-2020 was got served on the driver of the
truck in question and secondly the order MOV-06 and MOV-07 was also
served on the driver of the truck and with regard to the order dated 23-
1-2020, MOV-09, the same was neither served on the driver nor on the
owner and was served through afixation on the truck in question.

Counsel for the petitioner argues that Section 169 of the GST Act
providesfor themanner of serviceof noticein certain circumstances, thesame
isquoted hereinbelow:-

“(1) Any decision, order, summons, notice or other communication
under this Act or the rules made thereunder shall be served by any
one of the following methods, namely:-

(@ by giving or tendering it directly or by a messenger including a
courier to the addressee or the taxable person or to his manager or
authorised representative or an advocate or atax practitioner holding
authority to appear in the proceedings on behalf of the taxable person
or to a person regularly employed by him in connection with the
business, or to any adult member of family residing with the taxable
person; or

(b) by registered post or speed post or courier with acknowledgement
due, to the person for whom it is intended or his authorised
representative, if any, at hislast known place of businessor residence;
or

(¢) by sending a communication to his email address provided at
the time of registration or as amended from time to time; or

(d) by making it available on the common portal; or

() by publication in a newspaper circulating in the locality in
which the taxable person or the person to whom it is issued is last
known to have resided, carried on business or personally worked for
gain; or

() if none of the modes aforesaid is practicable, by affixing it in
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some conspicuous place at his last known place of business or
residence and if such mode is not practicable for any reason, then
by affixing a copy thereof on the notice board of the office of the
concerned officer or authority who or which passed such decision or
order or issued such summons or notice.

(2) Every decision, order, summons, notice or any communication
shall be deemed to have been served on the date on which it is
tendered or published or a copy thereof is affixed in the manner
provided in sub-section (1).”

Hethus submitsthat the service on thedriver or afixation of the copy
of the order onthetruck in question isnone of the methods prescribed under
Section 169 GST Act and thusitisclear that the orderswere never served
and the proceedings were held ex-parte.

A perusal of the provisionsof Section 169 makesit clear that amanner
isspecifically provided for service of notices. Itiswell settled that whenever
amanner is prescribed, the thing should be donein that manner alone.

In respect of the order passed by the Appellate Authority dated 31-
8-2020, the counsel for the petitioner submitsthat at thetime of thefiling
of the gppedl, the petitioner had submitted the requisite documentsjustifying
hisstand, however, the Appellate Authority held that as no reply wasfiled
to the notices sent, the groundstaken in the appeal appear to be afterthought
and thus the appeal was also dismissed.

A perusal of theimpugned order showsthat at no point of time, was
the petitioner granted an opportunity of submitting hisreply and the grounds
taken by the petitioner before the Appellate Authority were not considered
recording them to be an afterthought. Thus, on aplain reading, afailure of
natural justice has been occasioned to the petitioner.

Accordingly, the order dated 31-8-2020 and the order dated 23-1-
2020 are set asidewith aliberty to the respondentsto conclude proceedings
against the petitioner, in accordance with law.

Asthe notices have now been served upon the petitioner, the petitioner
shall fileafresh reply to the same within aperiod of three weeks and the
respondents shall passfresh orders, asexpeditiously aspossible, preferably
within aperiod of four weeks from the date of filing of the objections, in
accordancewith law.
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The petition isdisposed off.
0

(2021) 66 TLD 113 In the High Court of Allahabad
Hon'bleAnil Kumar & Saurabh Lavania, JJ.

Swastik Traders

Vs.

Sate of U.P. & Ors.

Misc. Bench No.: 19798 of 2019
July 22 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Natural justice - Section 129 of CGST Act, 2017 - The
judgment and or der hasbeen passed without hearingtothepetitioner,
assuch, thesameisin violation of principlesof natural justice- The
matter isremanded back to the Appellate Authority.

Writ petition allowed

Further, Natural justiceisa branch of public law. Itisa formidable
weapon which can be wielded to secure justice to citizens. Rules of
natural justiceare* basic values’ which a man has cherished throughout
the ages. They are embedded in our constitutional framework and their
pristine glory and primacy cannot be allowed to be submerged by
exigencies of particular situationsor cases. Principlesof natural justice
control all actions of public authorities by applying rules relating to
reasonableness, good faith and justice, equity and good conscience.
Natural justiceisa part of law which relatesto administration of justice.
Rules of natural justice are indeed great assurances of justice and
fairness. [Para 17]

The golden rule which stands firmly established is that the doctrine
of natural justiceis not only to secure justice but to prevent miscarriage
of justice. Its essence is good conscience in a given situation; nothing
more-but nothing less. [Para 18]

Casesreferred :
*  Bishambhar Nath Kohli Vs. State of U.P, AIR 1955 SC 65

Himanshu Suryavanshi & Amithabh Agrawal for the petitioner.
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C.S.C. for the respondent.
;. ORDER ::

Heard Shri Amitabh Agarwal, learned counsel for the petitioner and
learned Standing Counsel.

Factsin brief of the present case are that the petitioner isaregistered
deder having GSTIN No.09ABY FS0479C1ZN under therelevant provisons
of Goods and Services Tax Act, 2017 and deals in purchase and sale of
Aluminium Section, Aluminium Sheetsand their related hardware goods.

During theyear 2017-18, one of the consignment of the sale made by
the petitioner vide Tax Invoice No.GR-17-18/224 dated 16-12-2017
disclosing sale of Aluminium Section weighing 4013.16 Kgs. was being
trangported to the purchasing customer i.e. MaaKripaPlywood & Hardware
of Faizabad having GSTIN No.0SAUXPM8745R1Z2 through Truck No.UP-
70DT/5611. Thesaid truck wasintercepted by Mobile Squad Officer vide
Interception Memo No.13 dated 17-12-2017.

TheAss stant Commissioner, State Tax, M obile Squad Unit, Faizabad
was not satisfied with the explanation made by the petitioner and goods as
well asvehiclewere seized under Section 129 (1) of the UPGST Act vide
Seizure Memo No.14 dated 19-12-2017 merely on the ground that Tax
Invoice disclosesthe sale of Aluminium Section only whereasAluminium
Section and Aluminium Composite Sheets were found in the vehicle in
question.

Apart from seizing the goodsand vehicle, M obile Squad Officer issued
a show cause notice being N0.014 dated 19-12-2017 under Section 129
(3) of UPGST Act proposing to levy demand tax @ 18% on the total
valuation of goods of Rs.6,66,665/- i.e. amounting to Rs.1,20,000/- and
equivalent amount of penalty of Rs.1,20,000/- (cumulatively Rs.2,40,000/
-) which was deposited by the petitioner by the Demand Draft.

The petitioner was not satisfied with the levy of demand of tax and
penalty to the tune of Rs.2,40,000/- asthe relevant documents were duly
produced at the time of interception of the vehicle by the Mobile Squad
Officer. Assuch, the petitioner preferred First Appeal beforethe Additional
Commissioner, Grade-11 (Appeals) Ist, Commercia Tax, Ayodhya. By order
dated 12-3-2019 served on 18-4-2019, the appeal was dismissed and the
order dated 19-12-2017 passed under Section 129 (3) of the UPGST Act
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wasupheld.

From the perusal of the record, the position which emergesisthat the
judgment and order dated 12-3-2019 has been passed without hearing to
the petitioner, assuch, thesameisinviolation of principlesof natural justice.

Natural justiceisan important concept in administrative law. In the
wordsof Megarry Jitis"justicethat issimple and el ementary, asdistinct
fromjusticethat iscomplex, sophisticated and technical”. The principlesof
natural justice or fundamental rulesof procedurefor administrativeaction are
neither fixed nor prescribed in any code. They are better known than
described and easier proclaimed than defined.

Natural justiceis another name for common-sense justice. Rules of
natural justiceare not codified cannone. But they are principlesingrainedinto
the conscience of man. Natural justiceisthe administration of justiceina
common-senseliberd way. Justiceisbased substantialy on natura idealsand
human values. The administration of justiceisto befreed from the narrow
and restricted cons derationswhich are usually associated with aformulated
law involving linguistic technicalities and grammatical niceties. It isthe
substance of justice which hasto determineitsform.

Theexpressions*” natural justice” and “Legal justice” do not present a
watertight classification. It isthe substance of justicewhichisto be secured
by both, and whenever legal justicefailsto achieve this solemn purpose,
natural justiceiscalledinaid of legal justice. Natural justicerelieveslegal
justice from unnecessary technicality, grammatical pedantry or logical
prevarication. It supplies the omissions of a formulated law. As Lord
Buckmaster said, no form or procedure should ever be permitted to exclude
the presentation of alitigant’sdefense.

The adherence to principles of natural justice as recognized by all
civilized Statesisof supremeimportancewhen aquasi-judicia body embarks
on determining disputes between the parties, or any administrative action
involving civil consequencesisinissue. Thereprinciplesarewel |l settled. The
first and foremost principle iswhat is commonly known as audi alteram
partemrule. It saysthat no one should be condemned unheard. Noticeis
thefirst limb of thisprinciple. It must be preciseand unambiguous. It should
apprisethe party determinatively of the case he hasto meet. Timegivenfor
the purpose should be adequate so as to enable him to make his
representation. In the absence of anotice of the kind and such reasonable
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opportunity, the order passed becomeswholly vitiated. Thus, itisbut essential
that a party should be put on notice of the case before any adverse order
ispassed. against him. Thisisone of themast important principlesof natural
justice. Itisafter all an approved rule of fair play. The concept hasgained
significance and shadeswith time. When the hi storic document was made
at Runnymedein 1215, thefirst statutory recognition of this principlefound
itsway intothe*“MagnaCarta’. the classic exposition of Sir Edward Coke
of natural justice requiresto “vocate, interrogate and adjudicate” . In the
celebrated case of Cooper v. Wandsworth Board of Works the principles
wasthus stated:

“ Even God himself did not pass sentence upon Adam before he was
called upon to make his defense. * Adam’ (says God), ‘where art thou?
hast thou not eaten of the tree whereof, | commanded thee that thou
shouldest not eat ?”

Sincethen the principlehasbeen chiselled, honed and refined, enriching
itscontent. Judicia treatment hasadded light and luminosity to the concept,
like polishing of adiamond.

Itisnot possibleto define precisely and scientifically the expression
“natural justice’. Though highly attractive and potential, it isavague and
ambiguous concept and, having been criticised as“ sadly lacking in precision,
has been consigned more than onceto the lumberroom. Itisaconfused and
unwarranted concept and encroachesonthefield of ethics. Though eminent
judgeshaveat timesused the phrase“the principlesof natura justice”, even
now the concept differswidely in countriesusually described ascivilised.

Itistruethat the concept of natura justiceisnot very clear and therefore,
itisnot possibleto defineit; yet the principlesof natural justice are accepted
and enforced. Inreply to the aforesaid criticism against natural justice, Lord
Reidinthehistorical decision of RidgeV. Baldwin (1963) 2All ER66 (HL)
observed:

“In Modern times opinions have sometimes been expressed to the
effect that natural justice is so vague as to be practically meaningless.
But | would regard these astainted by the perennial fallacy that because
something cannot be cut and dried or nicely weighed or measured
therefore it does not exist......”

Further, Natural justice is a branch of public law. It isaformidable
weapon which can bewielded to securejusticeto citizens. Rulesof natural
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justiceare“basic values’ which aman has cherished throughout the ages.
They areembedded in our constitutional framework and their pristineglory
and primacy cannot be allowed to be submerged by exigenciesof particular
Situationsor cases. Principlesof natural justice control al actionsof public
authoritiesby applying rulesrel ating to reasonableness, good faithand justice,
equity and good conscience. Natural justiceisapart of law which relates
to administration of justice. Rules of natural justice are indeed great
assurancesof justiceand fairness.

Thegolden rulewhich standsfirmly established isthat the doctrine of
natural justice isnot only to secure justice but to prevent miscarriage of
justice. Itsessenceisgood consciencein agiven situation; nothing more-
but nothing less.

AsLord Denninginthe case of Kandaav. Govt. of Malaya, 1962 AC
322 observed that “ if the right to be heard is to be a real right which
is worth anything, it must carry with it a right in the accused person
to know the case which is made against him. .He must know what
evidence has been given and what statements have been made affecting
him; and then he must be given a fair opportunity to correct or
contradict them.”

Hon’ blethe Apex Court in the case of Bishambhar Nath Kohli Vs.
Sate of U.P., AIR 1955 SC 65 held that “ in revision proceedings, the
Custodian General accepted new evidence produced by one party, but
no opportunity was given to the other side to meet with the same. The
Supreme Court held that the principles of natural justice were violated.”

For theforegoing reasons, writ petition isallowed and theimpugned order
dated 12-3-2019 passed by opposite party no.3 is set aside. The matter
isremanded back to the Appellate Authority to decide the samewithin a
period of eight weeksfrom the date of receiving acertified copy of thisorder.
The petitioner shall not take any unnecessary adjournment before the
AppelateAuthority.

a
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(2021) 66 TLD 118 In the High Court of Kerala
Hon'ble C.K. Abdul Rehim & R. Narayana Pisharadi, JJ.

VE Commercial VehclesLtd.
Vs.

Union of India & Others
W.A. No.: 1703 of 2019
August 2, 2019

Deposition : In favour of Petitioner

Detention, seizure and release of goods and conveyances in
transit - Enchashment of bank Guar antee- Section 129 of CGST Act,
2017 - TheHigh Court opined that theinter est of justiceon equitable
basis can be achieved by issuing a direction to the respondents not
toencash thebank Guar anteefurnished by theappellant, if ultimately
the adjudication goes against them and if penalty isimposed in such
proceedings, until the expiry of 14 days from the date of service of
order on such adjudication.

However, we make it clear that, the appellant will be at liberty to
take appropriate challenges against the order imposing penalty, if any
passed against them, either in the writ petition or in any other
appropriate proceedings. The appellant will also be entitled to seek
appropriateinterimrelief in any such proceedings, if the order imposing
penalty is challenged, as mentioned above, for restraining encashment
of the bank Guarantee, pending such challenge. [Para 5]

We are of the considered opinion that the interest of justice on
equitable basis can be achieved by issuing a direction to the respondents
not to encash the bank Guarantee furnished by the appellant, if
ultimately the adjudication goes against them and if penalty is imposed
in such proceedings, until the expiry of 14 days from the date of service
of order on such adjudication. [Para 6]

Sri. A. Kumar, Smt. G Mini (1748), Sri. Ajay V.Anand, Sri. PJ. Anilkumar
& Sri. PS. Sree Prasad for the petitioner.

Sri. Mohammed Rafig, Sr. GP. & Sri. R. Prasanth Kumar, C.G.C. for the
respondent.
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:» JUDGMENT ::
The Judgment of the Court was delivered by ABDUL REHIM, J.:

The petitioner in W.P(C) N0.14719/2019 is challenging the interim
order passed by the Single Judge, dated 29th May, 2019. The respondents
herein are the respondentsin thewrit petition.

2. Theappdlant challenged validity of Section 129 of the Central Goods
and ServicesTax Act, 2017 (CGST Act for short), to the extent it provides
imposition of tax and penalty inthe manner as set out therein, in caseswhere
thereare only meretechnical breachesor contraventionsof the provisions
of the Act and where thereis no evasion of tax, the above said provision
was challenged as illegal and violative of Article 14 and 300 A of the
Condtitution of India. Inter dia, the gppellant chalenged Ext.P11 noticeissued
requiring them to appear for an adjudication proceedingsinitiated under
Section 129 (1) of the CGST Act based on interception of goodstransported
and Ext.P4 noticeissued. Evidently, theappellant sought for aninterim relief
inthewrit petition to direct the respondents not to encash the Bank Guarantee
furnished by the petitioner at thetime of release of theintercepted goods.
Thelearned Single Judge had passed theimpugned order by observing that,
the appel lant can work out their remediesunder law against any order which
may be passed against pursuant to Ext.P11 and will be entitled to obtain
ordersfrom the appropriate forum. It was observed that, the appellant had
already obtained release of the detained goods by complying with the
requirement contempl ated under Section 129 of the CGST Act. Sincethe
appellant had already chosen to get release of the detained goods by
complying with that procedure, granting of any interim order asprayed for
would amount to deviate from theorder of release made under Ext.P8, which
isincompliancewith Section 129. It wasfound that, evenif an order ispassed
on completion of the adjudication, the appellant has got remedy under the
statute. On the other hand, the learned Judge observed that, putting any
restrainment on encashment of Bank Guarantee may result in deviating the
conditionsunder which therelease was aready ordered.

3. Assalingtheimpugned order, learned counsd for the appel lant contended
that, encashment of the Bank Guarantee on the basisof order if any passed
to the extent of imposing penalty, will inturn defeat the purpose of thewrit
petitionitsalf. Sincethe power conferred by virtue of Section 129 toimpose
penalty for technical violation itself isunder challengeinthewrit petition, it
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wasonly just and proper intheinterest of justice that the Single Judge ought
to haverestrained the respondents from encashing the Bank Guarantee, il
the writ petition is disposed of. It is pointed out that in an identical case
another learned Judge of this court had passed Ext.P12 order restraining
encashment of the Bank Guarantee till the disposal of the writ petition.
According to learned counsel, it was improper on the part of the learned
Single Judgein not following the order passedinasimilar case.

4. Whileappreciating the above said contentions, wetake note of thefact
that the writ petition wasfiled at a stage after release of the goods on the
appd lant furnishing the Bank Guarantee with respect to the security deposit
demanded through Ext.P4 notice. Asobserved by thelearned Single Judge,
release of the goods was effected on the basis of the Bank Guarantee
furnished, in compliancewith therequirement under Section 129 of the CGST
Act. Now the adjudication proceedingsispursued. Theinterim relief sought
for inthewrit petitionisto restrain encashment of the Bank Guarantee. If
itisgranted, it will amount to an order in anticipation that the adjudication
will culminateinimposition of penalty. If such an anticipatory restrainment
isput on the respondents, as observed by thelearned Single Judge, that will
beinamanner defeating theinterest of the respondentswho ordered rel ease
of the goods by securing the probable amount which may be due after the
adjudication, in accordance with the provisions contained in Section 129 of
theAct. Thereforewedo not find any illegality, error or impropriety inthe
judgment of thelearned Single Judge.

5. However, wemakeit clear that, the appellant will be at liberty to take
appropriate challenges against the order imposing penalty, if any passed
against them, either in the writ petition or in any other appropriate
proceedings. The appellant will also be entitled to seek appropriateinterim
relief inany such proceedings, if the order imposing penalty ischallenged as
mentioned above, for restraining encashment of the Bank Guarantee, pending
suchchalenge.

6. Weareof theconsidered opinionthat theinterest of justice on equitable
basi s can be achieved by issuing adirection to the respondents not to encash
the Bank Guaranteefurnished by the appellant, if ultimately theadjudication
goesagainst them and if penalty isimposed in such proceedings, until the
expiry of 14 daysfrom the date of service of order on such adjudication.

a



SHABBIR HASHMI ADVOCATE
RATE OF PETROL AND DIESEL AT A GLANCE

Vallue Added Tax
Period 01-04-2017 to 31-03-2018
Commodity Period Rate
Diesel 01-04-17/13-10-17 27%
F-A-3-78-2014-1V(64)19-12-14
14-10-17/31-03-18 22%
A-3-60-2015-1V(119)13-10-17
Petrol 01-04-17/13-10-17 3%
F-A3-78-2014-1 ;V(64)19—12—14
14-10-17/31-03-18 28%

A-3-60-2015-1V(119)13-10-17

| Period 01-04-2018 to 31-03-2019 |

Diesel

Petrol

01-04-18/04-10-18 22%
A-3-60-2015-1V(119)13-10-17
05-10-18/31-03-19 18%
A-3-60-20151-V(93)04-10-18
01-04-18/31-03-19 28%

A-3-60-2015-1V(119)13-10-17

| Period 01-04-2019 to 31-03-2020 |

Diesel 01-04-19/22-09-19 18%
A-3-60-20151-V(93)04-10-18
23-09-19/31-03-20 23%
A-3-58-2015-1V(62)19-09-19

Petrol 01-04-19/22-09-19 28%
A-3-60-2015-1V(119)13-10-17
23-09-19/31-03-20 33%
A-3-58-2015-1V(62)19-09-19

| Period 01-04-2020 TO——— |

Diesel 01-04-20 TO---- 23%
A-3-58-2015-1V(62)19-09-19

Petrol 01-04-20 TO ----- 33%

A-3-58-2015-1V(62)19-09-19

Tax Sec.9AA
Period Rate per It.
01-04-17/13-10-17 1.5
F-A-3-60-2015-1V/(11) 22-01-2016
14-10-17/31-03-18 0
A-3-60-2015-1V(119A)13-10-17
01-04-17/31-03-18 4

A-3-60-2015-19V/(39)16-08-16

01-04-18/31-03-19 0
A-3-60-2015-1V(119A)13-10-17

01-04-18/04-10-18 4
A-3-60-2015-19V(39)16-08-16
05-10-18/31-03-19 1.5

A-3-60-2015-1-V/(94)04-10-18

01-04-19/05-07-19 0
A-3-60-2015-1V(119A)13-10-17
06-07-19/31-03-20 2
A-3-60-2015-1V(55)05-07-19
01-04-19/05-07-19 1.5
A-3-60-2015-1-V/(94)04-10-18
06-07-19/31-03-20 3.5

A-3-60-2015-1V(55)05-07-19

01-04-20/12-06-20 2
A-3-60-2015-1V/(55)05-07-19
13-06-20/---- 3
A-3-60-2015-1-V/(41)12-06-20
01-04-20/12-06-20 3.5
A-3-60-2015-1V(55)05-07-19
13-06-20/----- 4.5

A-3-60-2015-1-V(41)12-06-20
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