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(82 GST Problems - What Our Govt. Should Do Now
- CA. Sudhir Halakhandi

By extending the datesof GST and tax audit, the government hasgiven
clear indication that the government is not only sensitive about the real
problemsof taxpayersat thistimebut isalso taking timely action. See, these
dates had to be extended | ater becausethe covid-19 pandemic has not ended
yet but thereisabig difference between extending the date at thelast minute
and extending the date before reasonabletime and thisisapositivesign that
if the government wantsto giverelief to the taxpayersand professionalsat
this time, then it also creates an expectation for logical solution other
problems. Let us talk about some more problems and issues that need
immediate relief and action to solve these problems since 40 Months have
already gone after introduction of GST in our country and these problems
aretroubling the Dealersand Professionals.

1. Make the Rules Related to ITC Simple and Rational :-

Rule 36 (4) and section 16 (4) of GST aretherewith relationto claim
of ITC but the deal ers need somerelief from these provisionsthese cases
thegovernment haseither received or will received tax and interest fromthe
sdler. Therefore, depriving thebuyer of input credit isnot justified by applying
these provisions. Infact, inthisregard, it isawrong policy to collect tax
from the buyer tax though the buyer has already paid it to the seller. This
iscopied fromthe VAT. But if you believethat GST wasbrought intoimprove
VAT, then if GST isgoing on with the same flaw then what is the benefit
of thischangeto businessand industry? Many times, the question also comes
from the businessand industry, what kind of simplificationitis.

The government should make an equitable provisioninthisregard and
should alwaysrecover thistax from the seller along with interest. For this,
the government should take a purchaselist from the buyer along with the
details of the vendorsand in case of mismatch, recover it from thevendors
or givethem achanceto rectify their returns. Thisprocessof collectionthe
mismatch tax from the buyer may bethe easiest way to recover by stopping
theinput credit., but thismethod isneither practical nor practical. Itisbeyond
control of buyer to check hisseller and in my opinion, it is duty of Govt.
to do complete this task.

2. Re-Granting GST Amnesty Scheme with Relaxing 16(4) :-

The dedlersare unableto avail the benefit of GST amnesty scheme,

dueto Corana, if the benefit of thisschemeisgiven again, alongwithgiving
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them freedom from Section 16 (4) thenit will beavery useful scheme. If
the government seriously wants to bring these missing dealers into the
mainstream, then this plan should be considered once again for the benefit
of Tradeand Industry and inturn Economy. The GST schemewith provisons
of Section 16(4) isnot very useful.

3. Give Relief to Composition Dealer :-

The date of GSTR-4 is aso coming but due to the need for details
of purchasein it, most of the dealers are not abletofill it, then it would
be reasonable to accept their demand to extend the date and remove the
detailsof the purchase because acomposition dealersitisa so difficult to
keep recordsAnd secondly, when thereisno reverse charge, then thereis
no justification for asking for purchases.

Onemorethingisthat when other GST ded ersare not abletofiletheir
annua returns, then how can it be expected from composition dealerswhose
resourcesarelimited that they will beabletofill their annual returnsin present
time. The due date for the GSTR-4 should be rescheduled properly.

4. Dealers should be given an Opportunity to Rectify such Mis-
takes which are not Tax Evasion :-

I nadvertent mistakesmade by dealers, which arenot tax evasion, should
be given an opportunity to rectify them right from the beginning and allow
revisonin GSTR-3B. Thisreturn of GST wasnot intheoriginal scheme of
GST and was brought for only two months but even after 40 months, this
return remainsthe same but probably dueto technical flaws of the system,
thereisnofacility for change or modificationinthisreturn. It should be noted
Given that thereisno restriction on return amendment in the GST law.

ThisGST return GSTR-3B isonly areturn and not thewhole GST but
duetolack of provisionfor anendment of thisreturn many problemsof GST
tax adjustment have arisen and if an opportunity to amend thisreturnisgiven
from July 2017 itself , most of the problemsrelated to GST adjustment will
be solved and in thisway, noticesto begiven inlakhswill aso be stopped.
5. GST Late Fee Collection should be Rationalized :-

The GST latefee should be kept lower than the actual tax paid in that
period and the deal er who haspaid the late feefor thetime period for which
the government later waived it, then such late fees should bereturn back to
such dealersand it will certainly be avery reasonable decision.

6. GST Network to be Improved :-
The GST network Service provider and team can make any number
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of claimson its own with respect to the GST Network, but till now even
after 40 monthsits status has not improved and this network continuesto
be a problem for the dealers and professionals.

It isawaysthe newsfrom GSTN team that everything isfinebut in
fact the GST network isthe biggest obstacle duetoitslimited capacity and
itisabig problemfor dealersand professionals. The Government should
take care of this problem of GST Network on priority.

7. TheAnnual Return of GST should bemadePractically Useful :-

Theway theannual return of GST isdrafted isnot very useful andin
away thisreturn is also confusing to the dealer, hence there is a need to
re-draft thisreturn. Thereisadire need to changethisreturntoo. If thisreturn
isto be made practical then the dealer should first be allowed to disclose
the mistakeswhich are not corrected in GSTR-3B dueto lake of correction
fadlity.

Dueto thisi.e. therestriction on revision of GSTR-3B, the dealer’s
output and its set of f are not being correct and the same difficulty applies
to theinput taken wrong from one head to another. The government should
makethisannual returnin such away that it can be useful for the actual tax
liability of the dealer and how he haspaid it and that should be the aim of
thisreturn.

GST isatax here to simplify the collection and deposit of tax but it
isturning to be atax which testing the technical expertise of professionals
and Dealerswith arestriction that Mistakes can’t berectified.

8. Let's Revisit the Objectives of Bringing GST :-

The government should once again take alook at the basic objectives
of GST that GST wasto simplify theindirect tax system and simplify the
proceduresrelated toit, but now after 40 months, one should see how much
success has been achieved in these objectives. The general opinionisthat
indirect tax system has become moredifficult after theimposition of GST
and the processes have a so become quite complex. Thegovernment should
know fromitsalf what position GST iscurrently inand if therearedeficiencies
inthisway, thenimmediately start the process of reform, otherwisethe GST
which wasintroduced to becomethe growth vehicle of the economy isnow
becoming a cause of trouble for Trade and Industry.

“GST will besuccessful if itismade simpleand easy”.
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(83 Notification u/s 148 of CGST Act, 2017 prescribingthedue
datefor furnishing FORM GSTR-1for thequartersOcto-
ber, 2020 to December, 2020 and January, 2021 to March,
2021 for registered persons having aggr egate tur nover of
uptol.5crorerupeesintheprecedingfinancial year or the

current financial year

No. 74/2020-Central Tax

G.S.R. 634(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powers conferred by section 148 of the Central Goods and Services
TaxAct, 2017 (12 of 2017) (hereafter in thisnotification referred to asthe
saidAct), the Centra Government, on the recommendations of the Council,
hereby notifiestheregistered persons having aggregate turnover of upto 1.5
crorerupeesinthe preceding financial year or the current financia year, as
the class of registered persons who shall follow the special procedure as
mentioned below for furnishing the details of outward supply of goods or
servicesor both.

2. Thesaidregistered personsshall furnish the details of outward supply
of goodsor servicesor bothin FORM GSTR-1 under the Central Goods
and Services Tax Rules, 2017, effected during the quarter as specifiedin
column (2) of the Table below till the time period as specified in the
corresponding entry in column (3) of the said Table, namely:-

TABLE
Sl. Quarter for which detailsin Timeperiod for furnishing
No. FORM GSTR-1 are furnished detailsin FORM GSTR-1
@ ) ©)
1. October, 2020 to December, 2020  13th January, 2021
2. January, 2021 to March, 2021 13th April, 2021

3. Thetimelimit for furnishing the detailsor return, asthe case may be,
under sub-section (2) of section 38 of thesaid Act, for themonthsof October,
2020to March, 2021 shall be subsequently notified in the Official Gazette.

[Published in the Gazette of India dated 15-10-2020]
a
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(84 Notification u/s37(1) r/w 168 of CGST Act, 2017 prescrib-
ing the due date for furnishing FORM GSTR-1 by such
class of registered persons having aggregate turnover of
morethan 1.5crorerupeesin theprecedingfinancial year
or thecurrent financial year, for each of the monthsfrom

October, 2020 to March, 2021.

No. 75/2020-Central Tax

G.S.R. 635(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powers conferred by the second proviso to sub-section (1) of section
37 read with, section 168 of the Central Goodsand Services Tax Act, 2017
(12 of 2017) (hereafter inthisnotification referred to asthe said Act), the
Commissioner, on the recommendations of the Council, hereby extendsthe
time-limit for furnishing the detail sof outward suppliesin FORM GSTR-
1 of the Central Goods and Services Tax Rules, 2017, by such class of
registered persons having aggregate turnover of morethan 1.5 crorerupees
inthe preceding financial year or the current financial year, for each of the
monthsfrom October, 2020 to March, 2021 till the el eventh day of themonth
succeeding such month.

2. Thetime-limit for furnishing the detail s or return, asthe case may be,
under sub-section (2) of section 38 of thesaid Act, for themonthsof October,
2020to March, 2021 shall be subsequently notified in the Official Gazette.

[Published in the Gazette of India dated 15-10-2020]
u

(85) Noti. u/s 168 of CGST Act, 2017 r/w Rule61(5) prescribing
returnin FORM GSTR-3B alongwith duedatesof furnish-
ing the said form for October, 2020 to March, 2021.

No. 76/2020-Central Tax

G.S.R.636(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powers conferred by section 168 of the Central Goods and Services
Tax Act, 2017 (12 of 2017) (hereafter inthisnotification referred to asthe
saidAct), read with sub-rule (5) of rule 61 of the Central Goodsand Services
Tax Rules, 2017 (hereafter in thisnotification referred to asthe said rules),
the Commissioner, on therecommendations of the Council, hereby specifies
that thereturnin FORM GST R-3B of the said rulesfor each of the months
from October, 2020 to March, 2021 shall befurnished e ectronically through
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the common portal, on or beforethe twentieth day of the month succeeding
such month:

Provided that, for taxpayers having an aggregate turnover of uptofive
crorerupeesinthepreviousfinancial year, whose principal placeof business
isin the States of Chhattisgarh, Madhya Pradesh, Gujarat, Maharashtra,
Karnataka, Goa, Kerala, Tamil Nadu, Telangana, AndhraPradesh, theUnion
territories of Daman and Diu and Dadra and Nagar Haveli, Puducherry,
Andaman and Nicobar Islands or Lakshadweep, the return in FORM
GSTR-3B of thesaid rulesfor the months of October, 2020 to March, 2021
shdll befurnished e ectronically through the common portal, on or beforethe
twenty-second day of the month succeeding such month:

Provided further that, for taxpayers having an aggregate turnover of up
tofivecrorerupeesinthepreviousfinancial year, whose principal place of
businessisinthe States of Himacha Pradesh, Punjab, Uttarakhand, Haryana,
Rajasthan, Uttar Pradesh, Bihar, Sikkim, Arunachal Pradesh, Nagaland,
Manipur, Mizoram, Tripura, Meghaaya, Assam, West Bengal, Jnarkhand or
Odisha, the Union territories of Jammu and Kashmir, Ladakh, Chandigarh
or Delhi, thereturnin FORM GSTR-3B of the said rulesfor the months
of October, 2020 to March, 2021 shall befurnished electronically through
the common portal, on or before the twenty-fourth day of the month
succeeding such month.,

2. Payment of taxes for discharge of tax liability as per FORM

GSTR-3B. — Every registered person furnishing the return in FORM

GSTR-3B of thesaid rules shall, subject to the provisions of section 49 of
thesaid Act, dischargehisliability towardstax by debiting the el ectronic cash
ledger or electronic credit ledger, asthe case may beand hisliability towards
interest, penalty, fees or any other amount payable under the said Act by
debiting the electronic cash ledger, not later than the last date, as specified
inthefirst paragraph, on which heisrequired to furnish the said return.

[Published in the Gazette of India dated 15-10-2020]
(.

(86) Notification u/s 148 of CGST Act, 2017 amending No. 47/
2019- CT dtd. 9-10-2019 makingfiling of annual return u/
s44(1) for F.Y. 2019-20 optional for small taxpayer swhose
aggregate turnover islessthan Rs 2 crores and who have

not filed the said return before the due date
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No. 77/2020-Central Tax

G.S.R.637(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powers conferred by section 148 of the Central Goods and Services
Tax Act, 2017 (12 of 2017) (hereinafter referred to as the said Act), the
Central Government, on the recommendationsof the Council, hereby makes
thefollowing amendment in the notification of Government of Indiain the
Ministry of Finance, (Department of Revenue), No. 47/2019-Central Tax
dated the 9th October, 2019, published inthe Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (i) videnumber GS.R. 770(E), dated the Sth
October, 2019, namely: -

In the said notification in the opening paragraph, for the words and
figures “financial years 2017-18 and 2018-19”, the words and figures
“financial years 2017-18, 2018-19 and 2019-20" shall be substituted.

Note: The principal notification No. 47/2019 — Central Tax, dated the 9th
October, 2019 was published in the Gazette of India, Extraordinary, Part
I1, Section 3, Sub-section (i) vide number GS.R. 770(E), dated the 9th
October, 2019.

[Published in the Gazette of India dated 15-10-2020]
a

(87) Notification u/r 46 of CGST Rules, 2017 notifying the
number of HSN digitsrequired on tax invoice

No. 78/2020-Central Tax

G.S.R.638(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powersconferred by thefirst proviso to rule 46 of the Central Goods
and Services Tax Rules, 2017, the Central Board of Indirect Taxes and
Customs, on the recommendations of the Council, hereby makes the
following amendment in the notification of the Government of Indiain the
Ministry of Finance (Department of Revenue), N0.12/2017 — Central Tax,
dated the 28th June, 2017, published inthe Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (i) vide number G.S.R. 660(E), dated the
28th June, 2017, namely:—

Inthe said notification, with effect from the O1st day of April, 2021,
for the Table, thefollowing shall be substituted, namely, -
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“TABLE
Sl. Aggregate Turnover inthe  Number of Digitsof Har monised
No. preceding Financial Year System of Nomenclature
Code (HSN Code)

@ ) 3)

1. Uptorupeesfivecrores 4

2.  morethan rupeesfivecrores 6

Provided that aregistered person having aggregateturnover up tofive
croresrupeesin the previousfinancial year may not mention the number of
digitsof HSN Code, as specified in the corresponding entry in column (3)
of thesaid Tablein atax invoiceissued by him under the said rulesin respect
of suppliesmadeto unregistered persons.”.

Note: The principal notification number 12/2017 — Central Tax, dated the
28th June, 2017, published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i) vide number GS.R. 660(E), dated the 28th June,
2017.
[Published in the Gazette of India dated 15-10-2020]

a

(88 Central Goods and Services Tax (Twelveth Amendment)
Rules, 2020

No. 79/2020-Central Tax

G.S.R. 639(E). New Delhi, Dated 15th October, 2020 - In exercise
of the powers conferred by section 164 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on recommendations
of the Council, hereby makesthefollowing rulesfurther to amend the Central
Goods and Services Tax Rules, 2017, namely: -

1. Shorttitleand commencement. - (1) Theserulesmay becalled the
Central Goods and Services Tax (Twelveth Amendment) Rules, 2020.

(2) Saveasotherwiseprovided intheserules, they shall comeintoforce
onthedate of their publication in the Official Gazette.

2. IntheCentrd Goodsand ServicesTax Rules, 2017 (hereinafter referred
toasthesaid rules), inrule46, for thefirst proviso, thefollowing proviso
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shall be substituted, namely: -

“Provided that the Board may, on the recommendations of the Council,
by notification, specify-
(i) thenumber of digitsof Harmonised System of Nomenclature codefor

goods or servicesthat aclass of registered persons shall be required
to mention; or

(i) aclassof supply of goods or servicesfor which specified number of
digits of Harmonised System of Nomenclature code shall berequired
to be mentioned by all registered taxpayers; and

(iii) theclassof registered personsthat would not be required to mention
the Harmonised System of Nomenclature codefor goodsor services:”.

3. Inthesaidrules, forrule 67A, thefollowing rule shall be substituted,
namely: -

“67A. Manner of furnishing of return or details of outward
suppliesby short messaging servicefacility.- Notwithstanding anything
contained in this Chapter, for aregistered person whoisrequired to furnish
a Nil return under section 39 in FORM GSTR-3B or a Nil details of
outward suppliesunder section 37in FORM GSTR-1 or aNil statement
in FORM GST CMP-08 for atax period, any reference to electronic
furnishing shall include furnishing of the said return or the detail sof outward
suppliesor statement through ashort messaging service using theregistered
mobile number and the said return or the details of outward supplies or
statement shall be verified by aregistered mobile number based One Time
Password facility.

Explanation. - For the purpose of thisrule, aNil return or Nil details
of outward suppliesor Nil statement shall mean areturn under section 39
or detailsof outward suppliesunder section 37 or statement under rule 62,
for atax period that hasnil or noentry inall theTablesin FORM GSTR-
3B or FORM GSTR-10or FORM GST CMP-08, asthe case may be.”.

4. Inthesaidrules,inrule80, insub-rule(3), for theproviso, thefollowing
proviso shall be substituted, namely:-

“Provided that for thefinancia year 2018-2019 and 2019-2020, every
registered person whose aggregate turnover exceedsfive crore rupees shall
get hisaccounts audited as specified under sub-section (5) of section 35and
he shall furnish a copy of audited annual accounts and a reconciliation
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statement, duly certified, in FORM GSTR-9C for the said financia year,
electronically through the common portal either directly or through a
Facilitation Centre notified by the Commissioner.”.

5. Inthesaidrules, with effect from the 20th day of March, 2020, inrule
138E, after thethird proviso, thefollowing proviso shall beinserted, namely:-

“Provided aso that the said restriction shall not apply during the period
fromthe 20th day of March, 2020till the 15th day of October, 2020in case
wherethereturnin FORM GST R-3B or the statement of outward supplies
inFORM GSTR-1or thestatementin FORM GST CM P-08, asthecase
may be, has not been furnished for the period February, 2020 to August,
2020.”.

6. Inthesadrules, inrule 142, in sub-rule (1A), -

(i) forthewords*proper officer shal”, thewords* proper officer may”
shall be substituted;

(i) forthewords*"shall communicate”, theword “communicate” shall be
subgtituted.

7. Inthesaidrules,in FORM GSTR-1, against serial number 12, inthe
Table, in column 6, in the heading, for thewords* Total value”, thewords
“Rateof Tax” shall be substituted.

8. Inthesaidrules, for FORM GSTR-2A, thefollowing form shall be
subdtituted, namely:-

“FORM GSTR-2A
[See rule 60(1)]
Details of auto drafted supplies

(From GSTR 1, GSIR 5, GSTR-6, GSTR-7, GSTR-8, import of
goods and inward supplies of goods received from SEZ units /
developers)

1. GSTIN e ———————
2. (a) Legal nameof theregistered person : .......ccccecevvveeveeeeseeseenn.
(b) Trade name, if any e
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Instructions;

1.

Terms Used :-
a ITC- Input tax credit
b. 1SD - Input Service Distributor

Important Advisory: FORM GSTR-2A isstatement which hasbeen
generated on the basis of the information furnished by your suppliers
in their respective FORMS GSTR-1,5,6,7 and 8. It is a dynamic
statement and is updated on new addition/amendment made by your
supplier innear real time. The detailsadded by supplier would reflect
in corresponding FORM GSTR-2A of the recipient irrespective of
supplier’sdateof filing.

There may be scenarios where a percentage of the applicable rate of
tax rate may be notified by the Government. A separate columnwill be
provided for invoices/ documentswhere such rateisapplicable.

Tablewiseinstructions:

TableNo. and I nstructions

Heading

Inward  supplies (including invoices on which reverse charge
received from a is applicable) which have been saved / filed
registered person by your suppliers in their FORM GSTR-1
including supplies and 5.

attracting reverse | ii. Invoicetype:

charge a. R- Regular (Other than SEZ supplies

3 i. The table consists of al the invoices

and Deemed exports)

b. SEZWP- SEZ supplies with payment of
tax

c. SEZWOP- SEZ supplies without
payment of tax

d. DE- Deemed exports

e. CBW - Intra-State supplies attracting
IGST

iii. For every invoice, the period and date of

FORM GSTR-1/5 in which such invoice

has been declared and filed is being

provided. It may be noted that the details
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Vi.

added by supplier would reflect in
corresponding FORM GSTR-2A of the
recipient irrespective of supplier’s date of
filing. For example, if a supplier files his
invoice INV-1 dated 10th November 2019
in his FORM GSTR-1 of March 2020, the
invoice will be reflected in FORM GSTR-
2A of March, 2020 only. Similarly, if the
supplier files his FORM GSTR-1 for the
month of November on 5th March 2020, the
invoice will be reflected in FORM GSTR-
2A of November 2019 for the recipient.

. The status of filing of corresponding FORM

GSTR-3B for FORM GSTR-1 will also be
provided.

The table also shows if the invoice or debit
note was amended by the supplier and if
yes, then the tax period in which such
invoice was amended, declared and filed.
For example, if a supplier has filed his
invoice INV-1 dated 10th November 2019
in his FORM GSTR-1 of November 2019,
the invoice will be reflected in FORM
GSTR-2A of November, 2019. If the
supplier amends this invoice in FORM
GSTR-1 of December 2019, the amended
invoice will be made available in Table 4 of
FORM GSTR-2A of December 2019. The
origina record present in Table 3 of FORM
GSTR-2A of November 2019 for the
recipient will now have updated columns of
amendment made (GSTIN, others) and tax
period of amendment as December 2019.

In case, the supplier has cancelled his
registration, the effective date of
cancellation will be provided.

4
Amendment
Inward supplies

to

The table consists of amendment to
invoices (including invoice on which
reverse chargeis applicable) which have
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received from a
registered person
including supplies
attracting reverse
charge

(Amendment to
table 3)

been saved/filed by your suppliers in their
FORM GSTR-1 and 5.

i. Tax period in which the invoice was

reported originally and type of amendment
will aso be provided. For example, if a
supplier has filed his invoice INV-1 dated
10th November 2019 in his FORM GSTR-1
of November 2019, the invoice will be
reflected in FORM GSTR-2A  of
November, 2019. If the supplier amends
this invoice in FORM GSTR-1 of
December 2019, the amended invoice will
be made available in Table 4 of FORM
GSTR-2A of December 2019. The original
record present in Table 3 of FORM GSTR-
2A of November 2019 for the recipient will
now have updated columns of amendment
made (GSTIN, others) and tax period of
amendment as December 2019.

5
Debit / Credit
notes received
during current tax
period

The table consists of the credit and debit
notes (including credit/debit notes relating
to transactions on which reverse charge is
applicable) which have been saved/filed by
your suppliers in their FORM GSTR-1 and
5.

If the credit/debit note has been amended
subsequently, tax period in which the note
has been amended will aso be provided.
Note Type:

e Credit Note

e Debit Note

iv. Note supply type:

e R- Regular (Other than SEZ supplies and
Deemed exports)

e SEZWP- SEZ supplies with payment of tax

e SEZWOP- SEZ supplies without payment
of tax

o DE- Deemed exports
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Vi.

Vii.

e CBW - Intra-State supplies attracting IGST
For every credit or debit note, the period
and date of FORM GSTR-1/5 in which
such credit or debit note has been declared
and filed is being provided. It may be noted
that the details added by supplier would
reflect in corresponding FORM GSTR-2A
of the recipient irrespective of supplier's
filing of FORM GSTR-1. For example, if a
supplier files his credit note CN-1 dated
10th November 2019 in his FORM GSTR-1
of March 2020, the credit note will be
reflected in FORM GSTR-2A of March,
2020 only. Similarly, if the supplier files his
FORM GSTR-1 for the month of November
on 5th March 2020, the credit note will be
reflected in FORM GSTR-2A of November
2019 for the recipient.

The status of filing of corresponding FORM
GSTR-3B of suppliers will also be
provided.

The table aso shows if the credit note or
debit note has been amended subsequently
and if yes, then the tax period in which such
credit note or debit note was amended,
declared and filed.

viii.In case, the supplier has cancelled his

registration, the effective date of
cancellation will be displayed.

6
Amendment to
Debit/Credit notes
(Amendment to 5)

The table consists of the amendments to
credit and debit notes (including credit/
debit notes on which reverse charge is
applicable) which have been saved/filed by
your suppliers in their FORM GSTR-1 and
5

. Tax period in which the note was reported

originally will also be provided.

7
ISD credit

The table consists of the details of the 1SD
invoices and 1SD credit notes which have




2020)

www.dineshgangrade.com

Statutes, Rules & Notifications

279

received

Vi.

been savedffiled by an input service
distributor in their FORM GSTR-6.
Document Type::

e |SD Invoice

e |SD Credit Note

If ISD credit note is issued subsequent to
issue of ISD invoice, origina invoice
number and date will also be shown against
such credit note. In case document type is
ISD Invoice these columns would be blank

. For every 1SD invoice or ISD credit note,

the period and date of FORM GSTR-6 in
which such respective invoice or credit note
has been declared and filed is being
provided.

The status of €igibility of ITC on ISD
invoices as declared in FORM GSTR-6 will
be provided.

The status of €igibility of ITC on ISD
credit notes will be provided.

8
Amendment to
ISD credit
received

The table consists of the detaills of the

amendments to details of the ISD invoices
and ISD credit notes which have been
saved/filed by an input service distributor in
their FORM GSTR-6.

9
TDS / TCS credit
received

The table consists of the details of TDS and
TCS credit from FORM GSTR-7 and
FORM GSTR-8 and its amendments in a
tax period.

i. A separate facility will be provided on the

common portal to accept/ reject TDS and
TCS credit.

10& 11
Details of Import
of goods from
overseas on bill of
entry and from
SEZ units and
developers and

The table consists of details of IGST paid
on imports of goods from overseas and SEZ
units / developers on hbill of entry and
amendment thereof.

ii. The ICEGATE reference date is the date

from which the recipient is eligible to take
input tax credit.
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thelr  respective | iii. The table aso provides if the Bill of entry

amendments was amended.

Iv. Information is provided in the tables based
on data received from ICEGATE.
Information on certain imports such as
courier imports may not be available.

9. Inthesadrules, in FORM GSTR-5, -

() inthetable, -
(@ inseria number 2, after entry (c), thefollowing entries shall be
inserted, namely:-
“(d) ARN Auto Populated
(e Date of ARN Auto Populated.”;

(b) inserial number 10, -

(A) intheheading, after thewords, “ Total tax liability”, the brackets
and words*“ (including reverse charge liability, if any)”, shall be
inserted;

(B) after serid number 10B and theentry relating thereto, thefollowing
serial number and entry shall beinserted, namely,-

“10C. On account of inward supplies liable to reverse charge

(i) intheinstructions, -

(@ for paragraph 7, the following paragraph shall be substituted,
namely: -

“7.Invoice-leve information, rate-wise, pertaining to thetax period
should be reported as under:

(i) foral BtoB supplies(whether inter-State or intra-State), invoice
level details should be uploaded in Table 5;

(i) fordlinter-state B to C supplies, whereinvoicevaueismorethan
Rs. 2,50,000/- (B to C Large) invoicelevel detail to beprovided
in Table 6; and

(iii.) forall B to C supplies, other than those reported intable 6, shall
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be reported in Table 7 providing State-wise summary of such
supplies”;

inparagraph 8, inclause(ii), after thewords, “invoicevaueismore
than”, theword “rupees’, shall beinserted;

for paragraph 10, the following paragraph shall be substituted,
namely: -

“10. Table 10 consists of tax liability on account of outward
suppliesdeclared in the current tax period and negative I TC on
account of amendment toimport of goodsin the current tax period.
Inward suppliesattracting reverse charge shall bereported in Part
C of the table.”.

10. Inthe said rules, in FORM GSTR-5A, -

() againgt serial number 4 and entriesrel ating thereto, thefollowing
entriesshall beinserted, namely: -
“4(a) ARN:
4(b) Date of ARN:”;
(i) for serial number 6, thefollowing shall be substituted, namely: -
“6. Calculation of interest, or any other amount
(Amount in Rupees)
Sr. | Description | Place of supply | Amount due (Interest/ Other)
No. (State/UT) Integrated tax Cess
1 2 3 4 5
1. | Interest
2. | Others
Total

(iii). for serial number 7, thefollowing shall be substituted, namely:-

“7. Tax, interest and any other amount payable and paid
(Amount in Rupees)

5 Amount payable | Debit | Amount paid
" | Description | Integrated entry | Integrat
No. tax Cess no. ed tax Cess
1 2 3 4 5 6 7
1. | Tax Liability
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(based on
Table5 & 5A)

Interest
(based on
Table 6)

Others (based
on Table 6)

11. In the said rules, in FORM GSTR-9, -
inthe Table, -

0]

@

()

against seria number 8C, incolumn 2, for theentry, thefollowing
entry shall be substituted, namely: -

“ITConinward supplies (other thanimportsand inward supplies
liableto reverse charge but includes servicesreceived from SEZS)
received during thefinancia year but availed inthe next financial
year up to specified period”;

against Pt. V, for the heading, the following heading shall be
substituted, namely: -

“Particularsof thetransactionsfor thefinancial year declaredin
returnsof the next financial year till the specified period.”;

intheinstructions, -

@

()

©

after paragraph 2, thefollowing entry shall beinserted, namely,-

“2A. In the Table, against serial numbers 4, 5, 6 and 7, the
taxpayersshall report the values pertaining to thefinancial year
only. Thevalue pertaining to the preceding financia year shall not
be reported here.”

in paragraph 4, -

(A) afterthewords, lettersand figures, “that additional liability
for the FY 2017-18 or FY 2018-19, theword, lettersand
figures“or FY 2019-20" shall beinserted,;

(B) intheTable, in second column, for theletters, figuresand
word “FY 2017-18 and 2018-19” wherever they occur, the
letters, figuresand word “FY 2017-18, 2018-19 and 2019-
20" shall be substituted;

in paragraph 5, in the Table, in second column, -
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againg seria number 6B, after theentries, thefollowing entry
shall beinserted, namely: -

“For FY 2019-20, the registered person shall report the
breakup of input tax credit as capital goods and have an
optionto either report the breakup of the remaining amount
asinputsand input servicesor report the entireremaining
amount under the“inputs’ row only.”;

against serial number 6C and serial number 6D, -

after theentry ending with thewords* entireinput tax credit
under the“inputs’ row only.”, thefollowing entry shall be
inserted, namely: -

“For FY 2019-20, the registered person shall report the
breakup of input tax credit as capital goods and have an
optionto either report the breakup of the remaining amount
asinputsand input servicesor report the entireremaining
amount under the“inputs’ row only.”;

intheentry ending with thewords, figuresand | etters“ Table
6C and 6D in Table 6D only.”, for the letters, figures and
word “FY 2017-18 and 2018-19”, the letters, figuresand
word “FY 2017-18, 2018-19 and 2019-20" shal be
subgtituted;

againgt seria number 6E, after the entry, thefollowing entry
shall beinserted, namely: -

“For FY 2019-20, the registered person shall report the
breakup of input tax credit as capital goods and have an
optionto either report the breakup of the remaining amount
asinputsand input servicesor report the entireremaining
amount under the“inputs’ row only.”;

against serial number 7A, 7B, 7C, 7D, 7E, 7F, 7G and 7H,
intheentry, for theletters, figuresand word “FY 2017-18
and 2018-19”, theletters, figuresand word “FY 2017-18,
2018-19 and 2019-20" shall be substituted.;

againgt serial number 8A, after theentry, thefollowing entry
shall beinserted, namely: -

“For FY 2019-20, it may be noted that the details from
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FORM GSTR-2A generated as on the 1st November,
2020 shall be auto-populated inthistable.”;

against serial number 8C, for the entries, thefollowing entry
shall be substituted, namely:-

“Aggregate value of input tax credit availed onall inward
supplies (except those on which tax is payable on reverse
charge basisbut includes supply of servicesreceived from
SEZs) received during thefinancia year for which theannua
returnisbeingfiled for but credit onwhichwasavailed in
the next financial year within the period specified under
Section 16(4) of the CGST Act, 2017.”;

(d) inparagraph 7, —
(A) after the words and figures “April 2019 to September

(B)
()

(I
(1)

2019.”, thefollowing shall beinserted, namely: -

“For FY 2019-20, Part V consists of particulars of trans-
actionsfor thepreviousfinancia year but paidintheFORM
GSTR-3B between April 2020 to September 2020.”;

in the Table, in second column, -

againgt serid number 10 & 11, after theentries, thefollowing
entry shall beinserted, namely: -

“For FY 2019-20, Detailsof additionsor amendmentsto any
of the suppliesaready declared inthereturnsof the previous
financia year but such amendmentswerefurnishedin Table
9A, Table 9B and Table 9C of FORM GSTR-1 of April
2020 to September 2020 shall be declared here.”;

against serial number 12, -

intheentry beginning with theword, |ettersand figures* For
FY 2018-19” after thewords*“for filling up these details.”,
thefollowing entry shall beinserted, namely: -

“For FY 2019-20, Aggregate value of reversal of ITCwhich
was availed in the previousfinancial year but reversedin
returnsfiled for themonthsof April 2020 to September 2020
shall be declared here. Table 4(B) of FORM GSTR-3B
may be used for filling up these details. For FY 2019-20,
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the registered person shall have an option to not fill this
table”;

intheentry beginning with theword, lettersand figures* For
FY 2017-18" and ending with the words* an option to not
fill thistable.”, for theletters, figuresand word “ FY 2017-
18 and 2018-19", theletters, figuresand word “FY 2017-
18, 2018-19 and 2019-20" shall be substituted;

against serial number 13, —

intheentry beginning with theword, lettersand figures* For
FY 2018-19” after the words, letters and figures “in the
annual returnfor FY 2019-20.”, thefollowing entry shall be
inserted, namely: -

“For FY 2019-20, Details of 1TC for goods or services
received inthe previousfinancial year but I TCfor thesame
wasavailedin returnsfiled for the months of April 2020 to
September 2020 shall be declared here. Table 4(A) of
FORM GSTR-3B may beusedfor filling up these details.
However, any ITC whichwasreversedinthe FY 2019-20
as per second proviso to sub-section (2) of section 16 but
was reclaimed in FY 2020-21, the details of such ITC
reclaimed shdl befurnishedintheannud returnfor FY 2020-
21",

intheentry beginning withtheword, lettersand figures* For
FY 2017-18" and ending with the words* an option to not
fill thistable.”, for theletters, figuresand word “ FY 2017-
18 and 2018-19”, theletters, figuresand word “ FY 2017-
18, 2018-19 and 2019-20" shall be substituted;

(e) inparagraph 8, in the Table, in second column, for the letters,
figures and word “FY 2017-18 and 2018-19” wherever they
occur, the letters, figures and word “FY 2017-18, 2018-19 and
2019-20" shall be substituted.

12. Inthesadrules, in FORM GSTR-9C, in theinstructions, -

0)

in paragraph 4, in the Table, in second column, for the letters,
figures and word “FY 2017-18 and 2018-19” wherever they
occur, the letters, figures and word “FY 2017-18, 2018-19 and
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2019-20" shall be substituted;

(i) inparagraph 6, in the Table, in second column, for the letters,
figures and word “FY 2017-18 and 2018-19” wherever they
occur, the letters, figures and word “FY 2017-18, 2018-19 and
2019-20" shall be substituted.

13. In the said rules, in FORM GST RFD-01, in Annexure-1, in
Statement-2, in the heading the brackets, word and | etters* (accumul ated
ITC)”, shall be omitted.

14. Inthesaidrules, inFORM GST ASM T-16, for thetabl e, thefollowing
table shall be substituted, namely: -

Tax POS
“Sr. | Tax | Turn- | Period (Place Inte- | Pena- Total
No. | Rate | over Erom | To Ad of Tax rest | Ity Fee | Others
Supply)

112 ) 3|4 |56 7 |8]9]110 |11] 12|13

Totd "

15. Inthesaidrules, inFORM GST DRC-01, after entry (c), for thetable,
thefollowing table shall be substituted, namely: -

Tax POS
“Sr. | Tax | Turn- | Period (Place Inte- | Pena- Total
No. | Rate | over From | To Ad of Ta rest | Ity Fee | Others
Supply)

1 ]2 3 4 |5]6 7 819 10 11| 12|13

Totd "

16. Inthesaidrules,inFORM GST DRC-02, after entry (c), for thetable,
thefollowing table shall be substituted, namely: -

Tax POS
“Sr. | Tax | Tum- | Period (Place Inte- | Penar Totd
No. | Rate | over From | To Adl ™ T g 1ty Fee | Others
Supply)

1 ]2 3 4 |5]6 7 81910 11| 12|13

Totd "
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17. Inthesaidrules,in FORM GST DRC-07, after serial number 5, for
thetable, thefollowing table shall be substituted, namely: -

Tax POS
“Sr. | Tax | Turn-|  Period (Place Inte- | Pena- Totdl
No. | Rate | over From | To Ad of Tax rest | Ity Fee | Others
Supply)
1 2 3 4 |5]6 7 81 9|10 |11| 12 13

Totd

18. Inthesaidrules,in FORM GST DRC-08, after serial number 7, for
thetable, thefollowing table shall be substituted, namely: -

Tax POS
“Sr. | Tax | Turn-|  Period (Place Inte- | Pena- Total
No. | Rate | over From | To Ad of Tax rest | Ity Fee | Others
Supply)
1 2 3 4 |5]6 7 81 9|10 11| 12 13

Totd

19. Inthesaidrules, inFORM GST DRC-09, for thetable, thefollowing

table shall be substituted, namely: -

“Act Tax/Cess | Interest | Penalty | Fee | Others | Total
1 2 3 4 5 6 7
Integrated tax
Central tax
State/UT tax
Cess
Total i

20. Inthesaidrules,inFORM GST DRC-24, for thetable, thefollowing

table shall be substituted, namely: -

“Act Tax | Interest | Penalty | Fee | Others | Total
Dues | Arrears
1 2 3 4 5 6 7
Central tax
State/ UT tax
Integrated tax
Cess i
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21. Inthesaidrules,inFORM GST DRC-25, for thetable, thefollowing
table shall be substituted, namely: -

“Act Tax | Interest | Penalty | Fee | Others | Total
Dues | Arrears
1 2 3 4 5 6 7
Central tax
State/ UT tax
Integrated tax
Cess i

Note: The principal ruleswere published in the Gazette of India, Extraor-
dinary, Part |1, Section 3, Sub-section (i), vide notification No. 3/2017-
Central Tax, dated the 19th June, 2017, published vide number GS.R. 610
(E), dated the 19th June, 2017 and last amended vide notification No. 72/
2020-Central Tax, dated the 30th September, 2020, published inthe Gazette
of India, Extraordinary, Part |1, Section 3, Sub-section (i), vide number
G.S.R. 603(E), dated the 30th September, 2020.

[Published in the Gazette of India dated 15-10-2020]
Q

(89) Notification u/s 9(3)(4), 11(1), 15(5) and 148 of CGST Act,
2017 amending No. 12/2017-Central Tax (Rate) dtd. 28-6-
2017 exempting satellitelaunch servicesprovided by | SRO,
Antrix Co. Ltd and NSIL asrecommended by GST Council

in its 42nd meeting held on 5-10-2020

No. 05/2020-Central Tax (Rate)

G.S.R. 643(E). New Delhi, Dated 16th October, 2020 - In exercise
of the powers conferred by sub-sections(3) and (4) of section 9, sub-section
(2) of section 11, sub-section (5) of section 15 and section 148 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on being satisfied that it isnecessary in the public interest so to do, onthe
recommendations of the Council, hereby makes the following further
amendmentsin the notification of the Government of India, inthe Ministry
of Finance (Department of Revenue), N0.12/2017- Central Tax (Rate),
dated the 28th June, 2017, published inthe Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (i), vide number GS.R. 691(E), dated the
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28th June, 2017, namely:-

Inthesaid notification, inthe Table, after serial number 19B and the
entriesrelating thereto, thefollowing shall beinserted, namely:-

“19C | 9965 | Satellite launch services supplied by | Nil | Nil.”
Indian Space Research Organisation,
Antrix Corporation Limited or New
Space India Limited.

Note: The principal notification was published in the Gazette of India,
Extraordinary, vide notification No. 12/2017 - Central Tax (Rate), dated the
28th June, 2017, vide number GS.R. 691(E), dated the 28th June, 2017
and waslast amended by notification No. 04/2020-Centra Tax (Rate), dated
the 30th September, 2020 vide number GS.R. 604(E), dated the 30th
September, 2020.

[Published in the Gazette of India dated 16-10-2020]

(90 Notification u/s 3 of Vivad se Vishwas Act, 2020
Notification No. 85/2020

S.0.3847(E). New Delhi, Dated 27th October, 2020 - In exercise
of the powers conferred by section 3 of the Direct Tax Vivad se Vishwas
Act, 2020 (3 of 2020), the Central Government hereby notifies that the,-

(& 31st day of December, 2020 shall be the date, on or before which a
declaration shall befiled to the designated authority, by the declarant,
inaccordancewith the provisionsof section 4 of thesaid Act in respect
of tax arrear;

(b) 31st day of March, 2021 shall be the date on or before which the
amount payable under the said Act shall be paid as per third column
of the Table to section 3 of the said Act; and

(¢) 1stday of April, 2021 shall bethe date on or after which the amount
payable under the said Act shall be paid as per fourth column of the
Table to section 3 of the said Act.

2. Thisnatification shall comeinto forcefrom the date of its publication
inthe Official Gazette.

[Published in the Gazette of India dated 27-10-2020]
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(91 Notification u/s44(1) of CGST Act, 2017 amending No. 41/
2020-Central Tax dt. 5-5-2020 extending duedateof return
till 31-12-2020

No. 80/2020-Central Tax

G.S.R.679(E). New Delhi, Dated 28th October, 2020 - In exercise
of the powers conferred by sub-section (1) of section 44 of the Central
Goods and Services Tax Act, 2017 (12 of 2017), read with rule 80 of the
Central Goods and Services Tax Rules, 2017, the Commissioner, on the
recommendations of the Council, hereby makes the following further
amendment in the notification of the Government of Indiainthe Ministry of
Finance (Department of Revenue), No. 41/2020 - Central Tax, dated the
5th May, 2020 published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number GS.R. 275(E), dated the 5th May,
2020, namely:-

Inthesaid natification, for thefigures, lettersand word “ 31st October,
2020", the figures, letters and word “31st December, 2020” shall be
substituted.

Note: The principal notification No. 41/2020 - Central Tax, dated the 5th
May, 2020, was published in the Gazette of India, Extraordinary, vide
number GS.R. 275(E), dated the 5th May, 2020 and was|ast amended vide
notification No. 69/2020 — Central Tax dated the 30th September, 2020,
published vide number G.S.R. 595 (E), dated the 30th September, 2020.

[Published in the Gazette of India dated 28-10-2020]
Q

(92 Extension of due dates for Annual Return and Reconcili-
ation Satement for 2018-19

PressInformation Bureau
Government of India, Ministry of Finance

24-0ct.-2020, 3:45 PM

The Government has been receiving a number of representations
regarding need to extend due datefor filing Annual Return (FORM GSTR-
9) and Reconciliation Statement (FORM GSTR-9C) for 2018-19 on the
groundsthat on account of the COV1D-19 pandemic related lockdown and
restrictions, normal operation of businesses have still not been possiblein
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severa partsof the country. It has been requested that the due datesfor the
same be extended beyond 31st October 2020 to enable the businessesand
auditorsto comply inthisregard.

Inview of the same, on the recommendations of the GST Council, it
has been decided to extend the due datefor filing Annual Return (FORM
GSTR-9/GSTR-9A) and Reconciliation Statement (FORM GSTR-9C) for
Financia Year 2018-19 from 31st October 2020to 31st December, 2020.
Notificationsto give effect to thisdecision would follow.

It may be noted that filing of Annual Return (FORM GSTR-9/GSTR-
9A) for 2018-19isoptional for taxpayerswho had aggregate turnover below
Rs. 2 crore. Thefiling of reconciliation Statement in FORM 9C for 2018-
19isalso optional for the taxpayers having aggregate turnover upto Rs. 5
crore.

a

(93) 2018-19 & fov aiffr Red IR FHTE-fIaRur S1Raa
e A FuiRa f[afyr o €

O BT R, WA UhN, o derer

24 FHSR, 2020, 3:45 A
HITS-19 FEMRT TR 0 HATUd ATHSI HIT =T Traifed! I <@d §C
2018-19 & foT anfer Red (wH-SHuediem-9) 3R gure-foewor (vt
SedeT-odt) afiget e s Fulta ol e 18 | 39 o 9 dear
TR § TR & AT & off | 36e ded I U foRar T ot foR sEEmEn
ST TRET WieTehl hl 3 ATk T 3 & foTT o aRiE sl 31 3Tae & 31T
TGT ST | 37 & 3 [GEHT H 3 doh HRIAR i o fore g fefa 72 o=
o R |

T AR &l 3E@d 8T R Sewel qiug & fawriter o foeftr af 2018-19
% forq anffer Rt (Pl Shuaeiem-9 /Suadtesm-9v) 37 eHTee- foawr (wi
SeeeTR-odT) aTRaet & it STRIAT TR@ & 31 STHRS 2020 T TGTHT
31 e, 2020 F 1 BET fofar T F | 39 aN § SATEEAT SR & e,
fSTEeRT aTerT ST B0 |

T I AW 3 arelt a1 & foF 39 FeErar R £ FRer 2 Fe T
T F 8, 3 [ 2018-19 FT ATfieh R (B SHTEAR-9 /Sfuadi=m-
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OU) AT SehfcTeh & | 38eh AT I FAGTAT ST e FRER 5 FIS T
T 8, 39 [T 2018-19 &1 ®iF o€l § gaTIH-faewor aifiger T Jefeus
gl

|

(94 Payment Date Extended for Vivad se Vishwas Scheme;
Finance Secretary urges|-T Department to Reach Out to
the Taxpayers

PressInformation Bureau
Government of India, Ministry of Finance

27-Oct.-2020, 6:49 PM

In order to providefurther relief to the taxpayers desirous of settling
disputes under Vivad se Vishwas Scheme, the Government today further
extended the date for making payment without additional amount from 31st
December 2020to 31st March 2021. Thelast date for making declaration
under the Scheme has also been notified as 31st December 2020. As per
the notification issued today, the declaration under the Vivad se Vishwas
Scheme shall be required to be furnished latest by 31st December 2020,
however, only in respect of said declarations made by 31st December 2020
the payment without additional amount can now be made up to 31st March
2021.

Meanwhile, Finance Secretary Dr. Ajay Bhushan Pandey today re-
viewed the progress made so far by the Income Tax Department on Vivad
seVishwas Schemein ahighlevel meeting through video conferencing along
with CBDT Chairman and Board memberswith all Principal Chief Com-
missionersof |ncome Tax acrossthe country to expedite the Schemewhich,
hesaid, ishighly beneficial to thetaxpayers, adding further that “We need
to advance the Vivad se Vishwas Scheme with greater persuasion and
perseverance and must reach out to the taxpayersto facilitate all necessary
handholding.”

In the meeting, suggestionsand comments of the Field Officerswere
also discussed regarding the action plan for successful implementation of the
Schemein atime bound manner.

Finance Secretary Dr. Pandey said, “ Thisisaschemefor the benefit
and convenience of thetaxpayers asthey would get instant disposal of the
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disputewith no further cost of litigation besidesmonetary benefitsintheform
of waiver of penalty, interest and prosecution. With this Scheme, onthe one
hand, ataxpayer would be benefitted with stress-free time to put her/his
effortsfor moremeaningful daily life/routine or expanding businessactivities
while on the other, the government would be getting its duelong pending
revenue and al so, savings on the huge cost on resourcesthat these disputes
consume.”

In the meeting, CBDT Chairman Shri PC. Mody mentioned the
importance of cleaning up of demand for facilitating and persuading the
taxpayersfor filing declarations under the Scheme. He emphasized on Pr.
Chief Commissionersof IncomeTax to carry out all possible actions such
asdisposing pending rectifications, giving pending appedl effects, removing
duplicate demands, etc. so asto arrive at afinal demand for each assessee
so that whenever ataxpayer filesForm 1 or 2 under the Vivad se Vishwas
Scheme, the Pr. Commissioner of Income Tax concerned isinapositionto
issue Form 3 promptly.

It was al so decided in the meeting to adopt a proactive approach for
implementation of the Scheme by approaching taxpayersdirectly, guiding and
facilitating theminfiling of declarationsand removing any difficultiesor
problemsfaced by them in availing the Scheme. It was further decided to
have periodic review of the progress of the Scheme every fortnight.

Itispertinent to mention herethat the Direct Tax Vivad seVishwasAct,
2020 was enacted on 17th March, 2020 with the objectiveto reduce pending
incometax litigation, generate timely revenuefor the Government and to
benefit taxpayers by providing them peace of mind, certainty and savingson
account of time and resources that would otherwise be spent on thelong-
drawn and vexatious litigation process. In order to provide moretimeto
taxpayersto settledisputes, earlier thedatefor filing declaration and making
payment without additional amount under Vivad se Vishwaswas extended
from 31st March 2020 to 30th June, 2020. Later again, this date was
extended further to 31st December, 2020. Therefore, earlier both the
declaration and the payment without additional amount under theVivad se
Vishwas were required to be made by 31st December, 2020.

a
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(95) ‘faare & fRream’ ST & d8d YWIAH & NI 313
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Q

(96) Special Window to Statesfor meetingthe GST Compensa-
tion Cess shortfall

PressInformation Bureau
Government of India, Ministry of Finance

15-Oct.-2020, 6:05 PM

Under Option-1 States were to be provided a Specia Window of
Borrowing of Rs. 1.1 lakh cr, and over and abovethat, an authorisation for
additional Open Market Borrowingsof 0.5% of their GSDP. Theauthorisation
for increased OMBs of 0.5% of GSDP has been issued by Ministry of
Finance on 13th October and arein relaxation of the reform conditionsthat
weredtipulated for eigibility. Additionaly, under Option-I, the Statesarea so
eligibleto carry forward their unutilised borrowing spaceto the next Financial
Year.

Under the Special Window, the estimated shortfall of Rs. 1.1 lakh cr
(assuming all States join) will be borrowed by Government of Indiain
appropriatetranches.

The amount so borrowed will be passed on to the States as a back-
to-back loaninlieu of GST Compensation Cess rel eases.
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Thiswill not have any impact on thefiscal deficit of the Government
of India. Theamountswill bereflected asthe capital receipts of the State
Governmentsand as part of financing of itsrespectivefiscal deficits.

Thiswill avoid differential ratesof interest that individual Statesmay be
charged for their respective SDLs and will be an administratively easier
arrangement.

It may also beclarified that the General Government (States+Centre)
borrowingswill not increase by thisstep. The Statesthat get the benefit from
the Special Window arelikely to borrow aconsiderably |esser amount from
the additional borrowing facility of 2% of GSDP (from 3% to 5%) under
the Aatma Nirbhar Package.

Q

(97) Central Gover nment borrowsand transfersRs.6,000 crore
as first tranche to 16 States on account of GST compen-
sation under Special Borrowing Window

PressInformation Bureau
Government of India, Ministry of Finance

23-0ct.-2020, 6:42 PM

The Government of Indiahasevolved aspecial borrowing window to
addressthe shortfall inthe GST collection during theyear 2020 —2021. 21
Statesand 2 Union Territoriesopted for thisspecial window involving back-
to-back borrowing coordinated by the Ministry of Finance.

Out of these, five Statesdid not have any shortfall on account of GST
compensation. Today, the Central Government borrowed and transferred
Rs.6,000crores asfirst trancheto 16 States namely Andhra Pradesh, Assam,
Bihar, Goa, Gujarat, Haryana, Himachal Pradesh, Karnataka, Madhya
Pradesh, Maharashtra, Meghalaya, Odisha, Tamil Nadu, Tripura, Uttar
Pradesh, Uttarakhandand 2 Union Territories: UT of Delhi and UT of Jammu
and Kashmir.

The borrowing is at an interest rate of 5.19 percent.It isintended to
make weekly releases of Rs.6,000 croreto the States. Tenor of borrowing
is expected to be broadly in the range of 3 to 5 years.

a
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(2020) 65 TLD 273 In the High Court of M.P.
Hon'ble S.C. Sharma& Shailendra Shukla, JJ.

Smt. Kanishka Matta

Vs.

Union of Indiaand Others
Writ Petition No. : 8204/2020
August 26, 2020

Deposition : In favour of Revenue

Search and seizure - Power of inspection, search and seizure -
Section 67 of CGST Act, 2017 - The expression used in Section 67(2)
“ confiscation of any documentsor booksor things’ - Theexpression
‘things also cover smoney and money can also beseized by authorized
officer.

The coreissue beforethis Court isthat whether expression “ things’
covers within its meaning the cash or not. In the considered opinion of
this Court, the CGST Act, 2017 has to be seen as a whole and the
definition clauses are the keys to unlock the intent and purpose of the
various sections and expressions used therein, where the said provisions
are put to implementation. Section 2(17) defines* business’ and Section
2(31) defines “ consideration” . In the considered opinion of this Court
aconjoint reading of Section 2(17), 2(31), 2(75) and 67(2) makesit clear
that money can also be seized by authorized officer. [Para 18]

Resultantly, keeping in view the totality of the circumstances of the
case, the material available in the case diary and also keeping in view
Section 67(2) of the CGST Act, 2017, this Court is of the opinion that
the authorities have rightly seized the amount from the husband of the
petitioner and unless and until the investigation is carried out and the
matter is finally adjudicated, the question of releasing the amount does
not arise. The writ petition is dismissed. [Para 25]

Writ petition dismissed
Cases referred :
* D. Vinod Shivappa Vs. Nanda Belliappa (2006) 6 SCC 456

* R.S. Company Vs. Commissioner of Central Excise (2017) 351 E.L.T.
264 (M.P)
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*  Sumedha Dutta & Another Vs. The Union of India Writ Petition No.
23680/2018, decided on 4-4-2019

*  Surjeet Singh Chhabra Vs. Union of India (1997) 89 E.L.T. 646 (S.C.)
* Vinod Solanki Vs. Union of India and Another (2008) 16 SCC 537

Shri Vivek Dald with Shri LokendraJoshi, learned counsdl for the petitioner.
Shri Prasanna Prasad, |earned counsel for the respondents.
:: ORDER ::

The petitioner before this Court has filed this present petition for
issuance of an appropriatewrit, order or direction directing the respondent
No.4 - Assistant Director, DGGSTI, Indore and respondent No.5 - Senior
Intelligence Officer, DGGSTI, Indore to release the cash amounting to
Rs.66,43,130/- seized from the petitioner vide Panchnama dated 30-5-
2020 from theresidential premisesof the petitioner and her husband.

02. Thepetitioner isthewife of Shri Sanjay Matta. Shri Sanjay Mattais
the Proprietor of the firm functioning in the name and styleof M/s. S. S.
Enterprises. The Firmisin the business of Confectionery and Pan Masaa
items. The petitioner hasfurther stated that search operation was carried out
by respondent No.5 (Senior Intelligence Officer, DGGSTI, Indore) at the
business premises as well asresidential premises and a Panchnama was
drawn on 31-5-2020. The respondents have al so seized an amount to the
tune of Rs.66 Lakhs as per the Panchnama prepared by them.

03. Shri Vivek Dala, learned counsel for the petitioner has vehemently
argued beforethis Court that the respondent No.5 has got no power vested
under Section 67(2) of the Central Goods and Services Tax Act, 2017
(CGST Act, 2017) to effect seizure of cash amount from the petitioner nor
from her husband. He has stated that the cash cannot be treated as
“Document, Book or Things™ asper thedefinition under the definition clause
of the CGST Act, 2017 and therefore, the respondentsbe directed to release
the cash, which they have seized.

04. Ithasalso been stated that as per the provisions of Section 37 of CGST
Act, 2017 thereisaprocedurefor filing of returnsby the assesseeand return
could not befiled intimeon account of lockdown keeping inview the Covid-
19 Pandemic. It has vehemently been argued that the sale proceeds were
kept by the petitioner and her husband and the respondents haveillegally
seized the money without their being any provision of law.
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05. It hasalso been stated that the statement of the petitioner’s husband
was recorded on 30-5-2020, 31-5-2020, 1-6-2020 and 2-6-2020 and he
wastortured in the name of tax terrorism by the authorities. Thebasic thrust
ison theground that without their being any provision under the CGST Act,
2017 the amount as seized by the respondents could not have been done
andthesameisviolativeof Article 14 of the Congtitution of India. Theanother
ground raised by the petitioner that theraid on theresidential premises of
petitioner and her husbandisagain violative of Article 19 and finally aprayer
has been made to release the seized cash / sale proceeds to the tune of
Rs.66,43,130/-.

06. A reply has been filed in the matter by respondents No.1to 5 and it
has been stated that from the Directorate of Revenue I ntelligence, aspecific
input wasreceved that Shri Sanjay Mattaisinvolvedinlargescaeof evason
of GST on Pan Masala. The proper officer under reasonabl e beliefsthat the
goods / documents / things were secreted at the said premises, issued a
search warrant dated 30-5-2020 and aconsequential search was carried out
at theresidentia premisesof Shri Sanjay Mattaon 30-5-2020 by the Team
of Directorate Genera of GST Intelligence. A Panchnama dated 30-5-2020
was al so prepared and the officers seized documents and cash amounting
to Rs. 66,43,130/-.

07. It has been stated that the documents and cash were seized in terms
of Section 67(2) of the CGST Act, 2017 and the Order of Seizurein Form
GST INS-02 dated 30-5-2020 wasissued. It has also been stated that Shri
Sanjay Matta, the husband of the petitioner, made a voluntary statement
stating categorically that the said cash of Rs.66,43,130/- was the sale
proceeds of theillegally sold Pan Masalawithout payment of GST.

08. Thepresent petitioner iscertainly not registered with GST Department
and theinvestigation reveal sthat cash / documents seized, do not pertain to
the applicant. The respondents have stated that the petition deservesto be
dismissed asthe petitioner does not have locusto file the present petition.
It has been stated that as per the voluntary statement dated 30-5-2020 the
said cash of Rs.66,43,130/- was the sale proceeds of illegally sold Pan
Masalawithout payment of GST. The respondents have stated that keeping
inview Section 67(2) of the CGST Act, 2017 read with definition Clause
makesit very clear that the respondentswerejustified in seizing theamount
from the petitioner and the statute empowersthem to do so. Therespondents
have also submitted the Case Diary in a sealed cover before this Court.
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09. A rgoinder hasbeenfiled inthe matter and the stand of the petitioner
isthat by no stretch of imagination Section 67(2) of the GST Act, 2017
empowersthe respondentsto seize the cash and later on the husband of the
petitioner Shri Sanjay Mattahasretracted the statement vide affidavit dated
7-6-2020 and inlight of hisaffidavit dated 7-6-2020 the respondents should
release the cash forthwith.

10. Heardlearned counsel for the partiesat length and perused therecord
including the casediary. The matter isbeing disposed of at motion hearing
stageitself with the consent of the parties.

11. Thestatement madeinthe casediary revealsthat Shri Sanjay Matta,
aPakistani National, wasinvolvedinillicit supply of Pan Masalaof various
brands without invoices and without payment of applicable GST (this
statement of the Department that Shri Sanjay MattaisaPakistani National
was controverted during the arguments by |earned counsel for the petitioner
and he has stated that later on Shri Sanjay Matta has been granted Indian
ctizenship).

12. Thecasediary also revealsthat the searches were conducted on 30-
5-2020 and 31-5-2020 at theresidential premisesof Shri Sanjay Mattaand
Shri Sandeep Matta and various godowns operated by them on the
reasonabl e belief that the aforesaid premises are being used to clandestinely
store goods/ records/ documents/ things. During the searchesit wasfound
that huge quantity of Pan Masala and tobacco were lying / stored in the
variousgodownsof Shri Sanjay Mattawhich areneither declared asprincipa
place of businessnor asadditional place of businessasmandatorily required
under Section 22 of CGST Act, 2017 read with Rule 8 of CGST Rules,
2017.

13. Goods comprising of Pan Masala, Tobacco, Mouth Freshener,
Confectionery, etc. valued at Rs.2.59 Crores were seized under Section
67(2) of the CGST Act read with Section 129 of the CGST Act and Section
130 of CGST Act from six godowns operated by Shri Sanjay Matta and
hisbrother Shri Sandeep Mattaasno bills/ invoices could be produced by
them. Unaccounted cash of Rs.66,43,130/- was aso seized from the
residential premisesof Shri Sanjay Matta

14. Thecasediary alsorevealsthat seizure wasdone under Section 67(2)
of the CGST Act, 2017 under areasonable belief that the aforesaid arethe
proceeds of theillicit supply of goods namely Tobacco and Pan Masalaand
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would beuseful for further investigation. Panchnama dated 30-5-2020, 31-
5-2020 and 5-6-2020 were also brought to the notice of this Court. The
casediary also revealsthat Shri Sanjay Mattain his statement before the
officershave stated categorically that the val ue of the goods sold without any
bills and invoices during the period April, 2019 to May, 2020 would be
approximately 40.11 Croresin cash and the GST on the said clandestine
clearance works out to Rs.18.77 Crores.

15. There are other persons involved in the matter, however, as the
controversy involved in the present case only relatesto the seizure of cash,
this Court isnot referring to the names of the other personsinvolvedinthe
matter nor in respect of other recoveries and other seizures from other
persons.

16. The statutory provisions as contained under the Central Goods and
Services Tax Act, 2017, which are necessary for deciding the present writ
petition reads asunder:-

“2.Definitions

In thisAct, unless the context otherwise requires.-
2(17)."“business’ includes-

(@) any trade, commerce, manufacture, profession, vocation,

adventure, wager or any other similar activity, whether or notitisfor
apecuniary benefit;

(b) any activity or transaction in connection with or incidental or
ancillary to sub-clause (a);

(c) any activity or transaction inthe nature of sub-clause (a), whether
or not there is volume, frequency, continuity or regularity of such
transaction;

(d) supply or acquisition of goods including capital goods and
servicesin connection with commencement or closure of business;

(e) provision by aclub, association, society, or any such body (for
asubscription or any other consideration) of thefacilitiesor benefits
toitsmembers;

(f) admission, for aconsideration, of personsto any premises,

(g) services supplied by aperson asthe holder of an officewhich
has been accepted by him in the course or furtherance of histrade,
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profession or vocation;

[(h) activitiesof araceclubincluding by way of totalisator or alicense
to book maker or activities of alicensed book maker in such club;

and|
(i) any activity or transaction undertaken by the Central Government,

aState Government or any local authority in which they are engaged
aspublicauthorities;

2(31). “consideration” inrelation to the supply of goods or services
or both includes-

(@ any payment made or to be made, whether in money or
otherwise, inrespect of, in responseto, or for theinducement of , the
supply of goods or services or both, whether by the recipient or by
any other person but shal not includeany subsidy given by the Central
Government or a State Government;

(b) themonetary value of any act or forbearance, inrespect of, in
responseto, or for theinducement of, the supply of goodsor services
or both, whether by the recipient or by any other person but shall not
include any subsidy given by the Central Government or a State
Government:

Provided that adeposit given in respect of the supply of goods or
services or both shall not be considered as payment made for such
supply unlessthe supplier appliessuch deposit asconsideration for the
said supply;

2(75).”money” meansthelndianlega tender or any foreign currency,
cheque, promissory note, bill of exchange, |etter of credit, draft, pay
order, traveller chegque, money order, postal or €l ectronic remittance
or any other instrument recogni sed by the Reserve Bank of Indiawhen
used asacons deration to settle an obligation or exchangewith Indian
legd tender of another denomination but shall not includeany currency
that isheld for itsnumismatic value;

37. Furnishing details of outward supplies

(1) Every registered person, other than an Input Service Ditributor,
a non-resident taxable person and a person paying tax under the
provisions of section 10 or section 51 or section 52, shall furnish,
electronically, in such form and manner as may be prescribed, the
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detail sof outward suppliesof goodsor servicesor both effected during
atax period on or before the tenth day of the month succeeding the
said tax period and such detail s shal| be communicated to the reci pient
of the said supplieswithin such time and in such manner as may be
prescribed:

PROVIDED that theregistered person shal not beallowedtofurnish
thedetailsof outward suppliesduring the period from the eleventh day
to thefifteenth day of the month succeeding the tax period:

PROVIDED FURTHER that the Commissioner may, for reasonsto
be recorded in writing, by notification, extend the time limit for
furnishing such details for such class of taxable persons as may be
specified therein:

PROVIDED AL SO that any extension of timelimit notified by the
Commissioner of Statetax or Commissioner of Union territory tax shall
be deemed to be notified by the Commissioner.

(2) Every registered person who hasbeen communicated the details
under sub-section (3) of section 38 or the detailspertaining toinward
suppliesof Input Service Distributor under sub-section (4) of section
38, shall either accept or reject the details so communicated, on or
before the seventeenth day, but not before the fifteenth day, of the
month succeeding thetax period and the detail sfurnished by him under
sub-section (1) shall stand amended accordingly.

(3) Any registered person, who hasfurnished the detailsunder sub-
section (1) for any tax period and which have remained unmatched
under section 42 or section 43, shall, upon discovery of any error or
omissiontherein, rectify such error or omissionin such manner asmay
be prescribed, and shall pay thetax and interest, if any, in casethere
isshort payment of tax on account of such error or omission, inthe
return to be furnished for such tax period:

PROVIDED that no rectification of error or omission in respect of
the details furnished under sub-section (1) shall be allowed after
furnishing of thereturn under section 39 for the month of September
following the end of thefinancial year to which such detailspertain,
or furnishing of therelevant annual return, whichever isearlier.

Explanation : For the purposes of this Chapter, the expression
“detailsof outward supplies’ shall include details of invoices, debit
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notes, credit notesand revised invoicesissued in relation to outward
supplies made during any tax period.

41. Claim of input tax credit and provisional acceptance
ther eof

(1) Every registered person shall, subject to such conditions and
restrictions as may be prescribed, be entitled to take the credit of
eligibleinput tax, as self-assessed, in hisreturn and such amount shall
be credited on aprovisional basisto hiselectronic credit ledger.

(2) Thecredit referred toin sub-section (1) shall be utilised only for
payment of self-assessed output tax as per the return referred toin
the said sub-section.

52. Collection of tax at source

(1) Notwithstanding anything to the contrary contained in thisAct,
every eectronic commerce operator (hereafter inthissectionreferred
to as the “operator”), not being an agent, shall collect an amount
calculated at such rate not exceeding one per cent., asmay benotified
by the Government on the recommendations of the Council, of the net
valueof taxable suppliesmadethroughit by other supplierswherethe
consideration with respect to such suppliesisto be collected by the
operator.

Explanation : For the purposes of this sub-section, the expression
“net valueof taxablesupplies’ shdl mean the aggregate value of taxable
suppliesof goodsor servicesor both, other than servicesnotified under
sub-section (5) of section 9, made during any month by all registered
personsthrough the operator reduced by the aggregate val ue of taxable
suppliesreturned to the suppliers during the said month.

(2) Thepower to collect theamount specifiedin sub-section (1) shall
bewithout prejudiceto any other mode of recovery from the operator.

(3) Theamount collected under sub-section (1) shall be paidto the
Government by the operator within ten daysafter the end of themonth
inwhich such collectionismade, in such manner asmay be prescribed.

(4) Every operator who collectsthe amount specified in sub-section
(2) shall furnish astatement, electronically, containing the details of
outward supplies of goods or services or both effected through it,
including the suppliesof goodsor servicesor both returned through
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it, and the amount collected under sub-section (1) duringamonth, in
such form and manner asmay be prescribed, withinten days after the
end of such month.

(5) Every operator who collectsthe amount specified in sub-section
(2) shall furnish an annual statement, electronically, containing the
details of outward supplies of goods or services or both effected
throughit, including the supplies of goodsor servicesor both returned
throughit, and the amount collected under the said sub-section during
the financial year, in such form and manner as may be prescribed,
before the thirty first day of December following the end of such
financid year.

(6) If any operator after furnishing astatement under sub-section (4)
discoversany omission or incorrect particularstherein, other than as
aresult of scrutiny, audit, ingpection or enforcement activity by thetax
authorities, he shal rectify such omission or incorrect particularsinthe
statement to be furnished for the month during which such omission
or incorrect particulars are noticed, subject to payment of interest, as
specified in sub- section (1) of section 50:

PROVIDED that no such rectification of any omission or incorrect
particularsshall bedlowed after the duedatefor furnishing of statement
for the month of September following the end of thefinancia year or
theactud date of furnishing of therelevant annua statement, whichever
isearlier.

(7) The supplier who has supplied the goods or services or both
through the operator shall claim credit, in hiselectronic cash ledger,
of theamount collected and reflected in the statement of the operator
furnished under sub-section (4), in such manner asmay be prescribed.

(8) Thedetails of suppliesfurnished by every operator under sub-
section (4) shal be matched with the corresponding detail s of outward
suppliesfurnished by the concerned supplier registered under thisAct
in such manner and within such time as may be prescribed.

(9) Wherethedetails of outward suppliesfurnished by the operator
under sub-section (4) do not match with the corresponding details
furnished by the supplier under section 37, the discrepancy shall be
communicated to both personsin such manner and within suchtime
as may be prescribed.
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(10) Theamountin respect of which any discrepancy iscommunicated
under sub-section (9) and whichisnot rectified by the supplierinhis
valid return or the operator in his statement for the month in which
discrepancy iscommunicated, shall be added to the output tax liability
of thesaid supplier, wherethe value of outward suppliesfurnished by
the operator ismorethan the value of outward suppliesfurnished by
thesupplier, in hisreturn for the month succeeding the monthinwhich
the discrepancy iscommunicated in such manner asmay be prescribed.

(11) Theconcerned supplier, inwhaose output tax liability any amount
has been added under sub-section (10), shall pay thetax payablein
respect of such supply alongwithinterest, at the rate specified under
sub-section (1) of section 50 on the amount so added from the date
such tax was due till the date of its payment.

(12) Any authority not bel ow therank of Deputy Commissioner may
serveanoatice, either before or during the course of any proceedings
under thisAct, requiring the operator to furnish such detailsrelating
to-

(a) supplies of goods or services or both effected through such
operator during any period; or

(b) stock of goods held by the suppliers making suppliesthrough
such operator in the godowns or warehouses, by whatever name
called, managed by such operator and declared as additional places
of business by such suppliers,

as may be specified in the notice.

(13) Every operator on whom anatice has been served under sub-
section (12) shal furnishtherequired informationwithinfifteenworking
days of the date of service of such notice.

(14) Any person who failsto furnish theinformation required by the
notice served under sub-section (12) shall, without prejudiceto any
actionthat may betaken under section 122, beliableto apendty which
may extend to twenty- ive thousand rupees.

Explanation : For the purposes of this section, the expression
“concerned supplier” shall mean the supplier of goodsor servicesor
both making suppliesthrough the operator.
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67. Power of inspection, search and seizure.

(2). Where the proper officer, not below the rank of Joint
Commissioner, elther pursuant to an inspection carried out under sub-
section (1) or otherwise, hasreasonsto believethat any goodsliable
to confiscation or any documents or books or things, whichin his
opinion shall be useful for or relevant to any proceedingsunder this
Act, aresecreted in any place, he may authoriseinwriting any other
officer of central tax to search and seize or may himself search and
Seize such goods, documents or books or things:

PROVIDED that whereit isnot practicableto seize any such goods,
the proper officer, or any officer authorised by him, may serveonthe
owner or the custodian of the goods an order that he shall not remove,
part with, or otherwise deal with the goods except with the previous
permission of such officer:

PROVIDED further that the documents or booksor thingsso sei zed
shall beretained by such officer only for solong asmay be necessary
for their examination and for any inquiry or proceedingsunder thisAct.

75. General provisionsrelating to deter mination of tax

(1) Where the service of notice or issuance of order is stayed by
anorder of acourt or Appellate Tribunal, the period of such stay shall
be excluded in computing the period specified in sub-sections (2) and
(20) of section 73 or sub-sections (2) and (10) of section 74, asthe
case may be.

(2) Where any Appellate Authority or Appellate Tribunal or court
concludesthat the noticeissued under sub-section (1) of section 74
isnot sustainablefor the reason that the charges of fraud or any wilful-
misstatement or suppression of facts to evade tax has not been
established against the person to whom the notice was issued, the
proper officer shall determinethetax payable by such person, deeming
asif the notice were issued under sub-section (1) of section 73.

(3) Where any order isrequired to be issued in pursuance of the
direction of the Appellate Authority or Appellate Tribunal or acourt,
such order shall be issued within two years from the date of
communication of the said direction.

(4) An opportunity of hearing shall be granted where arequest is
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received inwriting from the person chargesablewith tax or penalty, or
where any adverse decision iscontemplated against such person.

(5) Theproper officer shdll, if sufficient causeisshown by the person
chargeable with tax, grant time to the said person and adjourn the
hearing for reasonsto berecorded in writing: Provided that no such
adjournment shall be granted for more than three timesto aperson
during the proceedings.

(6) The proper officer, in hisorder, shall set out the relevant facts
and the basis of hisdecision.

(7) Theamount of tax, interest and penalty demanded in the order
shall not bein excess of the amount specified in the notice and no
demand shall be confirmed on the grounds other than the grounds
specifiedinthenotice.

(8) Wherethe Appellate Authority or Appellate Tribunal or court
modifies the amount of tax determined by the proper officer, the
amount of interest and penaty shall stand modified accordingly, taking
into account the amount of tax so modified.

(9) Theinterest on the tax short paid or not paid shall be payable
whether or not specified in the order determining thetax liability.

(10) Theadjudication proceedings shall be deemed to be concluded,
if the order is not issued within three years as provided for in sub-
section (10) of section 73 or withinfiveyearsasprovided for in sub-
section (10) of section 74.

(11) Anissue on which the Appellate Authority or the Appellate
Tribuna or the High Court hasgivenitsdecisonwhichisprgudicia
to the interest of revenue in some other proceedings and an appeal
to the Appellate Tribunal or the High Court or the Supreme Court
against such decision of the Appellate Authority or the Appellate
Tribunal or the High Court ispending, the period spent between the
date of thedecision of theAppellateAuthority and that of theAppdllate
Tribunal or the date of decision of theAppellate Tribunal and that of
the High Court or the date of the decision of the High Court and that
of the Supreme Court shall be excluded in computing the period
referred to in sub-section (10) of section 73 or sub-section (10) of
section 74 where proceedings areinitiated by way of issue of ashow
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cause notice under the said sections.

(12) Notwithstanding anything contained in section 73 or section 74,
where any amount of self-assessed tax in accordance with areturn
furnished under section 39 remainsunpaid, either wholly or partly, or
any amount of interest payable on such tax remainsunpaid, the same
shall be recovered under the provisions of section 79.

(13) Where any penalty isimposed under section 73 or section 74,
no penalty for the same act or omission shall beimposed on the same
person under any other provision of thisAct.”

The petitioner’ scontentionisthat theword “ money” isnot includedin
Section 67(2) of the CGST Act, 2017 and therefore, oncethe “money” is
not included under Section 67(2) of the CGST Act, 2017 the Investigating
Agency / Department is hot competent to seize the same.

17. ThisCourt has carefully gone through Section 67 of the CGST Act,
2017 and the expression used in sub-section (2) of Section 67 is*confiscation
of any documentsor booksor things, whichin proper officer’sopinion shall
beuseful for or relevant to any proceedings under thisAct, are secreted in
any place”. Thereafter, sub-section (2) hastwo provisosand first proviso
relates to goods and the second proviso refers to documents or books or
things so seized shall beretained.

18. Thecoreissue beforethis Court isthat whether expression “things”
coverswithin itsmeaning the cash or not. In the considered opinion of this
Court, the CGST Act, 2017 has to be seen as awhole and the definition
clausesarethe keysto unlock theintent and purpose of the various sections
and expressions used therein, where the said provisions are put to
implementation. Section 2(17) defines” business’ and Section 2(31) defines
“congideration”. In the considered opinion of this Court aconjoint reading
of Section2(17), 2(31), 2(75) and 67(2) makesit clear that money can aso
be seized by authorized officer.

19. Theword “things’ appearsin Section 67(2) of the CGST Act, 2017
isto begivenwidemeaning and asper Black’sLaw Dictionary, 10th Edition,
any subject matter of ownership withinthe spear of proprietary or valuable
right, would comeunder thedefinition of “ thing” (pageNo0.1707). Similarly,
Wharton'sLaw Lexicon at page N0.1869 and 1870, theword “thing” has
been defined anditincludes” money”. Itisacardina principleof interpretation
of statute that unreasonable and inconvenient results are to be avoided,
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artificially and anomaly to be avoided and most importantly astatuteisto
be given interpretation which suppresses the mischief and advances the
remedy (Interpretation of statute by Maxwel , 12th Edition, page N0.199
to 205). The same preposition of law is propounded in Craies on Statute
Law, 7 Edition, page No. 94).

20. TheHon’ ble Supreme Court in the case of D. Vinod ShivappaVs.
Nanda Belliappa reported in (2006) 6 SCC 456 in paragraph No.12 as
held asunder:-

“12. Itiswell settled that in interpreting astatute the court must adopt
that construction which suppresses the mischief and advances the
remedy. Thisisarulelaid downinHeydon'scase[(1584) 76 ER 637
: 3 Co Rep 7a] also known asthe rule of purposive construction or
mischief rule”

Therefore, keeping in view the aforesaid interpretation of the word
“thing” money hasto beincluded and it cannot be excluded as prayed by
the petitioner from Section 67(2). The present caseisat the stage of search
and seizure. A search has been carried out and proceedings are going on.

21. A Division Bench of this Court in the case of Sumedha Dutta &
Another Vs. The Union of India & Another (Writ Petition N0.23680/
2018, decided on 4-4-2019) in paragraphs No.9 to 12 has held as under:-

“9. The Hon' ble Apex Court in the case of Director General of
I ncome Tax (I nvestigation) & OthersVs. Spacewood Furnishers
Pvt. Ltd & Othersreported in 2015 (374) I TR 595 (SC) has dealt
withthe scope of interference by the High Court in the matter of search
and seizure. The Apex Court has held that findings with regard to
sati sfaction touching upon sufficiency and adequacy of reasonsand
authenticity and acceptability of information on which satisfaction
reached, isnot permissbleinwrit jurisdiction. Thescopeof interference
has been dealt with in depth by the Apex Court.

10. The Apex Court in the case of Dr. Pratap Singh & Another
Vs. Director of Enforcement & Othersreported in AIR 1985 SC
989 hasheldthat illegdity, if any, doesnot vitiate the evidence collected
during the search.

11. The Orissa High Court in the case of Aditya Narayan
Mahasupakar Vs. Chief Commissioner of Income Tax & Others
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reportedin 2017 (392) I TR 131 (Orissa) wasdealing with theissue
of search and seizurewith specific referenceto warrant of authorization
and it has been held that the High Court should not go into the
sufficiency and insufficiency of the ground, which inducethelncome
Tax Officer to arrive at aconclusion to carry out search and seizure
operation.

12. The scope of interference at this stageisvery limited and the
Income Tax Act, 1961 provides acomplete mechanism, which has
been followed after the search and sei zure operation has been carried
out. Evenif itispresumed for amoment that warrant relating to search
and sei zurewasnot proper and therewas somedefect init, the material
collected during the search and seizure cannot be brushed aside on
thiscount alone. Thelncome Tax Act, 1961 providesfor adetailed
procedure that hasto befollowed and this Court, in the present writ
petition, does not find any reason to quash the entire search and seizure
operation as prayed by the petitionersin therelief clause.

Accordingly, the present writ petition stands dismissed.”

The Division Bench of this Court was dealing with asearch aseizure
caseand thewrit petition wasfiled at theinitial stageonly. Though it was
acase under thelncome Tax Act, 1961, however, this Court has declined
to interferein the matter of search and seizure by way of judicial review.

22. Much hasbeen argued by learned counsel for the petitioner in respect
of “confessiona statements” and thefact that the husband of the petitioner
has retracted at alater stage. In the case of Surjeet Singh ChhabraVs.
Union of India reported in 1997 (89) E.L.T. 646 (S.C.), the Hon'ble
Supreme Court hasheld that “ confessional statements’ made before Customs
Officer though retracted within six daysisan admission and binding since
Custom Officers are not Police Officers. In the present case aso the
statements were made confessing the guilt by the husband of the petitioner
and later on he hasretracted from that statement as stated in thewrit petition
and therefore, in light of the Hon’ ble Supreme Court’sjudgment no relief
can be granted in the present writ petition on the basis of aforesaid ground
keeping in view the judgment of Hon’ ble Supreme Couirt.

23. A Division Bench of this Court in the case of R.S. Company Vs.
Commissioner of Central Excise reported in 2017 (351) E.L.T. 264
(M.P.) hasdealt with “confessional statements’ and decided the matter in
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favour of therevenueand therefore, the ground raised in the present petition
that the husband of the petitioner retracted the confessional statement does
not help the petitioner nor her husband in any manner.

24. Learned counsdl for the petitioner has placed reliance upon ajudgment
deliveredinthe case of Vinod Solanki Vs. Union of Indiaand Another
reported in (2008) 16 SCC 537. Heavy reliance has been placed in
paragraph No.23 and the same reads as under:-

“22. It isatrite law that evidences brought on record by way of
confession which stood retracted must be substantially corroborated
by other independent and cogent evidences, which would lend
adequate assurance to the court that it may seek to rely thereupon.
Weare not oblivious of somedecisionsof thisCourt whereinreliance
has been placed for supporting such contention but we must also notice
that in some of the casesretracted confession hasbeen used asapiece
of corroborative evidenceand not asthe evidence on the basi swhereof
aloneajudgment of conviction and sentence has been recorded. { See
Pon Adithan Vs. Deputy Director, Narcotics Control Bureau,
(1999) 6 SCC 1 : 1999 SCC (Cri) 1051}

Theaforesaid case wasacase under the Foreign Exchange Regulation
Act, 1973 and the Hon’ ble Apex Court has held that evidence brought on
record by way of confession, which stood retracted must be substantially
corroborated by other independent and cogent evidence, which would lend
adequate assurance to the Court that it may seek to rely thereupon. Inthe
present case, the authorities are at the stage of investigation. The evidence
isbeing collected and and therefore, at this stage, the judgment relied upon
by learned counsel for the petitioner is of no help.

25. Resultantly, kegpinginview thetotality of the circumstancesof the case,
themateria availableinthecasediary and dso keepingin view Section 67(2)
of the CGST Act, 2017, thisCourt isof the opinion that the authoritieshave
rightly seized the amount from the husband of the petitioner and unlessand
until theinvestigationiscarried out and the matter isfinally adjudicated, the
guestion of releasing theamount doesnot arise. Thewrit petitionisdismissed.

a



www.dineshgangrade.com

2020) Dhamtari Krishi KendraVs. Union of India (CG) 289

(2020) 65 TLD 289 IntheHigh Court of Chhattisgarh
Hon'ble P. Sam Koshy, J.

Dhamtari Krishi Kendra

Vs.

Union of India & Others

Writ Petition (T) No. : 70 of 2019
July 17, 2020

Deposition : In favour of Petitioner

Transitional credit - Thepetitioner hasbeen promptly pursuing
hisclaim all along thereafter on the basis of therecommendation, if
referred by the Commissioner to the GST council, appropriate
decision may be taken at the earliest.

Cases referred :

*  Adfert Technologies Pvt. Ltd. Vs. Union of India & Others decided on
4-11-2019 (P&H)

*  Tara Exports Vs. Union of India, decided on 10-9-2018 (Mad)

Shri Rajkamal Singh, Advocatefor the petitioner.

Shri Himanshu Pandey on behalf of Shri B. Gopa Kumar, Asst. Salicitor
General for Respondent 1 & 2, Shri Sidharth Dubey, Dy. Govt. Advocate
for State & Shri Maneesh Sharma, Advocate for Respondent 4.

:: ORDER ::
1. The present is a second round of litigation. The grievance of the

petitioner isin respect of hisunableto upload GST TRAN-1 and TRAN-
2 returnsonthe GST web portal by thelast date prescribedi.e. 27-12-2017.

2. Accordingtothe petitioner, after the new tax regimei.e. the GST law
came into force, the last date for submission of GST Tran-1 and Tran-2
returnswas extended by the government up till 27-12-2017. The petitioner
tried to submit returns, however, because of thetechnical glitch faced by the
petitioner it could not be submitted. The petitioner immediately reported this
matter to the authorities in the department on 26-12-2017 itself. The
petitioner has filed a document Annexure P/7 dated 26-12-2017 in this
regard and the said document also bears the seal and signature of the
Commercia Tax Department having received the same.
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3. Further, thecounsd for the petitioner a so submitted that the petitioner
had tried to submit TRAN-1 and TRAN-2 returnsmanually on 18-1-2018
by approaching the GST Officersinthe GST officeat District Dhamtari. On
the same day the petitioner also has sent the GST TRAN-1 form by post
to the department. Thereceipt of registered post sent also isenclosed along
with the present writ petition, which too was not accepted by the department
which led to the petitioner filing awrit petition in the High Court on 26-2-
2018 which was registered as WPT No. 68 of 2018 which came up for
hearing before this Court on 14-5-2018 and considering all the aforesaid
aspects submitted by the petitioner, the High Court disposed of the writ
petition directing the petitioner to approach the Nodal Officer at Dhamtari
within 4 daysby filing adetailed representation with all necessary records
and documents and the authority, in turn, were directed to consider and
dispose of the same in terms of the circular dated 3-4-2018. It was also
pointed out by this Court that the authoritieswhile deciding the claim shall
bear in mind that the writ petition is pending before the High Court since
26-2-2018.

4. Pursuant to which the petitioner filed his representation before the
concerned authorities as directed by this court. The authority i.e. the
Commissioner, State Commercial Tax, inturn, took adecision on 14-9-2018
(Annexure P/3) and hasrefused grant of permission to the petitioner to submit
TRAN-1and TRAN-2. Therejection has been categorically ontheground
of thepetitioner failing to produce any material/evidenceto show that hehad
tried to submit the TRAN-1 and TRAN-2 within the stipul ated period, the
petitioner faced technical glitch. In Annexure P/3 there is no reference
whatsoever by the Commissioner in respect of Annexure P/7 dated 26-2-
2017 submitted by the petitioner in respect of hiscomplaint regarding the
technical glitch that was faced by him. Thereis also no reference of the
attempt made by the petitioner to submit TRAN-1 form manually aswell
ashaving sent it by post through registered AD. Inthelight of the document
Annexure P/7, so a so the documents by which the petitioner claimsto have
submitted TRAN-1 manually on 18-1-2018, thefinding of the Commissioner
inAnnexure P/3 dated 14-9-2018 primafacie seemsto beincorrect. This
refusal of granting permission to submit TRAN-1 form on 14-9-2018 has
led to thefiling of the present writ petition.

5.  Thecounsel for the petitioner submits that the finding given by the
Commissioner istotally erroneous as also perverse asit iswithout proper
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verification of thefactual matrix fromtherecords. The petitioner referred to
ajudgment passed by the Madurai Bench of the Madras High Court
in case of Tara Exports Vs. Union of India, decided on 10-9-2018,
whereinthe Division Bench of theMadurai Bench under smilar circumstances
had granted permission to the petitioner to submit TRAN-1. Therespondents
therein were directed to open the portal so that the petitioner could filethe
TRAN-1€eectronicdly orinadternativeit wasdirected to accept themanualy
filled TRAN-1and allow input credits.

6. Likewise, thecounsel for the petitioner also referred to ajudgment of
theDivision Bench of Punjab & HaryanaHigh Court decidingabunch
of about morethan 100 writ petitions decided on 4-11-2019, the lead
casebeing Adfert TechnologiesPvt. Ltd. Vs. Union of India& Others.
In all these cases also the petitioners, for one reason or the other could not
load the prescribed from electronically or they were facing sometechnical
glitchin submitting theformsel ectronically and the High Court of Punjab &
Haryanaconsidering al the submissions made by the petitioners, so aso by
the counsel for the respondents, vide order dated 4-11-2019 allowed the
writ petitions permitting them to submit TRAN-1form.

7. Takinginto consideration the af oresaid two judgments of the Madras
High Court aswell asthe Punjab & HaryanaHigh Court, this court is of
the opinion that the respondent State authorities on the matter being referred
toit by the High Court in the earlier round of litigation in WPT No0.68 of
2018 should have considered the contentions of the petitioner raised by him
inthesaid writ petition whereinitself he had categorically submitted that he
hasfaced certaintechnical glitcheswhilesubmitting TRAN-1formsandthe
report inthisregard waslodged on 26-12-2017 and he haslodged complaint
inthisregard to the authoritieswell beforethelast date. In addition, he has
also manually submitted the same on 18-1-2018 and had also sent it by
registered post on the same day. All these aspects have not been considered
or decided by the Commissioner in hisorder dated 14-9-2018 inthe absence
of any reasons and discussion by the Commissioner to the contentionsand
submissionsof the petitioner, thiscourt isof theview that the said order dated
14-9-2018 needs to be reconsidered.

8.  Accordingly, thiscourt remitsthe matter back to the Commissioner,
Commercial Tax for areconsideration and for passing of afresh order.
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9.  Whileremitting the matter, thiscourt would liketo bring to the notice
of the Commissioner that he should keep in mind that the petitioner has
produced certain documents of hisbeing unableto submit hisTRAN-1form
electronically; the complaint of which was submitted in the department; a
document i stherewhich showstherecei pt of thecomplaint by the department
beforethelast datei.e. 27-12-2017. In addition, thereis also adocument
which shows that he had manually submitted it and had also sent it by
registered post to the department within aperiod of lessthan three weeks
from the last date of 27-12-2017.

10. Under the GST Law, Section 117(1)A, the GST Council has been
empowered to extend the datefor submission of thedecl aration el ectronically
in Form GST TRAN-1 in respect of those persons who could not submit
the said declaration by the due date on account of technical difficultieson
the common portal and in respect of whom the Council has made a
recommendation for such extension. If required, the Commissioner canrefer
thematter to the GST Council withitsreport for taking appropriate sanction/
recommendationsfrom the GST Council.

11. Keepinginview thefact that the petitioner had timely intimated the
department in respect of thetechnical glitch, inaddition he had a so promptly
submitted hisforms manually aswell ashad sent it by registered post; he
had al so approached theHigh Court immediately intheyear 2018itsaf which
was refused by the Commissioner on 14-9-2018 thereafter again the
petitioner has filed this present writ petition also immediately, thus, the
petitioner has been promptly pursuing hisclaim all along thereafter on the
basis of the recommendation, ireferred by the Commissioner to the GST
council, appropriate decision may betaken at the earliest.

12. Considering the element of timewhich has consumed in the course of
litigation, it isexpected that the Commissioner, Commercial Tax shall take
adecision at theearliest preferably within an outer limit of 60 daysfromthe
date of receipt of copy of this order.

13. Intheevent, if the Commissioner, Commercial Tax makesareference
to the GST Council, it is expected that the Council also, inturn, takesan
early decision onthereference made by the Commissioner preferably within
a period of 90 days from the date of receipt of reference by the
Commissoner.

a
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(2020) 65 TLD 293 In the High Court of Madras
Hon’'ble M.S. Ramesh, J.

Jain Granites & Projects Pvt. Ltd.

Vs.

TheAssistant Commissioner (CT)

W.P. No. : 19162 of 2015 and M.P. No. : 1 of 2015

August 19, 2020
Deposition : In favour of Petitioner

Assessment - Circular issued by Sate of T.N. has empowered
the Assessing Officers to henceforth independently deal with the
assessment without being influenced by the proposals of the higher
officials- Proceeding started on the basis of the proposals/r eports of
the Enforcement Wing/ISIC, is set aside - Circular No. 3 dated 18-
1-2019.

Writ petition allowed
Cases referred

*  Madras Granites (P) Ltd., Vs. Commercial Tax Officer and Another
(2006) 146 STC 642 (MAD)

*  Narasus Roller Flour Mills Vs. Commercial Tax Office, (Enforcement
Wing), Sankagiri and another (2015) 81 VST 560 (MAD).

Mr. P. Rakumar for the petitioner.
Mr. Mohamed Shaffig, Special Government Pleader for the respondent.

:: ORDER ::
TheWrit Petition isheard through Video Conferencing on 3-8-2020.
By consent of both the parties, theWrit Petition istaken up for final disposal.

2. Oneof theissuesinvolved in the Writ Petition is that the impugned
proceeding/notice is made on the basis of the Audit Reports/Inspection
Proposal s proceeded from the Enforement Wing or from 1 SIC Authorities.
Among other grounds, the petitioner herein has raised a ground that the
Assessing Officer, whoisaQuasi Judicial Authority, hasnot independently
applied his mind while dealing with the impugned proceedings, but had
adopted thereportsand proposa s of the Enforcement Wing/I SIC Authorities,
who aretheir higher authorities.

3. Thisground raised by the petitioner has been upheld by thisCourtin
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various Writ Petitions hol ding that the A ssessing Officer cannot be solely
guided by the proposal given by the Enforcement Wing Officersand that the
Assessing Officer hasto independently consider the same, without being
influenced by such proposalsof the higher officials. Some of thedecisions
inwhich such aview has been taken arein the cases of Madras Granites
(P) Ltd., Vs. Commercial Tax Officer and Another reported in 2006
(146) STC 642 (MAD) and NarasusRoaller Flour MillsVs. Commercial
Tax Office, (Enforcement Wing), Sankagiri and another reported in
2015 (81) VST 560 (MAD).

4. Sucharatiolaid down by thisCourt inal the aboveWrit Petitions stand
good till date and in these background, the Commissioner of State Tax,
Chenna had issued Circular No.3 dated 18-1-2019, empowering the
Assessing Authority to deviate from the proposal's, without seeking for
approval from the Enforcement Wing/ISIC Authorities. Therelevant portion
of Circular No.3 dated 18-1-2019 reads thus:-

“b) If the Assessing Authority isof theview that the Audit report or
I nspection proposal sreceived from Enforcement wing or proposals
received from ISIC are not in conformity with the Law or the
established principlesset by various higher judicial Forumsandif he
wishesto deviatefromthe proposalseither partly or wholly, hehimself
canfinalizethe assessment or revision of assessment without seeking
approval from the Enforcement Wing/ISIC Authorities who had
approved the proposals, and reasons for the same to be recorded.”

Thus, the Circular has empowered the A ssessing Officersto henceforth
independently deal with the assessment without being influenced by the
proposals of the higher officials.

5. Inview of Circular No.3 dated 18-1-2019 issued by the Commissioner
of State Tax, Chennai, theimpugned proceeding in thisWrit Petition, which
proceeds on the basis of the proposal s/reports of the Enforcement Wing/
ISIC, is set aside and consequently, the matter is remanded back to the
Assessing Officer. TheAssesseeisgranted liberty tofile hisobjectionswith
all supporting documents, within aperiod of 30 daysfrom thedate of receipt
of acopy of thisorder. Onreceipt of such objections, theAssessing Officer
shdll extend dueopportunity of persond hearing totheA ssessee/Representetive,
if necessary through Video Conferencing and endeavor to conclude the
assessment proceedingsindependently and not being influenced by any of
the reports or proposals of the Enforcement/ISIC Authorities. Such an
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exercise shall be completed atleast within a period of 12 weeks from the
date of receipt of the objections. In casg, if the objectionsare not received
within the date of expiry of 30 days from the date of receipt of a copy of
thisorder, theA ssessing Officer shall commencetheassessment proceedings,
after the expiry of the 30 daysindicated above.

6. Withtheabove observationsand directions, the present Writ Petition
stands thus allowed. No costs. Consequently connected Miscellaneous
Petitionisclosed.

a

(2020) 65 TLD 295 In the High Court of M.P.
Hon’ bleVirender Singh, J.

Amit Bothra

MCRC No.: 21628/2020

Ashok Dagar

M.Cr.C No.: 21618/2020

Vs.

Sate of M.P.

July 27, 2020

Deposition : In favour of petitioner

Bail application - The High Court observed that the nature of
evidence is documentary and all documents are in custody of the
Department. Hence, there is no fruitful purpose to keep them in
custody and granted bail to Pakistani National accused of GST
evasion.

Writ petition allowed
Cases referred

*  C. Pradeep Vs. The Commissioner of GST and Central Excise Selman
and Anr SLP 6834/2019

* D.K. Sethi Vs. Central Bureau of Investigation,

*  Joti Prasad Vs. State of Haryana 1993 supp. SCC 497
*  Lait Kumar Gandhi Vs. State of MP

*  Madhav Gopaldas Shah Vs. State of Gujarat

*  Make My Trip Vs. UOI and Ors Delhi High Court WP (c) 525/2016 and
C.M.2153/2016
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*  Mohit Vijay Vs. UOI (Rajasthan High Court)

* P Chidambaram Vs. Directorate of Enforecement 2019 Lawsuit (SC)
1947

* P V. Ramana Reddy Vs. UOI W.P. No.4764 of 2019
*  Prasad Purshottam Mantri Vs. UOI and Ors

*  Prasanta Kumar Sarkar Vs. Ashis Chatterjee and Anr (2010) Vol.14 SCC
496

*  Sandeep Kumar Bafna V's. State of Maharashtra and Anr (2014) 16 SCC
623

*  Sanjay Kumar Bhuwalka Vs. UOI 2018 SCC Online Cal 4674

*  The State of Gujrat Vs. Mohanla Jitamalji Porwal and others AIR 1987
SC 1321

* Y. S Jagan Mohan Reddy Vs. Central Bureau of Investigation Cr.A.
No0.730/2013 decided on 9th May, 2013

Shri Mukul Rohatgi, learned senior counsal with Shri Abhinav Dhanodkar,
learned counsel for the petitioners.

Shri Vikramjit Banerjee, learned Additiona Solicitor Genera dongwith Shri
Prasanna Prasad, |earned counsel for the respondent/Union of India.

:: ORDER ::
1. Boththese petitions have arisen out of the same crime number of the

same office/police station, therefore, they are heard together and are being
decided by this common order.

2. Thesearethefirst applicationsunder section 439 of the Cr.PC. incrime
no.23/2020 registered under section 132(1)(a)(i) of the Goodsand Services
Tax Act (hereinafter referred to as “GST Act”), Ss. 409, 467, 471, 120-
B of the IPC by the Department of Revenue Intelligence and Directorate
General of Goods and Services Tax Intelligence Central Excise Office,
Digtrict Indore (here-in-after referred to asthe ‘ Department’).

3. Thecaseof theprosecutionin brief isthat the officialsof the department
received intelligenceinput that one Pakistani nationa Sanjay Mattaisindulged
in clandestine clearance of mouth freshener, commonly known as“ Pan
Masala” , without payment of GST. Acting on this information, several
searcheswere conducted at various places between 30-5-2020 to 2-6-2020
and unaccounted goods worth Rs. 2.59 crores were found in different
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godownsof Mr. Matta, which were sei zed. Subsequent information received
during led to the search of premises of transporter M/s Ashu Roadlines,
Indore. During thissearch 10 vehicles, unaccounted Pan Masal a, its packing
material and someraw material was seized. The Pan Masalawasfound to
beof *Vimal’ brand manufactured by M/sVishnu Essence, Sanwer Road,
Indore. Thetruck driversalso confirmed clandestine transportation of Pan
Masala. Information extracted from the mobile of an employee of Aashu
RoadlinesMr. Sameer Khan, indicated that thefirm M/sVishnu Essence had
procured large quantities of raw material and packing material from
Ahmadabad clandestinely and had supplied thefinished goodsin the same
manner to M/sAAA Enterprises, Indore. The petitionersAmit Botharaand
Ashok Dagaare partnersof thefirm M/sVishnu Essence. They werecalled
and interrogated. They confessed intheir statementsrecorded under Section
70 of the GST Act that their firm had supplied Vimal brand Pan Masalaworth
Rs.320 croresclandestingly and has evaded payment of the GST to thetune
of Rs.225 crores. Subsequent search of various places and statements of
various personsfurther confirmed the aforesaid tax evasion. Following the
due process, the petitioners were taken into custody and booked in the
aforementioned crime.

4. Refutingall theallegations made by the prosecution, it issubmitted by
thelearned senior counse for the petitionersthat thefirm M/sVishnu Essence
isduly registered with the GST videregistration n0.23AAQFV6401J1ZZ.
Thefirmishonestly doing itsbusiness. Itispaying GST tothetuneof Rs.7-
8 crores per month on an average on the sales. Their product contains 85%
betel nut (Supari) and 15% Sugandh, Kattha, Elaichi (perfume, catechu,
cardamom) etc. Supari is purchased from the undertakings/ companies of
the government or from the societies run by the government; therefore,
clandestine purchaseisnot possible. Rest of theraw material is purchased
from the open market but only from the traders duly registered under the
GST throughinvoices. Therefore, there has never been any scopeto evade
thetax.

5. Itisasserted that the petitionershave never confessed anything before
theofficials. Their statementswererecorded under threat and pressure. They
retracted them immediately after coming out of thefear.

6. Itisfurther averred that the petitioners were doing their business
honestly and were paying GST to thetune of Rs. 7 crore per month regularly,
but dueto unprecedented circumstances of spread of COVID-19 pandemic
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and compl ete lockdown pursuant thereto; there was some delay in paper
work and submission of theinvoicesetc. Taking advantage of thisbeyond
control peculiar circumstance, the officials of the department abused their
authority, presumed thetax evasi on and assessed theamount only onthebasis
of their conjectureand surmisesastherewasno production during the period
of lockdown. Nil electricity consumption establishesthefact of closure of
thefactory during thisperiod. Therefore, the allegation of evasion of tax is
falseand frivolousfromit’svery foundation.

7. Itisasosubmitted that the petitionerswere earlier paying GST honestly
and are also ready to pay the same in future. Though under pressure, but
they have already paid Rs. 7 crores and are still ready to pay the deficit,
if any, found due on the final assessment.

8. Itisarguedthat thedisputeisonly arevenuematter. Thealleged evasion
isassessed about Rs. 7 crores. Despitetheir right to challenge the assessment
by depositing 10% of the amount assessed, they have deposited entire
amount of Rs. 7 crores.

9. Itisasserted that the petitioners have no connection with Pakistani
national Sanjay Mattaor alleged main accused Kishore Wadhwani.

10. Itisfurther argued that the petitionershave been falsely implicated in
the case. Theofficialshave acted malicioudly. The allegation made against
themisvague. Thereisno incriminating evidence or supporting documents
guathe petitioners. Detailsof alleged tax evasion have not been supplied to
them. Their custodly isillegal asthereisno evidenceto show that the officials
were having “reasons to believe’ that their custody was necessary. The
department has not sought their police remand. This shows that there
detention was unnecessary and illegal. The sole basis of their arrest istheir
statementsrecorded by the officias, but the samewererecorded under threat
and pressure and have been retracted immediately. Procedure prescribed
under Ss. 67, 69, 74, 134,136, 138 of the GST Act and S.41A of Cr.R.C.
for arrest, recording of statement, search and seizure has not been followed.
Thedisputeisentirely covered under Section 132 of the GS.T. Act. Initidly
the offence was also registered under the same Section. Offences under
Sections 409, 467, 471 and 120-B |1PC are not made out. Record shows
that these offences have been added by the officialsat alater stage merely
with intent to harassthe petitioners.

11. Itisasostated that the petitionersarein custody since 11-6-2020 and
areinjail snce13-6-2020. Their custodial interrogationisnot required. The
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nature of evidenceisdocumentary and al documentsarein custody of the
Department. Hence, thereisno fruitful purposeto keepthemin custody. They
are paying around 70-80 crores G.S.T. per anum on an average. Their
detention would causeloss of thisamount to the State exchequer. About 150
workersareworkinginthefirm of the petitioners. In case of their detention,
thework of thefirmwill be at ahalt and hence, affect the survival of the
families of those 150 workers. The offenceis punishablewith maximum 5
yearsimprisonment and istriableby the Judicia Magistrate First Class. The
petitioners are ready to abide by the terms and conditions to be imposed
by this Court, therefore, it is prayed that they be granted bail.

12. Thepetitionershaverelied upon Joti Prasad Vs. Sateof Haryana
1993 supp. SCC 497, P. Chidambaram Vs. Director ate of Enfor ecement
2019 L awsuit (SC) 1947, D.K. Sethi V's. Central Bureau of | nvestigation,
Prasanta Kumar Sarkar Vs. Ashis Chatterjee (2010) 14 SCC 496,
Sandeep Kumar BafnaVs. Sate of Maharashtra (2014) 16 SCC 623,
C. Pradeep Vs. TheCommissioner of GST and Central Excise Selman
and Anr SLP6834/2019, Madhav Gopaldas Shah Vs. Sateof Gujar at,
Prasad Purshottam Mantri Vs. UOI, Sanjay Kumar Bhuwalka Vs.
UOI 2018 SCC Online Cal 4674, Mohit Vijay Vs. UOI (Rajasthan
High Court), Lalit Kumar Gandhi Vs. Sateof MPand MakeMy Trip
Vs. UOI Delhi High Court WP (c) 525/2016 and C.M.2153/2016.

13. Stand taken by the department is that the petitioners have a very
proximate nexusto the entire syndicateinvol ved in clandestine manufacturing
of pan masalaand have caused hugelossto the sovereign exchequer. Acting
ontheintelligenceinformation, when several personswereinterrogated and
search of several placeswas conducted, tax evasion of croresof rupeeswas
detected. Still theinvestigationisgoing on. Asmany as 11 searchesand 14
statements have been recorded after the arrest of the petitioners. In all
possibilities the magnitude of the offence would increase in many folds.
Release of the petitionerswould hamper theinvestigation, whichisat very
crucial stage, therefore, it is prayed that they be not granted bail.

14. Itissubmitted that during the course of investigating very clinching and
cogent evidence has been unearthed whichindicatesthat in connivancewith
each other, the petitioners as well as other wrongdoers have adopted a
peculiar modus operandi for clandestine manufacturing and sale of pan
masala. The petitionersare not merely benefactorsof illegal activities, but
had avery proximate nexuswith the entire band of personsinvolvedinthe
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said syndicate. Investigation revealed that Mr. Vijay Kumar Nair of M/s.
AAA Enterprisesisthefront man of Kishore Wadhwani. Kishore Wadhwani
isthekingpin of theentireillegal procurement, production and supply chain
of pan masala clandestinely. Investigation has further revealed that the
petitioners had procured raw materials of pan masalaand packing material
from Ahmadabad and various other citiesin Gujarat in clandestine manner
and supplied manufactured pan masalato M/s. AAA Enterprises without
invoicesand payment of GS.T.

15. Saleand distribution of pan masalahas been completely banned across
the country due to pandemic induced lockdown from 25th March, 2020
considering itsrisk in spread of Covid-19 infection. In spite of the strict
restriction, thepetitioners’ firmstook undue benefit of thisemergent Situation
and supplied their finished goods clandestinely in the State of Madhya
Pradeshin connivancewithM/s. AAA Enterprises. Inview of the seriousness
of the offence committed by the petitioners, they were arrested under Section
69 of the GS.T. Act, 2017. Asper Section 132(5), sincethe GS.T. evasion
detected is more than five crores rupees, the offence is cognizable and
nonbailable. There is every likelihood of the petitioners affecting the
investigation and tampering with thewitness. Theofficialsof theDGGI were
assaulted when they tried to search the house of Kishore Wadhwani for which
an FIR islodged with Police Station—Juni, Indore.

16. Inthecaseof P.V. RamanaReddy Vs. UOI W.P. N0.4764 of 2019
at paras 56 and 57, the Telangana High Court has observed that the obj ect
of arrest isto prevent aperson from committing any offence or from causing
the evidence of the offence to disappear or tempering with such evidence
in any manner or to prevent such person from any inducement, threat or
promiseto any person acquainted with thefacts of the caseand to do proper
investigation or inquiry. The Hon' ble Supreme Court in SLP (Cr|.)4430/
2019 has upheld this observation the High Court of Telangana.

17. The Hon’'ble Supreme Court in Cr.A. N0.730/2013 decided on 9th
May, 2013 inthecaseof Y. S. Jagan Mohan Reddy Vs. Central Bureau
of Investigation has observed in para 34 that the Economic Offences
constitute aclass apart and need to be visited with adifferent approachin
thematter of bail. The economic offences having deep rooted conspiracies
and involving huge loss of public funds need to be viewed seriously and
considered asgrave offence affecting the economy of the country asawhole
and thereby posting serious threat to the financial health of the country.
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Therefore, the petitioners be not granted bail.

18. Reliance hasalso been placed on The Sateof Gujrat Vs. Mohanlal
Jitamalji Porwal and othersreported in AIR 1987 SC 1321.

19. Provisionsof section 69, 70, 131, 133, 135, 136 of the GST Act have
been referred by the learned counsel for the respondent/UQOI.

20. | have heard the learned senior counsels at length and have perused
the record supplied by the department.

21. On careful consideration of nature and gravity of the allegation made
against the petitioners and the specific evidence collected in respect of these
allegations, elaborate discussion of which would not be apt as it may
adversaly affect theinterest of either party, the specific facts put-forth by the
learned senior counsel sfor the petitionersand their reply and other factsand
circumstances of the case, in the considered opinion of thiscourt, the case
for granting bail ismade out. Therefore, without commenting onthe merits
of the case, both the petitions stand allowed.

22. It is directed that the petitioners Amit S/o Shri Shubhkaran Ji
Botharaand Ashok Daga S'o Shri Ghawar chand Daga bereleased from
custody on their furnishing a personal bond in the sum of Rs.5,00,000/-
(RupeesFiveL akhsOnly) each with separate suretiesto the satisfaction
of theTria Court for their appearance beforeit asand when required further
subject to thefollowing conditions::-

() The petitioners shall co-operate with the trial and shall not seek
unnecessary adjournmentson frivolous groundsto protract thetrial.;

(i) The petitioners shall not directly or indirectly allure or make any
inducement, threat or promise to the prosecution witnesses, so asto
dissuade him from disclosing truth before the Court;

(i) Thepetitionersshall not commit any offenceor involvein any criminal
activity;

(iv) Incaseof theirinvolvement inany other criminal activity or breach of
any other aforesaid conditions, the bail granted in thiscase may also
be cancelled.

(v) Thepetitionersshal submit their passports, if any, beforetheTria Court
and shall not leave Indiawithout prior permission of this Court.

23. Index of thefile supplied by the respondent beretained in therecord
and thefile be returned in sealed cover.

a
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(2020) 65 TLD 302 In the High Court of M.P.
Hon'bleVirender Singh, J.

Vijay Kumar Nair

Vs.

Sate of M.P.

M.Cr.C. No.: 23289 of 2020

August 13, 2020

Deposition : In favour of Petitioner

Bail application - The petitioner involved in the alleged tax
evasion - Parity of petitioner’s case with the case of the co-accused
persons who have been already granted bail, therefore, the High
Court also allowed the bail application of the petitioner.

Writ petition allowed

Shri Sanjay Agrawal, learned Senior Counsel with Shri N. L. Tiwari, learned
Counsel for the petitioner.

Shri Vikramjit Banerjee, learned Additiona Solicitor Genera dongwith Shri
Prasanna Prasad, |earned counsel for the respondent/Union of India.

:: ORDER ::
Heard with consent of the partiesthrough Video Conferencing.

1. Thisisthefirst application under section 439 of the Cr.R.C. in crime
no.23/2020 registered under section 132(1)(a)(i) of the Goodsand Services
Tax Act (hereinafter referred to as “GST Act”), Ss. 409, 467, 471, 120-
B of the IPC by the Department of Revenue Intelligence and Directorate
General of Goods and Services Tax Intelligence Central Excise Office,
District Indore (here-in-after referred to asthe ‘ Department’).

2. Attheoutset, learned Senior Counsel for the petitioner claimed parity
with co-accused - Amit Bothra and Ashok Daga, who have been granted
bail by this Court vide order dated 27-7-2020 passed in M.Cr.C.
N0s.21628/2020 and 21618/2020 respectively.

3. Hefurther asserted that rather the case of the petitioner is on better
footing than the case of co-accused - Amit Bothraand Ashok Daga, because
all the allegations of the department of tax evasion are against their firm
M/s. Vishnu Essence, whilethe petitioner isneither apartner nor in any other
way concerned or connected with the firm. He is proprietor of the firm
M/s. AAA Enterprises. As per the prosecution case itself, hewas only a
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trader, supplier or commission agent of thefirm Vishnu Essence. Thereis
no allegation of the department that he clandestinely removed or transported
Pan Masala. No document to show that any goodswas procured, received
or sold without invoicesis produced.

4. Itiscontended that the entire case of the respondent is based on the
statement of the petitioner recorded under Section 70 of theAct, whichwas
recorded under coercion and duress and was retracted immediately after
coming out of the pressure. Simply on the basi s of suspicion, conjectureand
involuntary confessions, no offence can be made out against the petitioner.

5. Besides, the advance age (63 years), ailment (BP & Respiratory
problems) and high risk to thelife of such person dueto spread of Covid-
19 virus generated pandemic have a so been taken asadditional groundsfor
pressing thebail.

6. LearnedAdditiona Solicitor Genera contested the parity asclaimed by
thelearned Senior Counsel for the petitioner. However, nothing substantial
could be pointed out to distinguish the case of the petitioner from the case
of the co-accused Amit Bothra and Ashok Daga.

7. Thefact that the petitioner is neither partner nor in any other way
connected with thefirm M/s. Vishnu Essenceis not rebutted.

8. Forthesakeof convenience, factsand other contention of the parties
can beborrowed from the order passed in the case of Amit Bothraand Ashok
Daga, relevant part of which isbeing reproduced below:-

“1. Both these petitions have arisen out of the same crime number
of thesame office/police station, therefore, they are heard together and
are being decided by this common order.

2. Thesearethefirst applications under section 439 of the Cr.R.C.
in crime no.23/2020 registered under section 132(1)(a)(i) of the
Goodsand Services Tax Act (hereinafter referredto as“GST Act”),
Ss. 409, 467, 471, 120-B of the IPC by the Department of Revenue
Intelligence and Directorate General of Goods and Services Tax
Intelligence Centra Excise Office, Digtrict Indore (here-in-after referred
to asthe ' Department’).

3. The case of the prosecution in brief is that the officials of the
department received intelligence input that one Pakistani national
Sanjay Mattaisindulged in clandestine clearance of mouth freshener,
commonly knownas* PanMasala” , without payment of GST. Acting
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onthisinformation, severa searcheswere conducted at various places
between 30-5-2020 to 2-6-2020 and unaccounted goods worth
Rs.2.59 croreswerefound in different godownsof Mr. Matta, which
were seized. Subsequent information received during search ledtothe
search of premisesof transporter M/s. Ashu Roadlines, Indore. During
thissearch 10 vehicles, unaccounted Pan Masal &, its packing material
and someraw material was seized. The Pan Masalawasfound to be
of ‘Vima’ brand manufactured by M/s. Vishnu Essence, Sanwer Road,
Indore. Thetruck driversalso confirmed clandestinetransportation of
Pan Masala. Information extracted from the mobile of an employee
of Aashu Roadlines Mr. Sameer Khan, indicated that thefirm M/s.
Vishnu Essence had procured large quantities of raw material and
packing material from Ahmadabad clandestinely and had supplied the
finished goodsin the same manner to M/s. AAA Enterprises, Indore.
The petitionersAmit Botharaand Ashok Dagaare partnersof thefirm
M/s. Vishnu Essence. They were called and interrogated. They
confessed in their statements recorded under Section 70 of the GST
Act that their firm had supplied Vimal brand Pan Masalaworth Rs.320
crores clandestinely and has evaded payment of the GST to thetune
of Rs.225 crores. Subsequent search of various placesand statements
of various persons further confirmed the aforesaid tax evasion.
Following the due process, the petitionerswere taken into custody and
booked in the aforementioned crime.

4. Refuting all the all egationsmade by the prosecution, itissubmitted
by the learned senior counsel for the petitioners that the firm M/s.
Vishnu Essence is duly registered with the GST vide registration
no.23AAQFV6401J1ZZ. Thefirmishonestly doingitsbusiness. Itis
paying GST to the tune of Rs.7-8 crores per month on an average
onthesales. Their product contains 85% betel nut (Supari) and 15%
Sugandh, Kattha, Elaichi (essence, catechu, cardamom) etc. Supari is
purchased from the undertakings'companiesof the government or from
the societiesrun by the government; therefore, clandestine purchase
isnot possible. Rest of theraw material ispurchased from the open
market but only fromthetradersduly registered under the GST through
invoices. Therefore, there has never been any scopeto evadethetax.

5. It isasserted that the petitioners have never confessed anything
beforetheofficias. Their statementswererecorded under threat and
pressure. They retracted them immediately after coming out of thefear.
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6. Itisfurther averred that the petitionerswere doing their business
honestly and were paying GST to thetune of Rs. 7 crore per month
regularly, but due to unprecedented circumstances of spread of
COVD-19 pandemic and compl etelockdown pursuant thereto; there
was some delay in paper work and submission of the invoices etc.
Taking advantage of thisbeyond control peculiar circumstance, the
officials of the department abused their authority, presumed the tax
evasion and assessed the amount only on the basis of their conjecture
and surmises as there was no production during the period of
lockdown. Nil e ectricity consumption establishesthefact of closure
of thefactory during thisperiod. Therefore, the allegation of evasion
of tax isfalseand frivolousfromit’svery foundation.

7. Itisalso submitted that the petitionerswere earlier paying GST
honestly and are also ready to pay the samein future. Though under
pressure, but they have already paid Rs. 7 croresand are still ready
to pay the deficit, if any, found due on the final assessment.

8. Itisargued that the disputeisonly arevenue matter. The alleged
evasionisassessed about Rs. 7 crores. Despitetheir right to challenge
the assessment by depositing 10% of the amount assessed, they have
deposited entire amount of Rs. 7 crores.

9. Itisasserted that the petitionershave no connection with Pakistani
national Sanjay Mattaor aleged main accused Kishore Wadhwani.

10. It is further argued that the petitioners have been falsely
implicated in the case. The officials have acted maliciously. The
allegation made against them is vague. There is no incriminating
evidence or supporting documents qua the petitioners. Details of
alleged tax evasion have not been supplied to them. Their custody is
illegal asthereisno evidenceto show that the officialswere having
“reasonsto believe” that their custody was necessary. The department
has not sought their police remand. This showsthat there detention
was unnecessary and illegal. The sole basis of their arrest is their
statementsrecorded by the officia's, but the same were recorded under
threat and pressure and have been retracted immediately. Procedure
prescribed under Ss. 67, 69, 74, 134,136, 138 of the GST Act and
S.41A of Cr.PC. for arrest, recording of statement, search and seizure
have not been followed. Thedisputeisentirely covered under Section
132 of the GS.T. Act. Initially the offence was al so registered under
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the same Section. Offences under Sections 409, 467, 471 and 120-
B IPC are not made out. Record showsthat these offences have been
added by the officialsat alater stage merely with intent to harassthe
petitioners.

11. Itisalso stated that the petitioners arein custody since 11-6-
2020 and areinjail since 13-6-2020. Their custodial interrogationis
not required. Thenature of evidenceisdocumentary and all documents
arein custody of the Department. Hence, thereisno fruitful purpose
to keep themin custody. They are paying around 70-80 croresGS.T.
per anum on an average. Their detention would cause loss of this
amount to the State exchequer. About 150 workers are working in
thefirm of the petitioners. In case of their detention, thework of the
firmwill beat ahalt and hence, affect the survival of thefamilies of
those 150 workers. The offenceis punishablewith maximum 5 years
imprisonment andistriableby the Judicial Magistrate First Class. The
petitioners are ready to abide by the terms and conditions to be
imposed by thisCourt, therefore, it isprayed that they be granted bail.

12. The petitioners have relied upon Joti Prasad Vs. Sate of
Haryana 1993 supp. SCC 497, P. Chidambaram Vs. Directorate
of Enforecement 2019 Lawsuit (SC) 1947, D.K. Sethi Vs.
Central Bureau of Investigation, Prasanta Kumar Sarkar Vs.
Ashis Chatterjee and Anr (2010) Vol.14 SCC 496, Sandeep
Kumar Bafna Vs. Sate of Maharashtra and Anr (2014) 16 SCC
623, C. Pradeep Vs. The Commissioner of GST and Central
Excise Selman and Anr SLP 6834/2019, Madhav Gopaldas
Shah Vs. Sate of Gujarat, Prasad Purshottam Mantri Vs. UOI
and Ors, Sanjay Kumar Bhuwalka Vs. UOI 2018 SCC Online
Cal 4674, Mohit Vijay Vs. UOI (Rajasthan High Court), Lalit
Kumar Gandhi Vs. Sate of MP and Make My Trip Vs. UOI and
Ors Delhi High Court WP (c) 525/2016 and C.M.2153/2016.

13. Stand taken by the department isthat the petitionershave avery
proximate nexus to the entire syndicate involved in clandestine
manufacturing of pan masala and have caused huge loss to the
sovereign exchequer. Acting on theintelligence information, when
several personswereinterrogated and search of several placeswas
conducted, tax evasion of crores of rupees was detected. Still the
investigation isgoing on. Asmany as 11 searchesand 14 statements
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have been recorded after thearrest of the petitioners. Inal possibilities
the magnitude of the offencewould increasein many folds. Release
of the petitioners would hamper the investigation, whichisat very
crucial stage, therefore, it is prayed that they be not granted bail.

14. 1t is submitted that during the course of investigating very
clinching and cogent evidence has been unearthed which indicatesthat
in connivance with each other, the petitioners as well as other
wrongdoers have adopted apeculiar modus operandi for clandestine
manufacturing and sale of pan masala. The petitionersare not merely
benefactorsof illegal activities, but had avery proximate nexuswith
the entireband of personsinvolvedinthesaid syndicate. Investigation
revealed that Mr. Vijay Kumar Nair of M/s.. AAA Enterprisesisthe
front man of Kishore Wadhwani. Kishore Wadhwani isthe kingpin of
the entireillegal procurement, production and supply chain of pan
measa aclandestindy. I nvestigation hasfurther reved ed thet the petitioners
had procured raw materialsof pan masalaand packing material from
Ahmadabad and variousother citiesin Gujarat in clandestine manner
and supplied manufactured pan masalato M/s.. AAA Enterprises
without invoices and payment of GS.T.

15. Saleand distribution of pan masal ahasbeen compl etely banned
across the country due to pandemic induced lockdown from 25th
March, 2020 considering itsrisk in spread of Covid-19infection. In
spiteof thedtrict restriction, the petitioners’ firmstook undue benefit
of thisemergent Situation and supplied their finished goodsclandestindy
in the State of Madhya Pradesh in connivance with M/s.. AAA
Enterprises. In view of the seriousness of the offence committed by
the petitioners, they werearrested under Section 69 of the GS.T. Act,
2017. As per Section 132(5), since the GS.T. evasion detected is
more than five crores rupees, the offence is cognizable and non-
bailable. There is every likelihood of the petitioners affecting the
investigation and tampering with thewitness. Theofficiasof the DGGI
were assaulted when they tried to search the house of Kishore
Wadhwani for which an FIR is lodged with Police Station—Juni,
Indore.

16. In the case of P. V. Ramana Reddy Vs. UOI W.P. N0.4764

of 2019 at paras 56 and 57, the TelanganaHigh Court has observed
that the object of arrest isto prevent aperson from committing any
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offence or from causing the evidence of the offenceto disappear or
tempering with such evidencein any manner or to prevent such person
from any inducement, threat or promiseto any person acquainted with
the facts of the case and to do proper investigation or inquiry. The
Hon’'ble Supreme Court in SLP (Crl.)4430/2019 has upheld this
observation the High Court of Telangana.

17. TheHon'’ ble Supreme Court in Cr.A. N0.730/2013 decided on
9thMay, 2013 inthecaseof Y. S. Jagan Mohan Reddy Vs. Central
Bureau of I nvestigation has observed in para 34 that the Economic
Offences congtituteaclass apart and need to be visited with adifferent
approach in the matter of bail. The economic offences having deep
rooted conspiraciesand involving hugeloss of public fundsneed to
be viewed seriously and considered as grave offence affecting the
economy of the country asawhol e and thereby posting seriousthreat
tothefinancia health of the country. Therefore, the petitionersbe not
granted bail.

18. Reliance has also been placed on The Sate of Gujrat Vs.
Mohanlal Jitamalji Porwal reported in AIR 1987 SC 1321.

19. Provisions of section 69, 70, 131, 133, 135, 136 of the GST
Act have beenreferred by thelearned counsdl for the respondent/UOI.

20. | have heard the learned senior counsels at length and have
perused the record supplied by the department.

21. On careful consideration of nature and gravity of theallegation
made against the petitioners and the specific evidence collected in
respect of these all egations, elaborate discussion of which would not
beapt asit may adversdly affect theinterest of either party, the specific
facts put-forth by thelearned senior counselsfor the petitionersand
their reply and other facts and circumstances of the case, in the
considered opinion of thiscourt, the casefor granting bail ismade out.
Therefore, without commenting on the merits of the case, both the
petitions stand allowed.

22. Itisdirected that the petitioners Amit S/o Shri Shubhkaran
Ji Bothara and Ashok Daga S/o Shri Ghawarchand Daga be
released from custody on their furnishing apersonal bondin thesum
of Rs.5,00,000/- (Rupees Five Lakhs Only) each with separate
suretiesto the satisfaction of the Trial Court for their appearance before
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it asand when required further subject to thefollowing conditions :-

() The petitionersshall co-operate with thetrial and shall not seek
unnecessary adjournmentson frivolous groundsto protract thetrial.;

(ii) Thepetitionersshall not directly or indirectly alure or makeany
inducement, threat or promise to the prosecution witnesses, so asto
dissuade him from disclosing truth before the Court;

(iii) The petitionersshall not commit any offenceor involveinany
crimina activity;

(iv) In case of their involvement in any other criminal activity or
breach of any other aforesaid conditions, thebail granted in thiscase
may also be cancelled.

(v) Thepetitionersshall submit their passports, if any, beforethe Tria
Court and shdll not leave Indiawithout prior permission of thisCourt.”

9. | haveconsidered therival contentions of the parties and have gone
through the documents produced before the Court aswell asthe statements
recorded under Section 70 of the GS.T. Act..

10. Ondueconsideration of the allegation against the petitioner, evidence
produced before the court to show hisinvolvement, the act attributed to him,
the part played by himinthealleged tax evasion, parity of hiscasewith the
case of the co-accursed personswho have been granted bail and other facts
and circumstancesof the case, | deemit appropriateto alow the application.
Therefore, without commenting on the merits of the case, the petitionis
allowed on the same terms, asis allowed in the case of coaccused Amit
Bothraand Ashok Daga.

11. All thependinglAs, if any, stand closed.
J
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of CGST/MP GST Act, 2017 - There is no documentary material
produced on record against the petitioners and they had already
resigned legally from the Director ship of the Company - Ther efore,
High Court allowed the bail application.
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Hearing convened through video conferencing.

2. Thisisthefirst bail application filed under Section 439 of the Code of
Criminal Procedure [for short “the CrPC”] on behalf of the applicants,
namely, Jagdish Aroraand Ajay Kumar Arora, who have been taken into
judicia custody in connection with Crime No.DGGI/BhZU/1204/03/2020-
21/SDPL, registered at the Central Goods and Service Tax, Bhopal, in
respect of the offence punishable under Section 132(1)(a) read with section
132(1)(i) of the Centra Goods and Service Tax Act, 2017 [hereinafter
referred to as “the CGST Act”].

3. Thebail application preferred by the applicants under Section 437 of
the CrPC before thelearned Judicial Magistrate First Class, Bhopal, was
rejected on 14-7-2020. Thereafter, they moved an application before the
Court of Sessionsunder Section 439 of the CrPC, which a so faced dismissal
vide impugned order dated 16-7-2020.

4. Shorn of unnecessary details : the factual expose’ adumbrated in a
nutshell, arethat the applicantsweretakeninto custody by the Central Goods
and Service Tax Department (CGST Department) on 7-7-2020, whiletheir
formal arrest was shown on 8-7-2020 under Section 69 of the CGST Act,
and they have beeninjail since 9-7-2020. The instant case arises out of
proceedings initiated by the CGST Department in relation to purported
evasion of Goodsand Service Tax (GST) by the Company —Som Didtilleries
Pvt. Ltd. [hereinafter referred to as* SDPL”] purportedly leviable and evaded
on account of production and sale of sanitizers.

5. Attheoutset, the petitionersclaimed that neither Jagdish Aroranor Ajay
Kumar Arora, the applicants herein, are Directors Managers/Officers/
employees or authorized representatives of the SDPL and assuch, they are
not responsi blefor the day-to-day businessaffairs of the Company. Infact,
both the applicants had resigned their Directorship from the SDPL on 01-
4-2009, i.e. nearly 11 years ago. A certified copy of Form-32 having the
details of resignation from the Directorshipsis appended to the application
asAnnexure-P/3. It is asserted that the CGST Department, however, has
not collected or placed on record even aniotaof documentary evidencein
order to substantiatetheir version. It isstrenuously urged that the applicants
areentitled to bail on thisground alone.

6. Itisputforththatinitially the GST authoritieshad communicated that
the demand of GST liability was made to the extent of Rs. 7,96,00,000/-
. Thus, in order to demonstrate itsbona fidethe SDPL immediately deposited
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Rs. 8 crores under protest. According to the petitioners the CGST
Department has now increased the purported liability to Rs. 33 crores as
an afterthought.

7. Itisarguedthat theingtant arrest proceedingsare completely premature,
astill date the assessment proceedings have not commenced and, therefore,
thereisno concretized liability that the GST Department can fasten onthe
SDPL. To bolster the submission, relianceis placed on the decisions of the
High Court of Madrasin the case of M. Jayachandran Alloys Pvt. Ltd.
Vs. Superintendent of GST and Central Excise—W.P. N0.5501/2019
and the Delhi High CourtinMakeMy Trip (MM T) Vs. Union of India,
2016 (44) STR 481 (Delhi), confirmed by the Supreme Court in the
judgment rendered in the case of Akhil Krishan Maggu and another Vs.
Deputy Director, DGGI and Ors — C.W.P. N0.24195/2019 (OM).

8. Itisstated onbehalf of the applicantsthat the SDPL isaprivatelimited
company which wasincorporated in the year 1986 under the provisions of
the Companies Act, 1956. The SDPL is engaged in the business of
manufacture and sale of a cohol based productsand hasmadeitsmark across
the country, primarily on account of cong stently and uniformly manufacturing
high quality products. It isasignificant and honest contributor towardsthe
Government exchequer and contributes about Rs. 38 crores annually on
account of varioustaxes. The company a so providesemployment to about
800-1000 persons across India.

9. Itispleadedthat prior to March, 2020 the SDPL wasnot manufacturing
sanitizers. On 19-3-2020 vide order No.1(2)/2020- SP-1 the Government
of Indiadirected the Chief Secretariesof al Statesto initiate stepsto enhance
production of hand sanitizers and further accord necessary permission to
sanitizer manufacturersand distilleries, which on account of having existing
infrastructureand ability to manufacturea cohol based products, could easily
manufacture sanitizers. Thiswas doneto meet theincreased demand in order
to curb the spread of the COVID-19 pandemic.

10. Accordingly the State of Madhya Pradesh issued alicenceto the SDPL
to manufacture hand rub sanitizer for the period 24-3-2020 to 30-6-2020.
Subsequently, the licence was extended by the State of Madhya Pradesh,
till 30-6-2025.

11. On4-4-2020, the SDPL was granted a certificate of approval by the
Government Analyst, who confirmed thefact that the sanitizers produced by
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the Company werein conformity with the prescribed standards. The SDPL
commenced production of hand sanitizerson 25-3-2020. Ashand sanitizers
are a'so an alcohol based product, manufacturing of the same is heavily
regul ated and monitored by the State Exci se Department. Furthermore, even
theraw material for the production of the hand sanitizer whichisRectified
Spirit (RS) or ENA, also known asNeutral Spirit, isacontrolled substance
and the usage and manufacturing of which is monitored by the Excise
Department.

12. Itisnext pleaded that asper Didtillery, Bottling and Warehouse Rules,
made under the Madhya Pradesh Excise Act, 1915, the manufacturing
premisesare under thedirect control of an Excise Officer, who overseesthe
factory for 24 hrs. The said officer is responsible for monitoring the
production carried out at such controlled premisesand the di spatches/supply
of al alcohol based products from the premises. The Excise Officer has
issued acertificate dated 30-6-2020 certifying that the total production of
hand sanitizer by the SDPL till 30-6-2020 has been 2090245 litresand that
the company has supplied atotal of 917721.46 litres of sanitizer. A copy
of the said certificate is appended as Annexure- P/8.

13. Itisasseverated that the SDPL hasfiledits GST returnsfor March and
April, 2020, wherein the GST Tax hasbeen paid at Rs.1,72,03,623/-. The
due date for GSTR 3B return for the month of May, 2020 was 27th June
2020 and GSTRI duedateis 28th July 2020, which areyet to befiled. The
Central Board of Indirect Taxeshasextended thelimitation for filing of GST
returns, vide Notifications dated 03-4-2020 and 24-6-2020, therefore, the
Company isnot in breach of any statutory or regulatory deadlinesand it has
fully complied with the GST regime.

14. TheGST Department carried out search and seizure proceedingsat the
premises of the SDPL on 26-6-2020 which continued till 28-6-2020 and
thereafter, on 30-6-2020. It is the case of the applicants that the search
proceedings were carried out in complete derogation of the procedure
envisaged in law and in violation of COVID-19 Guidelines. The search
warrants have not been provided/served/shown to responsible persons;
documents have been seized without proper inventory and without providing
copiesthereof, stock isbeing taken randomly without theaid of SDPL’'s Store
Manager; and proper panchnamas are not being prepared and served by
therespondent. It iscanvassed that because of above-mentioned irregul arities,
several employees of the Company were abused, humiliated and even
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assaulted. They are beinginterrogated rigoroudly till late hoursand are not
being spared and allowed to go home, nor they have been allowed to meet
their lawyers. It is averred that a false declaration about permitting the
applicantsto meet their lawyershas been madeinthememo of arrest. Further,
the employeesof the Company have been physically tortured and beaten up
inhumenly.

15. Itisfurther argued on behalf of the applicantsthat being aggrieved by
the action of the GST Department, the SDPL has preferred awrit petition
beforethis Court forming the subject-matter of W.P. N0.9650/2020 [ Som
DistilleriesVs. Directorateof GST & Others|, wherein notice hasbeen
issued to the respondents vide order dated 14-7-2020.

16. Itisalsocontended that thelevy of GST inthe present caseisillegal
asthe GST isto bepaid on the actual amount of sale consideration. A dispute
israised about the GST to be paid by the Company as both, the quantity
and the valuation are based on hypothetical reasonings.

17. Theaction of the CGST authorities has al so been challenged asthey
have committed deliberate and egregiouserrorsin val uation of the purported
GST liability of the SDPL, in order to bring the aleged actswithin the purview
of Section 132(5) of the CGST Act. The GST authorities have committed
mischief invaluation of the hand rub sanitizer manufactured by the SDPL with
the solemotive of taking thealleged tax evasion above Rs.500 lacs. Thecase
of the GST Department iscompletely contrary to thefigurescertified by the
Excise Department. A comparative chart of CGST and actual figuresof the
Excise Department has been reproduced in the application. On the basis of
the figuresenumerated in the chart it is submitted that the figure for total
production, supply and closing stock of sanitizer, asestimated by the CGST,
isnot correct and the sameis based on hypothetical reasoning. The basis
of calculation made by the GST Department iscompletely erroneous and
contrary tolaw.

18. Itisasoasseveratedthat for the sakeof argument, evenif theallegations
of GST authoritiesaretaken at thefacevalue, the GST assessable uponthe
sale of sanitizer viz. ‘Genius at most, ought to be valued asfollows:

Sr. Particulars as alleged by the GST Authorities GST Payable
No.

1. “Clandestine’ production and supply of aleged Rs. 80 lacs
5,35,000 litres Genius Sanitizer. (Communi cated
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orally on 11-7-2020)

2. Qty. of Genius sanitizer to the tune of 3,47,000 Rs. 52 lacs
litres seized at Biscuit and Basket Warehouse of
Som Distilleries Pvt. Ltd. (whichinfact, have not
been sold and were stored for buffer purposes).

3. Genius Sanitizer seized at job work siteof Som  Rs. 23.50 lacs
Distilleriesand BreweriesLtd. (unsold stock).

4. Geniussanitizer seized at variouswarehousesin Rs. 04.45 lacs
variouscities of around 38,000 litres (unsold stock).

5.  Stock Transfer of Genius Sanitizer Rs. 09.80 lacs
TOTAL Rs.169.75 lacs

19. It is also submitted on behalf of the applicants that although the
Company isdisputing any demand of the GST authorities, but in order to
demonstrate its bonafide the Company has already deposited Rs.8 crores
towards GST, under protest. To substantiate the submission areferenceis
made to the order of the Apex Court passed inthe caseof C. Pradeep Vs.
Commissioner of GST, dated 6-8-2019, whereinitisheld that evenif 10%
or some portion of the disputed liability ispaid, whilefiling an appeal, no
coercive action ought to be taken and no arrest made.

20. Further, relianceisplaced upon thejudgmentsof the Gujarat High Court
in Akshay Dinesh Patel Vs. Commissioner of Central Goods and
Services Tax (R/Crl Misc. Application No.1442 of 2020) and the Calcutta
High Court rendered in the case of Sanjay Kumar BhuwalkaVs. Union
of India (CRM No.3327 of 2018), wherein benefit of bail was granted to
theaccused personson deposit of certain portion of disputed liabilities/dues.

21. That apart, referenceis madeto Sub-section (7) of Section 107 of the
CGST Act, which postul atesthat where the appellant has paid the amount
under sub-section (6), therecovery proceedingsfor the balance sum, shall
be deemed to be stayed. It is putforth that the statutory provision under the
CGST Act permitsthe applicantsto prefer an appeal against theamount of
tax in dispute upon depositing of such amount and further staystherecovery
proceedings during the pendency of such appeal. It isstrenuoudly urged that
the applicantscould have conveniently preferred such an appeal by depositing
10% of theamount in dispute. However, it is pertinent to note that to show
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their bonafide, the Company has already deposited the entire disputed
amount of Rs.8 crores, under protest.

22. Thenext plank of submission on behalf of the applicantsisthat their
arrest isbad in law, because thefinal assessment and adjudication hasyet
not been initiated. To buttress the submission, reliance is placed on the
judgment passed by the Madras High Court in M. Jayachandran Alloys
Pvt. Ltd. Vs. Superintendent of GST and Central Excise — W.P. No.
5501 of 2019, whereinitisclarified that power of arrest can be exercised
only after theliability isquantified upon due assessment. In paras 27 and 36
of thejudgement it isspecifically observed :

“27. TheAct provides for an assessment to be made after notice
to be issued to the assessee...

XX XX XX

36. Though the discussions and conclusions therein have been
rendered inthe context of Chapter V of thefinanceAct, 1994, levying
servicetax, | am of the view that they are equally applicableto the
provisionsof the CGST aswell. Section 132 of theAct as extracted
earlier, imposes a punishment upon the assessee that commits an
offence. Thereisno disputewhatsoever that the offences set out under
(a) to(I) of the provision refer to those itemsthat constitute matters
of assessment and would form part of an order of assessment to be
passed after the process of adjudication iscomplete and taking into
account the submissions of the assessee and careful weighing of
evidencefound and explanations offered by the assesseeinregard to
thesame.”

Thus, it is submitted that the procedure adopted in the instant case,
where arrest hasbeen made without compl etion of assessment proceedings,
runs counter to the established provisionsof law. It istritelaw that the power
of arrest isto be used with great circumspection and not casually.

23. Support was drawn from the pronouncement in Make My Trip
(MMT) (supra), whereinit isruled that the provisions of the CGST Act
ispara materiawith the provisions of the FinanceAct, 1994. Based on the
said observation, the Delhi High Court had observed that the power of arrest
cannot beresorted to, whilst bypassing the procedureslaid downintheAct.

24. The submission was reiterated that the applicants cannot be made
vicarioudly responsiblefor the default of the Company, asthey do not hold
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aManagerial/Directorial or any Executive position in the company. The
fastening of criminal liability on the applicants of the purported defaulted
Company under Section 132 of the CGST Act and consequently arresting
them, issquarely contrary to the established criminal jurisprudence concerning
vicariousliability of penal provisionsof India

25. A reference is made to clause (1) of Section 137 of the CGST Act,
which stipulates that a person who at the time of the alleged offence was
in charge of, and was responsible to, the Company for the conduct of
business of the Company, aswell asthe Company, shall be deemed to be
guilty of the offence and shdl beliableto be proceeded against and punished
accordingly. Inthe present case the applicants, who are neither Directorsnor
they occupy any Managerial post or position in the Company, cannot, by
any stretch of imagination, be observed to be persons—in charge of and
responsible to the Company for the conduct of business of the Company
and hence, be deemed guilty of thealleged offence. It is, therefore, submitted
that the applicantshave been wrongly arraigned asaccused intheinstant case.
Theapplicantsare not Directors of the SDPL, therefore, they could not be
held responsible for the GST tax evasion, if any, by the Company.

26. The petitioners urges that the alleged offences are punishable with
imprisonment of only upto amaximum period of fiveyears, therefore, their
arrest was not necessary and they are entitled for grant of bail, keepingin
mind the principles enunciated by the Apex Court in the case of Arnesh
Kumar Vs. Sate of Bihar, (2014) 8 SCC 273.

27. The learned counsel appearing for the applicants referred to the
provisions of sections 69 and 137 of the CGST Act. At thisjuncture, itis
apt to reproduce the said provisions:

“69. Power to arrest.-(1) Where the Commissioner has reasons
to believethat aperson hascommitted any offence specifiedin clause
(&) or clause (b) or clause(c) or clause (d) of sub-section (1) of section
132 whichispunishableunder clause(i) or (ii) of 2 of thesaid section,
he may, by order, authorise any officer of central tax to arrest such
person.

(2) Whereapersonisarrested under sub-section (1) for an offence
specified under subsection (5) of section 132, the officer authorised
to arrest the person shall inform such person of the grounds of arrest
and produce him before aMagi strate within twenty-four hours.
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(3) Subject to the provisions of the Code of Criminal Procedure,
1973 (2 of 1974),-

(&) whereapersonisarrested under sub-section (1) for any offence
specified under sub-section (4) of section 132, he shall be admitted
tobail orindefault of bail, forwarded to the custody of the Magistrate;

(b) inthe case of anon-cognizableand bailable offence, the Deputy
Commissioner or theAss stant Commissioner shall, for the purpose of
releasing an arrested person on bail or otherwise, have the same
powersand be subject to the same provisions as an officer-in-charge
of apolice station.

137. Offencesby companies. (1) Where an offence committed by
aperson under thisAct isacompany, every person who, at thetime
the offence was committed wasin charge of, and wasresponsibleto,
the company for the conduct of business of the company, aswell as
the company, shall be deemed to be guilty of the offenceand shall be
liableto be proceeded against and punished accordingly.

(2) Notwithstanding anything contained in subsection (1), wherean
offence under thisAct has been committed by acompany and itis
proved that the offence has been committed with the consent or
connivance of, or isattributable to any negligence on the part of, any
director, manager, secretary or other officer of the company, such
director, manager, secretary or other officer shall also bedeemedto
be guilty of that offence and shall be liableto be proceeded against
and punished accordingly.

(3) Wherean offence under thisAct hasbeen committed by ataxable
person being apartnership firmor aLimited Liability Partnership or
aHindu Undivided Family or atrust, the partner or kartaor managing
trustee shall be deemed to beguilty of that offenceand shall beliable
to be proceeded against and punished accordingly and the provisions
of sub-section (2) shall, mutatis mutandis, apply to such persons.

(4) Nothing contained in this section shall render any such person
liable to any punishment provided in thisAct, if he provesthat the
offencewas committed without hisknowledge or that he had exercised
all duediligenceto prevent the commission of such offence.

Explanation.- For the purposes of this section,-



www.dineshgangrade.com

2020) Jagdish Arora Vs. Union of India (MP) 319

(i) “company” meansabody corporate and includesafirm or other
association of individuals, and

(i) “director”, inrelation to afirm, meansapartner in thefirm.”

28. Thearrest of the applicants under Section 69(1) of the CGST Act was
assailed to be bad in law, asthereisfailure on the part of the prosecution
to provide reasons to believe. It is submitted that the power to arrest is
conferred on the Commissioner under Section 69(1) of the CGST Act. As
provided under Sub-section (3) of Section 69 of the GST Act, the power
under Section 69(1) issubject to the provisionsof the CrPC and, therefore,
the phrase “reasonsto believe” isto be understood in the context of how
the said phraseisdefined in Section 26 of the Indian Penal Code, 1860 [for
short “the|PC"]. Assuch, ‘ reasonable belief” must be cogent and recorded
inwriting. Intheinstant case, the applicants have been kept in the dark and
theinvestigation leading upto their arrest hasbeen bereft of any reasonbeing
provided for the same.

29. Itispleadedthat in completedisregard to Section 69 of the CGST Act,
the GST authorities have failed to provide the “reasons to believe” and
“groundsof arrest” in respect of the alleged offence punishableunder Section
132(1)(a) to (d) of the CGST Act.

30. Itisstrenuoudly urged that inthe present case, thereisno rationaleand
intelligible nexusbetween thereasonsto believefor theapplicantscommitting
the alleged offence. The reasons to believe, cannot be equated with the
reasons to suspect. To bolster the submissions, reliance is placed on the
judgment rendered in the case of N. Nagendra Rao and Co. Vs. State
of A.P.,,AIR 1994 SC 2663, wherein the Supreme Court has observed that
the expression “reason to believe” means that even though formation of
opinion may be subjective, but it must be based on material on therecord.
It cannot bearbitrary, capriciousor whimsical. It is, thus, acheck on exercise
of power to seize the goods.

Further reliance has been placed in the judgment of the Apex Court
rendered in the case of K.K. AhujaVs. V.K. Vora and another, (2009)
10 SCC 48, to contend that in the case of vicarious liability, a person of
the company hasto belegally in charge and a so responsiblefor the conduct
of the company. Paras 22 and 23 of the judgement have been referred to,
which we think apt to reproduce :

“22. Section 141 uses the words “was in charge of, and was
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responsible to the company for the conduct of the business of the
company” (emphasissupplied). It isevident that aperson who canbe
made vicariously liable under sub-section (1) of Section 141 isa
person who is responsible to the company for the conduct of the
bus nessof thecompany andin additionisasoin chargeof thebusiness
of the company. There may be many directors and secretarieswho
arenot in charge of the business of the company at al. Themeaning
of thewords* personin charge of the business of the company” was
considered by thisCourtin Girdhari Lal GuptaVs. D.N. Mehta[1971
(3) SCC 189] followedin State of KarnatakaV's. Pratap Chand [ 1981
(2) SCC 335] and KattaSujathaV's. Fertiliser & Chemicals Travancore
Ltd. [2002 (7) SCC 655]. This Court held that the words refer to
aperson who isin overall control of the day to day business of the
company. This Court pointed out that a person may be adirector and
thus bel ongsto the group of persons making the policy followed by
the company, but yet may not be in charge of the business of the
company; that a person may be a Manager who isin charge of the
business but may not bein overall charge of the business; and that a
person may be an officer who may be in charge of only some part
of thebusiness.

23. Therefore, if aperson does not meet thefirst requirement, that
isbeing aperson who isresponsibleto the company for the conduct
of thebusiness of the company, neither the question of hismestingthe
second requirement (being aperson in charge of the business of the
company), nor the question of such person being liable under sub-
section (1) of section 141 does not arise. To put it differently, to be
vicariougly liable under sub- section (1) of Section 141, a person
shouldfulfil the‘lega requirement’ of beingapersoninlaw (under the
statute governing companies) responsible to the company for the
conduct of the business of the company and aso fulfil the ‘ factual
requirement’ of being a person in charge of the business of the
company.”
31. Inthepresent case, the GST authorities have not placed on record any
material whatsoever, to support such “reason to believe’ against the
applicants. Such reason to believe must be recorded by the Commissioner
of CGST himself with application of mind.

32. That al the offences under the CGST Act are compoundable under
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Section 138 of the CGST Act and hence, the arrest iswholly unnecessary.
The object and purpose of the CGST Act is not penal in nature, but itis
economic for the purpose of |egisl ation being to recover any amount, that
may be dueto the Government exchequer. To substantiate the submission,
itisurged that the Cal cuttaHigh Court in Sanjay Kumar Bhuwalka (supra)
whiledeciding abail applicationin case of similar nature observed thus:

“....1 do agreewith such contention of Mr. Basu that the GST Act
of 2017 isessentially afiscal statute and the statement of object and
reason hasto beread together, whichisaimed at redlization of revenue.
Revenue is the monetary payment due to the Government and
nonpayment, whatever be the means applied for such nonpayment
confersright on the Government, both Central and State, to realise
the revenue whereas penal provision of arrest and detentionisonly
whenthereisviolation of the provision under the statute which isnot
theintention of the Legidatureto achievethefiscal object regardless
of theexistence of aprovisionfor thearrest of theoffender intheAct.”

33. That apart, it issubmitted that the Court bel ow has committed agrave
error inreglecting the bail application moved on behalf of the applicants. The
impugned order hasbeen passed mechanically without giving dueconsderation
to the correct position of law or facts. Further, the court below hasfailed
to appreciatetheletter and spirit of the CGST Act, whichisto recover the
dues payable under the Act and as such its primary object cannot be meted
out by impaosing punitive punishment.

34. Prayer for grant of bail has also been made on medical grounds. Itis
stated that the applicant No.2, Ajay Kumar Aroraisan old and infirm person
of 61 years of age. Heisaheart patient having undergone an open heart
bypasssurgery intheyear 2009. Heisalso suffering from an extremeform
of Asthmaand assuch, ishighly vulnerableto the COVID-19 virus. Despite
these ailments, with a view to demonstrate his bona fide, he joined the
proceedingsbeforethe GS.T. Officersfor thefirst timeon 02-7-2020. On
that day, he was interrogated from 12 noon till 10 p.m. After fully co-
operating with the Department, he gaveawritten intimation humbly requesting
to be excused from personal appearance on account of hishealth condition
and hispeculiar vulnerability on account of COVID-19 pandemic. Despite
his precarious health he was again called on 3-7-2020, 4-7-2020 and 6-
7-2020 and further fully cooperated with the Department. Copiesof medical
documents have been placed on record.
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35. Onbehalf of applicant No.1—Jagdish Arora, it ispointed out that he
is64 yearsold person and isalso suffering from various ailments. He had
undergone heart surgery intheform of Stentintheyear 2010. Hehasalong
history of gastroenterology diseases which on account of COVID-19
pandemic posesaseriousthrest to hislife. Despite graverisk to hislife, in
order to show his bona fide he attended the proceedings and was
interrogated continuously on 7-7-2020 from 05:30 p.m. till 3 p.m. onthe
next day — 8.7.2020. As there was severe chest pain during course of the
interrogation, hewasimmediately admitted to thel.C.U. of the J.P. Hospital,
Bhopal. Medical reports have been appended to the application.

36. The submissionsmade on behalf of the applicantson theanvil of the
af orementioned facts and grounds, can be summarised asfollows:

(a) The applicants are not the Directors of the SDPL, therefore, they are
not responsiblefor the affairsof the Company. Inthisregard areference
has been madeto the provisionsenvisaged in clause (1) of Section 137
of the CGST Act and some pronouncements of the High Courtsand
the Supreme Court.

(b) The power to arrest has to be exercised only upon completion of
assessment. Various High Courtsviz. Delhi, Karnataka and Gujarat
have taken the view that the power to arrest under Section 132 of the
CGST Act can only beinvoked once the assessment iscomplete. The
judgment of the Madras High Court rendered in the case of M/s
Jayachandran Alloys(supra) hasbeenreferred, whereinitisheld that
the power to punish set out in Section 132 of the CGST Act, 2017
would stand triggered only when it is established that an assessee has
committed an offence, which hasto necessarily be post-determination
of the demand due from the assessee after completion of process of
assessment. Para 40 of the judgment relied upon being relevant, is
extracted hereunder :

“40. Inthe present case, the Department does not disputethat action
was intended or envisaged in the light of Section 132 of the CGST
Act, the counter fairly stating that the provisions of Section 132 of the
CGST Act were shown to the assessee. Thereisthusno doubt in my
mind that the Department intended to i ntimi date the petitioner with the
possibility of punishment under Section 132 and thisactioniscontrary
to the scheme of theAct. Whilethe activities of an assessee contrary
to the Scheme of the act are liable to be addressed swiftly and
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effectively by the Department, (the statutein question being arevenue
statutewhere strict interpretation isthe norm), officials cannot be seen
to beacting in excessof the authority vested inthem under the Statute.
| am of the considered view that the power to punish set out in Section
132 of the Act would stand triggered only onceit is established that
an assessee has committed an of fence that hasto necessarily be post-
determination of the demand due from an assessee, that itself hasto
necessarily follow the process of an assessment.”

TheHigh Court of Delhi inthecaseof MakeMy Trip (MMT) India
PrivateLtd. (supra) while dealing with the power of arrest under the
FinanceAct, 1994 held that without any determination to straight-way
conclude, that the petitioners had collected and not deposited service
tax in excess of Rs.50 |akhs and thereby had committed acognizable
offence, would be putting the cart before the horse.

ThedecisoninMakeMy Trip (MMT) IndiaPrivateLtd. (supra)
was affirmed by the Supreme Court in Civil Appeal N0.8080 of 2018,
by way of aspeaking order stating that the issue is asto whether the
power of arrest under Section 91 of the Finance Act, 1994 can be
exercised without following the procedure as set out in Section 73-A(3)
and (4) of thesaid Act. The High Court has decided, after adetailed
discussion, that it ismandatory to follow the procedure contained in
Section 73-A(3) and (4) of the said Act before going ahead with the
arrest of aperson under sections 90 and 91. The aforesaid conclusion
was affirmed asthe Supreme Court did not see any reason to deviate
fromit.

The applicants have been arrested without any ‘reason to believe' . No
such reasons asrequired under Section 69(1) have been provided by
the respondent. No supporting documents existed at the time of the
arrest and even in the proposal to arrest. The power to arrest under
Section 69 can only be exercised for offencesfalling under clauses(a)
to (d) of Section 132(1) of the CGST Act.

Sanitizer contains 80% spirit/al cohol, asubstance sourced, controlled
and heavily regulated by the Excise Department. An Excise Officer is
present at the premises of the Company 24 hrs. aday, 365 daysayear
and maintainsthe record of production of hand sanitizer.

The Excise Department Certificate issued in favour of the SDPL
evidences that it manufactured only 20 lacs litres of sanitizer and
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supplied only 9lacslitrestill 30-6-2020 from thefactory premises. The
said figureswere also affirmed by an independent report of theflying
squad of the Excise Department.

Therespondent hastaken thevalue at M PR of Rs.500/- per litrewithout
any basis, and by reverse calculation arrived at thefigure of Rs.381/
- per litre as the value at which the GST is to be assessed.

Section 15(1) of the CGST Act provides that the value of supply of
goodsshall bethetransaction value, i.e. priceactually paid or payable
for the supply of goods and not the MRP.

Therespondent initially communicated the demand of GST liability of
Rs.7,96,00,000. The SDPL immediately made deposit of Rs.8 crores
, 1.e. 100% of the alleged liability between the period 7-7-2020 to 9-
7- 2020.

InC. Pradeep Vs. Commissioner of GST (supra) the Apex Court
has observed that until the assessment isconcluded, respondents cannot
invoke Section 132 of the CGST Act.

Theapplicantshavefully co-operated with theinvestigation proceedings.

The offence under Section 132 of the CGST Act is punishablewitha
maximum of 5 yearsand iscompoundable.

Frivolity in prosecution hasto be considered and in the event of there
being some doubt asto the genuineness of the prosecution, inthe normal
courseof events, theaccused isentitled to an order of bail. [See: Ram
Govind Upadhyay Vs. Sudarshan Singh, AIR 2002 SC 1475]

The applicant No.1 — Jagdish Arora, aged about 64 years, is aheart
patient and had a Stent placement intheyear 2010. Hehasalsoalong
history of gastroenterology diseases. He was admitted to the ICU of
J.P. Hospital Bhopal, on 8-7-2020.

Theapplicant No.2 —Ajay Kumar Arora, aged about 61 years, isalso
aheart patient and had undergone an open heart bypass surgery inthe
year 2009. Heis also an asthmatic.

Therespondent submitted that the entire exercise undertaken, isstrictly

in accordance with the provisions of Sections67 and 69 of the CGST Act.
Thereissufficient material to establish direct involvement of the applicants
inthethree Companiesunder investigation. Thereisbasisof investigation
whichisevident from the note-sheets—investigation reports. It issubmitted



www.dineshgangrade.com

2020) Jagdish Arora Vs. Union of India (MP) 325

that an intelligence was received from the Director General (DGST),
Intelligence Headquarter that severa ditilleries(including the SDPL) across
Indiaengaged in manufacture of Ethanol from grains, areinvolvedin GST
evasion. Acting onthesaid intelligence, areasonable belief wasformed that
the SDPL had evaded GST on the taxable product and the documents
received for investigation have been searched in the premises. During search,
the statements of empl oyeesof the Company wererecorded. They informed
that the actual control of the Company isat the hands of the applicants. The
statement of one Binay Kumar Singh, an employee of the Company was
heavily relied upon by the respondent. The framing of assessment isnot a
sine-qua-non for making the arrest asheld by the TelanganaHigh Court in
P.V.RamanaReddy Vs. Union of India{W.P. No. 4764/2019 (par a 56)}
which view was affirmed by the Apex Court in Special L eaveto Appeal
(Criminal) No. 4430/2019 (P.V. Ramana Reddy Vs. Union of India).

38. Wehave heard thelearned counselsappearing for the partiesat length
and bestowed our anxious consideration on their respective arguments
advanced. The record was also produced by the respondent in a sealed
cover. We have gonethrough the record in order to ascertain the existence
of “reasons to believe” for the proceedings being initiated against the
applicants. We do not perceive any material, except the statement of the
employee—Binay Kumar Singh. Thereisno documentary materia produced
on record to show that the present applicants were legally in charge and
respons blefor the day-to-day working of the Company. They had already
resigned legally from the Directorship of the Company. Merely onabald
statement of an employee of the Company, it cannot be held that the present
applicantswerein charge and responsiblefor the functions of the Company.

39. Onacareful consideration of nature and gravity of the allegationsmade
against the applicants and the specific evidence collected in respect of the
allegationsleveled, € aborate discussion of which would not be apt, asit may
adversaly affect theinterest of either party, the specific factsput forth by the
learned senior counsel for the applicants and the reply and other factsand
circumstances of the case, inthe considered opinion of this Court, the case
for granting bail ismade out. Therefore, without commenting onthe merits
of the case, the application for grant of bail to the applicants stands
allowed. Needlessto say that anything observed hereinbefore shall not be
takento bean expression of opinioninany ancillary or incidental proceeding
taken in pursuance to search on 26-6-2020 to 28-6-2020.
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40. Itisdirected that the applicants- Jagdish Aroraand Ajay Kumar
Aror a bereeased from custody on their furnishing apersonal bondinthe
sum of Rs.5,00,000/- (Rupeesfivelacsonly) each, with separate sureties
of thelikesumtothesatisfaction of thetria Court, for their appearancebefore
it, asand when required, further subject to thefollowing conditions:

(i) The applicants shall co-operate with the trial and shall not seek
unnecessary adjournmentson frivolous groundsto protract thetrial;

(i) The applicants shall not directly or indirectly allure or make any
inducement, threat or promise to the prosecution witnesses, so asto
dissuade them from disclosing truth before the Court.

(i) Theapplicantsshall not commit any offence or involvethemselvesin
any crimina activity.

(iv) Incaseof theirinvolvement inany other criminal activity or breach of
any other aforesaid conditions, the bail granted in thiscase may also
be cancelled.

(v) Theapplicantsshall submit their passports, if any, beforethetrial Court
and shall not leave Indiawithout prior permission of this Court.

41. Lettheoriginal records of the case be returned to the respondent in
asealed cover.

a

(2020) 65 TLD 326 In the High Court of M.P.
Hon'ble Ajay Kumar Mittal, CJ. & Vijay Kumar Shukla, J.

Ankit Babeley

Vs.

Sate of M.P. & others
Writ Petition No.: 4974/2020
July 15, 2020

Deposition : In favour of petitioner

Tran-1 - Dueto technical difficulties, the petitioner was unable
tofileTrans-1 within permissibletime- TheHigh Court directed the
respondents for taking decision on the representation filed by the
petitioner.

Writ petition disposed of
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Cases referred :

*  Adfert Technologies Pvt. Ltd. Vs. Union of India& Ors CWP No. 30949/
2018 (O&M) decided on 4-11-2019 (P&H)

*  Krish Automotors Private Limited Vs. Union of Indiaand others W.P. (C)
No. 3736/2018 decided on 16-9-2019 (Del)

*  Siddharth Enterprises through Partner Mahesh Liladhar Tibdewal V's. The
Nodal Officer R/Specia Civil Application No. 5758/2019 decided on 6-
9-2019 (Guj)

Mr. Abhishek Oswal, Advocatefor the petitioner.

Mr. PushpendraYadav, Additional Advocate General for the respondents

No.l and 2/State & Mr. Gagendra Singh Thakur, Advocate for the
respondent No.3 and 4.

;. ORDER ::
Hearing convened through Video Conferencing

The petitioner has approached this Court under Article 226/227 of the
Congtitution of Indiaclaimingfollowingreliefs.-

“1. Todirect therespondentsNo.2 to grant an opportunity to the petitioner
to file Trans 1 before due date i.e. 31-3-2020.

2. YoursLordship may be pleasetoissueawrit of mandamusdirecting
the Respondent No.2 to alow filing in Form GST Trans 1 to enable
to clamtransitional credit of eigible dutiesin respect of inputsheldin
stock on the appointed day in terms of Section 140(3) of CGST Act,
2017 by awritinthenature of certiorari/mandamusand/or suitablewrit,
order or directionin the nature of writ be issued against the inaction
of the Respondent No.2.

3. Your Lordshipsmay pleasetoissueawrit or declaration or any other
writ for declaration of due date contemplated under Rule 117 of the
CGST Rules, 2017 to claim transitional credit asbeing procedural in
nature and thus merely directory and not amandatory provision.

4. Any other relief considered expedient and just under the facts of the
case by the Hon'’ ble Court may kindly be allowed al ong with cost of
the petition to the petitioner.”

Learned counsd for the petitioner inter aliacontended that the petitioner
isregistered aswork contractor and hasbeen regularly filing hisreturnssince
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2013. For themonthsApril to June, 2017, the petitioner had filed hisreturn
for VAT in Form 10 and got rebate of Rs.7,63,070/- to be carried forward
in Trans 1. The Central Board of Indirect Taxes and Customs through
Government of India, Ministry of Financeissued an order N0.1/2020 GST
dated 7-2-2020 in supersession of earlier order no.1/2019 GST dated 31-
1-2019 under sub-rule (1A) of Rule 117 of the Central Goods and Service
Tax Rules, 2017 (for short “the Rules’) extending the deadlinetofile Trans
1 upto 31-3-2020. Earlier also the Board had extended the due date for
filing Trans-1 from timeto time. Learned counsel for the petitioner referred
to Section 140 of the Central Goods and Service Tax Act, 2017 (for short
“theAct” ) and Rule 117 of the Rulesto the effect that the registered person
should not bedebarred tofilehis Trans 1, who could not filethe samewithin
timedueto technical difficulties. Sub-section (3) of Section 140 of theAct
provides for substantive right which cannot be curtailed or defeated on
account of procedural |apses.

Reliance was placed by the petitioner upon ajudgment of the Division
Bench of Punjab and HaryanaHigh Courtinthecaseof Adfert Technologies
Pvt. Ltd. Vs. Union of India & Ors (CWP N0.30949/2018 (O& M)
decided on 4-11-2019 to contend that in the said case, the Division Bench
of Punjab and Haryana High Court allowed the petition directing the
respondentsto permit the petitionerstofileor revisethedready filed incorrect
TRAN-1, either electronically or manually, and liberty was granted to the
respondentsto verify genuinenessof claim of petitionersbut it wasalso held
that nobody could bedenied to carry forward legitimate claim of CENVAT/
ITC ontheground of non-filing of TRAN-1 by 27-12-2017. Tofortify his
contention, learned counsel for the petitioner also placed reliance upon a
judgment of the Division Bench of Gujarat High Court in the case of M/s.
Siddharth Enter prisesthrough Partner Mahesh Liladhar Tibdewal Vs.
TheNodal Officer (R/Special Civil Application No.5758/2019 & other
connected cases, decided on 6-9-2019) and of the Delhi High Court in
Krish Automotors Private Limited Vs. Union of India and others
(W.P.(C) N0.3736/2018 decided on 16-9-2019. It wasfurther stated that
against thejudgment of the High Court of Punjab and Haryanain Adfert
Technologies Pvt. Ltd’s case. (supra), a Specia Leave to Appeal (C)
N0.4408/2020 preferred before the Supreme Court by the Union of India
and otherswas dismissed on 28-2-2020 and thus, the aforesaid judgment
of the High Court of Punjab and Haryana was affirmed by the Supreme
Court.
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Attheoutst, learned counsd for the petitioner urged that arepresentation
(Annexure P/7) was submitted on 26-12-2019 before the respondent No.2
claiming that dueto technical difficulties, the petitioner wasunabletofile
Trans-1 within permissibletime and requested to alow the petitioner tofile
the same so asto enablehimto claim transitional credit of eligibledutiesin
respect of inputs held in stock on the appointed day in terms of Section
140(3) of theAct. It was urged that no heed was paid by the respondents.
Accordingly, aprayer was made that respondents be directed to consider
and decidethe said representation.

Learned counsel appearing for the respondents did not object to the
said prayer and stated that if the said representation is pending, the same
will be decided by the respondentsin accordance with law.

After perusing the writ petition and hearing learned counsel for the
parties, without expressing any opinion onthe meritsof the controversy, we
dispose of thewrit petition with adirection to the respondent No.2, 3 and
4, asthe case may be, to take a decision on the representation (Annexure
P/7) filed by the petitioner within fifteen days by passing aspeaking order
after affording an opportunity of hearing to the petitioner or hisrepresentative
through video conferencing, in accordancewith law.

Accordingly, thewrit petition stands disposed of .

J

(2020) 65 TLD 329 In the High Court of M.P.
Hon’ ble Prakash Shrivastava & Ms.VandanaKasrekar, JJ.

Subhash Joshi & another

Vs.

Director General of GST Intelligence (DGGI) & Ors.

W.P. No.: 9184/2020

July 03, 2020

Deposition : In favour of Revenue

Search and seizure - Power of inspection, search and seizure -
Section 67 of CGST/MP GST Act, 2017 - The High Court rejected
thesubmission of the petitioner that the sear ch should becarried out
in the presence of his Advocate.

Writ petition dismissed
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Cases referred :

*  Akhil Krishan Maggu & another Vs. Dy. Director, Directorate General
and GST Intelligence and others CWP No0.24195/2019 dated 15-11-2019
(P&H)

*  Poolpandi and others Vs. Superintendent, Central Excise & Ors. (1992)
3 SCC 259 (SC)

*  Sudhir Kumar Aggarwal Vs. Directorate General of GST Intelligence
2019 SCC OnLine Del 11101 (Del)

Shri Sunil Jain, learned Sr. Counsal with Shri KushagraJain, learned counsel
for petitioner.

Shri Prasanna Prasad, learned counsel for respondent. Shri Shailesh Kumar
Mehta, Sr. Intelligence Officer also present in person.

;. ORDER ::

The Order of the Court was made by PRAKASH SHRIVASTAVA,
J.:

Heard through Video Conferencing.

By thispetition, the petitioner has challenged the notice dated 20th June,
2020 whereby the premises of the petitioner has been sealed under the
provisionsof The Central Goodsand ServicesTax Act, 2017 (for short “GST
Act”).

2. Thecaseof thepetitioner isthat the petitioner isthe manufacturer of
sweet betel nut and which hasall the necessary licensesand permissionsfor
thispurpose and isregularly paying the GST. Further case of the petitioner
is that the Plot N0.15-A/B-1, Sector-B, Industrial Area, Sanwer Road,
Indorebelongsto Shri Kishore Wadhwani and petitioner hastaken thisplot
on lease from Shri Kishore Wadhwani and the petitioner is running the
manufacturing unit onthisplot. Thefurther caseof the petitioner isthat apart
from the above, it hasno connection with Shri Kishore Wadhwani. Earlier
in the year 2011 Excise Department had taken certain action against the
petitioner but nothing incriminating wasfound. On 20th June, 2020, by the
impugned notice the factory premises of the petitioner has been sealed.
Petitioner apprehendsthat sincethe action wasinitiated against Shri Kishore
Wadhwani for evasion of tax, therefore, the premises of the petitioner has
been sealed. A ccording to the petitioner, on 20th June, 2020 he was out of
station, and, therefore, the petitioner had sent the notice dated 26-6-2020



www.dineshgangrade.com

2020) Subhash Joshi Vs. D.G. of GST Intelligence (MP) 331

for demand of justice and, thereafter the present petition has been filed.

3. Learned counsdl for petitioner submitsthat though the action relating
to search and seizure u/S.67 of the GST Act hasbeentaken, but therequisite
procedure has not been followed. He has submitted that the petitioner
apprehendsthat the search and seizure may not be carried out inafair manner
and the confession of the petitioner may be recorded under pressure,
therefore, adirection beissued for carrying out the search in the present of
anAdvocate. He hasfurther submitted that as per the requirement of Sec.67,
two independent reputed witnesses of the locality are necessary, but the
respondents want to carry out the search by keeping their own pocket
witnesses.

4. Learned counse for respondents has submitted that the officialsof the
respondents had approached the factory premises of the petitioner on 20th
June, 2020 for the purpose of search and seizure by following the due
procedurein accordance with Sec.67 of theAct, but sincethe premiseswas
found locked, therefore, the option was either to break open thelock and
carry out the search or to sed the premisesand thereafter carry out the search
of the premisesin the presence of the petitioner. He submitsthat the officials
of the respondents had adopted the second option of sealing the premises
and now they want to carry out the search in the petitioner’s presence. He
further submitsthat thereisno provisoninlaw alowing the petitioner’sprayer
for presence of an Advocate during search and seizure. He hasa so submitted
that the two independent witnesses will be kept as required by law and
procedure prescribed inlaw will beduly followed in trueletter and spirit.

5.  Wehaveheardthelearned counsel for partiesand perused the record.
Sec.67 of the GST Act reads as under:-
“67. Power of inspection, search and seizure

(1) Wheretheproper officer, not below therank of Joint Commissioner,
has reasons to believe that -

(a) ataxable person has suppressed any transaction relating
to supply of goods or services or both or the stock of goods
in hand, or has claimed input tax credit in excess of his
entitlement under thisAct or hasindulged in contravention of any
of the provisions of thisAct or the rules made thereunder to
evade tax under thisAct; or

(b) any person engaged inthe businessof transporting goods
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or an owner or operator of awarehouse or a godown or any
other placeiskeeping goodswhich have escaped payment of
tax or has kept his accounts or goods in such amanner asis
likely to cause evasion of tax payable under thisAct, he may
authoriseinwriting any other officer of central tax toinspect any
placesof business of thetaxable person or the personsengaged
in the business of transporting goods or the owner or the
operator of warehouse or godown or any other place.

(2) Wheretheproper officer, not below therank of Joint Commissioner,
either pursuant to an inspection carried out under sub-section (1) or
otherwise, hasreasonsto believethat any goodsliableto confiscation
or any documents or books or things, which in hisopinion shall be
useful for or relevant to any proceedings under thisAct, are secreted
inany place, he may authoriseinwriting any other officer of central
tax to search and seize or may himself search and seize such goods,
documents or books or things:

Provided that where it is not practicable to seize any such goods,
the proper officer, or any officer authorised by him, may serveonthe
owner or the custodian of the goods an order that he shall not remove,
part with, or otherwise deal with the goods except with the previous
permission of such officer: Provided further that the documents or
books or things so seized shall be retained by such officer only for
solong asmay be necessary for their examination and for any inquiry
or proceedings under thisAct.

(3) The documents, books or thingsreferred to in sub-section (2)
or any other documents, books or things produced by ataxable person
or any other person, which have not been relied upon for the issue
of noticeunder thisAct or therulesmadethereunder, shal bereturned
to such person within aperiod not exceeding thirty daysof theissue
of the said notice.

(4) Theofficer authorised under sub-section (2) shall havethe power
to seal or break open the door of any premisesor to break open any
almirah, electronic devices, box, receptacle in which any goods,
accounts, registers or documents of the person are suspected to be
conced ed, where accessto such premises, almirah, e ectronic devices,
box or receptacle is denied.

(5) The person fromwhose custody any documentsare seized under
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sub-section (2) shal be entitled to make copiesthereof or take extracts
therefrom in the presence of an authorised officer at such placeand
timeas such officer may indicatein thisbehal f except where making
such copiesor taking such extracts may, in the opinion of the proper
officer, prgudicially affect theinvestigation.

(6) The goods so seized under sub-section (2) shall bereleased, on
aprovisional basis, upon execution of a bond and furnishing of a
security, in such manner and of such quantum, respectively, asmay be
prescribed or on payment of applicable tax, interest and penalty
payable, as the case may be.

(7) Where any goods are seized under sub-section (2) and no notice
inrespect thereof isgiven within six monthsof the seizure of the goods,
the goods shall bereturned to the person from whose possession they
were seized:

Provided that the period of six monthsmay, on sufficient causebeing
shown, be extended by the proper officer for afurther period not
exceeding six months.

(8) The Government may, having regard to the perishable or
hazardous nature of any goods, depreciation in thevalue of the goods
with the passage of time, constraints of storage spacefor the goods
or any other relevant considerations, by notification, specify thegoods
or classof goodswhich shall, as soon asmay beafter its seizure under
sub-section (2), be disposed of by the proper officer in such manner
as may be prescribed.

(9) Where any goods, being goods specified under sub-section (8),
have been seized by aproper officer, or any officer authorised by him
under subsection (2), he shall prepare aninventory of such goodsin
such manner as may be prescribed.

(10) The provisions of the Code of Criminal Procedure, 1973 (2
of 1974), relating to search and seizure, shall, so far asmay be, apply
to search and seizure under this section subject to the modification that
sub-section (5) of section 165 of the said Code shall have effect as
if for the word “Magistrate”, wherever it occurs, the word
“Commissioner” weresubstituted.

(11) Wherethe proper officer hasreasonsto believethat any person
hasevaded or is attempting to evade the payment of any tax, he may,
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for reasonsto berecorded in writing, seize the accounts, registersor
documents of such person produced before him and shall grant a
receipt for the same, and shall retain the samefor so long asmay be
necessary in connection with any proceedings under thisAct or the
rules made thereunder for prosecution.

(12) The Commissioner or an officer authorised by him may cause
purchase of any goods or servicesor both by any person authorised
by him from the business premises of any taxable person, to check
theissueof tax invoicesor billsof supply by such taxable person, and
on return of goods so purchased by such officer, such taxable person
or any person in charge of the business premises shall refund the
amount so paid towardsthe goods after cancelling any tax invoiceor
bill of supply issued earlier.”

6. Intermsof sub-section 10 of Sec.67, the provisions of search and
seizure as contained in Cr.P.C are applicable. Sub-section (4) of Sec.100
Cr.P.C provides as under:-

“(4)- Beforemaking asearch under this Chapter, the officer or other
person about to makeit shall call upon two or moreindependent and
respectableinhabitantsof thelocdity inwhich the placeto be searched
isstuateor of any other locality if no suchinhabitant of thesaid locality
isavailableor iswilling to be awitnessto the search, to attend and
witnessthe search and may issue an order in writing to them or any
of them so to do.”

7. Intermsof the above sub-section presence of two or moreindependent
and respectable inhabitants of the locality is necessary as witness to the
search.

8. Thesearchisyet totake placein the present case and the counsel for
respondents has duly assured this court that the aforesaid provision will be
complied withtherefore no directioninthisregard at thisstageisrequired.

9. Another submission of counsel for petitioner isthat the search should
be carried out in the presence of the Advocate, but counsel for petitioner
hasfailed to point out any statutory provision or any such legal right infavour
of the petitioner.

10. Somewhat similar issue had come up beforethe Supreme Court inthe
matter of Poolpandi and othersVs. Superintendent, Central Excise &
Ors. (1992) 3 SCC 259 wherein during theinvestigation and interrogation
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under the provisonsof Foreign Exchange RegulationsAct 1973 and Customs
Act, aprayer was made for assistance of the lawyer. Hon. Supreme Court
denying such aprayer had held that:-

“11- We do not find any force in the arguments of Mr. Salve and
Mr. Lalit that if a person is called away from his own house and
guestioned in the atmosphere of the customs office without the
assistance of hislawyer or hisfriends hisconstitutional right under
Article 21 isviolated. Theargument proceedsthus: if the person who
is used to certain comforts and convenience is asked to come by
himself to the Department for answering question it amountsto mental
torture. We areunableto agree. It istruethat large mgjority of persons
connected with illegal trade and evasion of taxesand dutiesareina
position to afford luxurieson lavish scale of which an honest ordinary
citizen of this country cannot dream of and they are surrounded by
personssimilarly involved either directly or indirectly in such pursuits.
But that cannot be aground for holding that he has a constitutional
right to claim similar luxuriesand company of hischoice. Mr. Salve
was fair enough not to pursue his argument with reference to the
comfort part, but continued to maintain that the appel lant isentitled
to the company of hischoice during the questioning. The purpose of
the enquiry under the CustomsA ct and the other similar statuteswill
be completely frustrated if the whims of the personsin possession of
useful information for the departments are allowed to prevail. For
achieving the object of such an enquiry if the appropriate authorities
be of the view that such persons should be dissociated from the
atmosphere and the company of personswho provide encouragement
to them in adopting anoncooperative attitude to the machineries of
law, there cannot be any | egitimate objectionin depriving them of such
company. Therelevant provisonsof the Condtitutionin thisregard have
to be construed in the spirit they were made and the benefitsthereunder
should not be*“expanded” to favour exploitersengaged intax evasion
at thecost of public exchequer. Applyingthe‘just, fair and reasonable
test” we hold that thereisno merit in the stand of appellant beforeus.”

11. Thesameissue came up beforethe Delhi High Court in referenceto
the GST Act in the matter of Sudhir Kumar Aggarwal Vs. Director ate
General of GST Intelligence2019 SCC OnLineDel 11101 and the Delhi
High Court placing reliance upon the earlier judgments of the Supreme Court
on this point hasheld that:-
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“21- Perusal of the above caselaw revea sthat presence of alawyer
cannot be allowed at the time of examination of aperson under the
CustomsOffice. The petitioner inthe present case has been summoned
by the Officersunder GST Act who are not Police Officersand who
have been conferred with the power to summon any person whose
attendancethey consider necessary to give evidence or to producea
document. The presence of thelawyer, therefore, isnot required during
the examination of the petitioner as per thelaw laid down by Hon' ble
Supreme Court in Pool Pandi’s case (supra). So far asapprehension
of petitioner that he may be physically assaulted or manhandled is
concerned, thisCourt isof theopinionthat itisawell settled law now
that noinquiry/investigating officer hasaright to useany method which
isnot approved by law to extract information from awitness/suspect
during examination and in caseit is so done, no one can be alowed
to break the law with impunity and hasto face the consequences of
hisaction. The order dated 20-9-2019 which isagainst the judgment
passed by Hon;’ ble supreme Court in * Pool Pandi V. Superintendent,
Central Excise(1992) 3 SCC 259: 1992 AIR 1795 (SC), therefore,
standsmodified and it isclarified that presence of alawyer cannot be
allowed to the petitioner at thetime of questioning or examination by
the officersof therespondent.”

12. Having regard to the above position in law and the fact that no such
legal right has been pointed out, the submission of the counsal for petitioner
to carry out the search and seizure operation in the presence of the petitioner
cannot be accepted.

13. Counsdl for petitioner hasplaced reliance upon the judgment of Punjab
& HaryanaHigh Court dated 15-11-2019 in CWP N0.24195/2019 in the
case of Akhil Krishan Maggu & another Vs. Dy. Director, Director ate
General and GST Intelligenceand others, but the part of the judgment
relied upon by counsel for petitioner relatesto need for arrest whereasin
the present case, thereisnoissue of arrest isinvolved nor any action of the
respondentsrelating to the arrest of the petitioner has been questioned.

14. Havingregard to theaforesaid analysis, we are of the opinion that no
casefor interferencein the present writ petition at this stage is made out.
Thepetition isaccordingly dismissed.

J
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(2020) 65 TLD 337 In the High Court of Karnataka
Hon'ble S.R. KrishnaKumar, J.

Thoppil Agencies

Vs.

TheAsst. Commissioner of Commercial Taxes (Enforcement-2)
Writ Petition No. : 116528/2019 (T-RES)

August 12, 2020

Deposition : In favour of Petitioner

Natural justice - In absence of sufficient and reasonable
opportunity of hearingtothepetitioner theorder passed wasclearly
in contravention of theprinciplesof natural justice, ther eforeset aside
by the High Court.

Writ petition allowed

Sri Arvind Kamath, Sr. Advocate & Sri S.M. Kalwad for the petitioner.
Sri Shivaprabhu Hiremath, AGA for the respondents.

:: ORDER ::
Thispetition isfiled seeking quashing of theimpugned penalty order at
Annexure-E bearing No. No. ACCT/ENF-2/HBL/ORD 04/2019-20 dated
25-11-2019 in Form GST OV 09 by the respondent No. 1 under section

129 (3) of the Central Goods and ServicesAct, 2017 (for short ‘theAct’)
andfor other relief’s.

2. | haveheard Sri Arvind Kamath, learned Senior Counsel appearing on
behalf of the petitioner and learned AGA for the respondents and perused
thematerial on record.

3. Inadditionto making submissionswith regard to the various contentions
urged by the petitioner in the petition with referenceto the documents and
theimpugned order, learned Senior counsel also submitted that theimpugned
order isviolativeof principlesof natural justice. He pointsout that aperusal
of the show cause notice at Annexure-B4 dated 13-11-2019 will indicate
that only certain documents have been referred to by the respondent No.
1 and that the same hasbeen duly replied to by the petitioner vide Annexures-
C and C1. However, without giving any personal hearing to the petitioner
and without affording sufficient and reasonabl e opportunity to the petitioner,
the respondent No.1 has proceeded to pass the impugned order at
Annexure-E placing reliance upon several documents which were never
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brought to the notice of the petitioner prior to passing of theimpugned order.
Itistherefore, contended that apart from other legal and factual infirmities
contained intheimpugned order, the sameisintotal contravention of the
principlesof natural justice and that the sameisliableto be quashed on this
ground alone.

4. Percontra, learned AGA appearing for the respondentswoul d support
the impugned order and contend that there is no merit in the petition,
particularly in the light of the remedy by way of appeal available to the
petitioner and as such, thewrit petition isliable to be dismissed.

5. Having heard both sides and perused the material on record, | am of
the considered opinion that without going into thelegal and factual aspects
of the matter, it can be seen from theimpugned order at Annexure-E that
several documents and circumstances which were neither referred to nor
enumerated in the show cause notice at Annexure-B4 have been relied upon
by the respondent No. 1inthei mpugned order. It isnot in dispute that no
opportunity of personal hearing was given to the petitioner before passing
the impugned order. The material on record also indicates that several
documentsrelied upon by the respondent No. 1 in theimpugned order at
Annexure-E were neither brought to the notice of the petitioner nor washe
permitted to cross-examine the witnesses with reference to the said
documents. Further, no opportunity to produce additional documentswas
giventothe petitioner.

6. Theaforesaidfactsand circumstanceswill indicatethat in the absence
of sufficient and reasonable opportunity being granted in favour of the
petitioner, the impugned order isclearly in contravention of principles of
natural justice and that the same deservesto be set aside on this ground
alone and the matter deservesto be remitted back to the respondent No.
1 to consider and dispose off the same afresh in accordance with law after
providing sufficient and reasonabl e opportunity to the petitioner to put forth
his contentions and documents and to hear the petitioner before passing
suitableorders.

7. Intheresult, | passthefollowing;
ORDER

() The impugned order at Annexure-E dated 25-8-2019 is hereby
quashed;

(i) The matter is remitted back to the respondent No. 1 - Assistant
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Commissioner for fresh disposal in accordance with law after hearing
the petitioner on al aspectsof the matter including the documentsrelied
upon by the respondents and by affording sufficient and reasonable
opportunity to the petitioner to contest the proceedings;

(i) Therespondent No. 1isdirected tofurnish copiesof al thedocuments
relied upon by himintheimpugned order and al other documents he
wishesto rely upon to the petitioner;

(iv) Therespondent No. 1isalso directed to dispose off the matter afresh
bearinginmindthecircular dated 31-12-2018 issued by the Government
of Indiaunder section 168 of the Act;

(V) The petitioner is also at liberty to cross-examine any witness with
reference to any of the documentsrelied upon by the respondents;

(vi) Thepetitioner isalso at liberty to producethe additional documentsin
support of hiscontentions,

(vii) Having regard to the Covid-19 pandemic exigency, the respondent No.
lisdirected to permit the petitioner to contest the proceedingsonline
by Video Conferencing. However, all arrangementsinthisregard are
directed to be made by the petitioner at his own cost;

(viii) Having regard to thefact that the goodsinvolved are perishableitems,
the respondent No. 1 is directed to dispose off and conclude the
proceedingswithin aperiod of one month from today;

(ix) All rival contentions are kept open.

Inview of thedisposal of the petition, pending applications, if any, do
not survivefor consideration.

a

(2020) 65 TLD 339 In the High Court of Kerala
Hon’'bleA.K. Jayasankaran Nambiar, J.

M.S. Seel and Pipes

Vs.

Asst. Sate Tax Officer & Other

W.P(C). No.: 16356 of 2020

August 12, 2020

Deposition : In favour of Petitioner

E-Way Bill - Non mention of the tax amount separately in the
e-way bill - Thetranspiration was covered by avalid tax invoice and
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e-way bill, therefore detention u/s 129 was not justified.
Writ petition allowed

Sri. Harisankar V. Menon, Adv. & Smt. Meera V. Menon, Adv. for the
petitioner.
Smt. Dr. Thushara James, Government Pleader for the respondent/s.

:: JUDGMENT ::

The petitioner has approached this Court challenging Ext.P4 series of
notices of detention, whereby a consignment of goods transported at the
instance of the petitioner was detained by the respondent on the allegation
that there was a discrepancy in the e-way hill that accompanied the
transportation of the goods. On aperusal of Ext.P4 seriesof notice, | find
that the reason for detention wasthat, while the consignment was supported
by an invoice which contained the detail s of the goodstransported asalso
thetax paidin respect of the goods, therewas no mention of thetax amounts
separately inthe e-way bill that accompanied the goods. The respondents
therefore detained the goods on the ground that therewas no valid e-way
bill, supporting the transportation in question.

2. Thelearned counsel for the petitioner would point out that thereisno
requirement under theAct and Rulesfor mentioning thetax amount separately
inthe e-way bill in FORM GST EWB-01 that the petitioner was obliged
to useto cover thetransportation in question. It isfurther pointed that there
isno dispute that the transportation was covered both by atax invoice, as
alsoane-way bill in FORM GST EWB-01, and when both the documents
are perused together, itisamply clear that the transportation was covered
by documentsthat clearly indicated the fact of payment of tax on the goods
that were being transported. It is contended therefore that there was no
justification for the detention under Section 129 of the Act.

3. Percontra, itisthesubmission of thelearned Government Pleader that
as per Section 33 of the GST Act, thereisan obligation on every person,
who makesasupply for consideration and whoisliableto pay tax for such
supply, to prominently indicatein al documentsrel ating to assessment, tax
invoice and other like documents, the amount of tax which shall form part
of the price at which such supply ismade. Shereadsthe said provisionin
juxtapositionwith Section 129 of theA ct which dealswith the power to detain
goodsintransit. Referring to the provisions of Section 129, it iscontended
that the goodsin question were being transported under cover of documents



www.dineshgangrade.com

2020) M.S. Seel and Pipes Vs. Asst. STO (Ker) 341

that had been raised in contravention of the provisionsof Section 33. Itis
argued that, thee-way bill being adocument akinto atax invoice, inrelation
to an assessment to tax, and not having carried the detail sregarding the tax
amount, thetransportation itself had to be viewed asin contravention of the
Act and Rules for the purposes of Section 129.

4. Onaconsideration of therival submissions, | am of the view that the
submissions of thelearned Government Pleader cannot be accepted. The
power of detention under Section 129isto be exercised only in caseswhere
atransportation of goodsis seen to bein contravention of the provisions of
theAct and Rulesand not s mply because adocument relevant for assessment
does not contain details of tax payment. As per the statutory provisions
applicableto theinstant case, aperson transporting goodsisobliged to carry
only the documents enumerated in Rule 138(A) of GST Rules, during the
course of transportation. The said documentsare (i) theinvoice or bill of
supply or delivery challan, asthe case may be and (ii) the copy of e-way
bill inphysical form or e-way bill Number in electronic form etc. A reading
of thesaid Ruleclearly indicatesthat the e-way bill hasto bein FORM GST
EWB-01, and in that format, there is no field wherein the transporter is
required to indicate the tax amount payable in respect of the goods
transported. If the statutorily prescribed form does not contain afield for
entering the details of the tax payable in the e-way bill, then the non-
mentioning of the tax amount cannot be seen asan act in contravention of
therules. Intheinstant case, it isnot in dispute that the transpiration was
covered by avalid tax invoice, which clearly showed the tax collected in
respect of the goods and an e-way bill in the prescribed format in FORM
GST EWB-01. Since there was no contravention by the petitioner of any
provision of theAct or Rulefor the purposes of Section 129, the detention
in the instant case cannot be said to be justified.

In the result, | allow the writ petition by quashing Ext.P4 series of
detention notices and directing the respondentsto rel easethe goodsforthwith
to the petitioner on the petitioner furnishing acopy of thisjudgment before
the respondents. Thelearned Government Pleader shall communicateagist
of the directions in this judgment to the respondents for enabling an
expeditious clearance of the goods and the vehicle.

a
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(2020) 65 TLD 342 Beforethe National Anti-Profiteering Authority
Shri B.N. Sharma, Chairman,
Shri J.C. Chauhan & Shri Amand Shah, Technical Member

Pawan Kumar & Others
Vs.

S3 Buildwell LLP, Delhi
Case No. : 57/2020
August 27, 2020

Deposition : In favour of Petitioner

NAA - Anti-profiteering measure - Penalty - Since no penalty
provisionswerein existence between theperiod w.e.f. 1-7-2017 to 31-
12-2018 when the Respondent had violated the provisions of Section
171 (1), the penalty prescribed under Section 171 (3A) cannot be
imposed on the Respondent retrospectively.

Nonefor theApplicants.
None for the Respondent.

:: ORDER ::
1. Thebrief factsof the present case arethat the Applicant No. 72 (here-
in-after referred to asthe DGAP) vide his Report dated 4-6-2019, furnished
to thisAuthority under Rule 129 (6) of the Central Goods & Services Tax
(CGST) Rules, 2017, had submitted that he had conducted an investigation
on the complaints of the Applicant Nos. 1 to 71 and found that the
Respondent had not passed on the benefit of input tax credit (ITC) inrespect
of theflats purchased by theminthe project “ Floridaa” situated at Bhatola,
Sec-82, Faridabad, Haryanaof the Respondent on introduction of the GST
w.ef. 1-7-2017, asper the provisions of Section 171 (1) of the CGST Act,
2017. Vide his above Report the DGAP had also submitted that the
Respondent had denied the benefit of I TC to the aboveA pplicantsand other
buyers amounting to Rs. 2,69,77,661/ pertaining to the period from 1-7-
2017 to 31-12-2018 and had thusindulged in profiteering and viol ation of
the provisions of Section 171 (1) of the above Act.

2. ThisAuthority after careful consideration of the Report dated 4-6-2019
had issued notice dated 12-6-2019 to the Respondent to show cause why
the Report furnished by the DGA P should not be accepted and hisliability
for violation of the provisionsof Section 171 (1) should not befixed. After
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hearing the concerned partiesat length thisAuthority videits Order No. 67/
2019 dated 09.12.2019 had determined the profiteered amount as Rs.
2,69,77,661/- as per the provisions of Section 171 (2) of the above Act
read with Rule 133 (1) of the CGST Rules, 2017 pertaining to the period
from 1-7-2017 to 31-12-2018 and a so held the Respondent in violation
of the provisions of Section 171 (1).

3. Itwasalso held that the Respondent had denied the benefit of ITC by
not reducing pricesof theflats commensurately and had al so compelled the
buyersto pay more price and GST on the additional amount realised from
them between the period from 1-7-2017 to 31-12-2018 and therefore, he
had apparently committed an offence under Section 171 (3A) of the CGST
Act, 2017 and hence, he was liable for imposition of penalty under the
provisions of the above Section

4. The Respondent was issued notice dated 17-1-2020 asking him to
explainwhy the penalty mentioned in Section 171 (3A) read with Rule 133
(3) (d) should not be imposed on him.

5. TheRespondent vide his submissions dated 19-6-2020 hasinteralia,
averred that the penal provisionsunder Section 171 (3A) of theAct read
with Rule 133 (3) (d) of the CGST Rules, 2017 should not beinvoked and
penalty should not be imposed on him as the Central Government vide
Notification No. 01/2020- Central Tax dated 1-1-2020 has appointed the
1st day of January, 2020 asthe date on which the provisions of Section 92
to 112 of the Finance (No. 2) Act, 2019 shall comeinto force. He hasfurther
submitted that provisionsof Section 171 (3A) inserted vide Section 112 of
the FinanceAct, 2019 are effective prospectively from 1-1-2020 and they
cannot have retrospective operation. He hasinter-aliaal so made anumber
of other submissionsfor non-imposition of penaty. Themain submissionhe
has made isthat penalty should not be imposed on him as the provisions
of Section 171 (3A) have comeinto force from 1-1-2020 and they cannot
have retrospective operation. He has a so submitted that penalty should only
be imposed when there is mens rea and deliberate attempt to violate the
provisionsof law.

6. Wehavecarefully considered the submissions of the Respondent and
all thematerial placed beforeusand it hasbeen reved ed that the Respondent
has not passed on the benefit of ITC to his buyersw.e.f 1-7-2017 to 31-
12-2018 and hence, the Respondent has viol ated the provisions of Section
171 (1) of the CGST Act, 2017.
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7. Itisalsoreveaed from the perusal of the CGST Act and the Rules
framed under it that the Central Government vide Notification No. 01/2020-
Central Tax dated 1-1-2020 hasimplemented the provisions of the Finance
(No. 2) Act, 2019 from 1-1-2020 vide which sub-section 171 (3A) was
added in Section 171 of the CGST Act, 2017 and penalty was proposed
to beimposed in the case of violation of Section 171 (1) of the CGST Act,
2017.

8. Sinceno penalty provisionswerein existence between theperiod w.ef.
1-7-2017 to 31-12-2018 when the Respondent had violated the provisions
of Section 171 (1), the penalty prescribed under Section 171 (3A) cannot
beimposed on the Respondent retrospectively. Accordingly, the notice dated
17-1-2020 issued to the Respondent for imposition of penalty under Section
171 (3A) ishereby withdrawn and the present penalty proceedingslaunched
against him are accordingly dropped.

9. Copy of thisorder be supplied to both the parties. File be consigned
after completion.

a

(2020) 65 TLD 344 In the High Court of M.P.
Hon'ble S.A. Dharmadhikari & Vishal Mishra, JJ.

Gurukripal ubricants

Vs.

Union of Indiaand Others

W.P. No. 12184-2020

August 27, 2020

Deposition : In favour of Petitioner

TRAN-1 - The petitioner filed writ petition seeking Court’s
directiontoallow it toavail theshort transitioning of ITC or torevise
Form GST TRAN-1- The High Court directed the petitioner to file
a fresh representation annexing all the judgments before the
Jurisdictional Commissioner.

Writ petition disposed of

Cases referred :

*  Adfert Technologies Pvt. Ltd. Vs. Union of India, reported in, 2019 TIOL -
2519HC-P& H-GST
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*  Brand Equities Treaties Ltd and Others Vs. Union of India reported as
2020 TIOL-900-HC-Del. GST

Shri Prashant Sharma, counsel for the petitioner.

Shri Vivek Khedkar, Assistant Solicitor General, for the respondent No.1
onadvancenotice& Shri M.PS.Raghuvanshi, Addl.A.G for the respondents/
State on advance notice.

:: ORDER ::
Heard on the question of admission.

By filing this petition, the petitioner has invoked Article 226 of the
Constitution of Indiaseeking awrit of mandamus directing respondentsto
allow it to avail the short transitioning of input tax credit (“1TC) by either
updating el ectronic credit ledger at their back end, in accord with the details
of credit submitted by the petitioner or allowing themto reviseform GST
TRAN-1, inconformity with thereturnsfiled under theexisting lawsthat stand
repealed by the Central Goods and Service Tax Act 2017 (“CGST”).

Brief facts of the case arethat the petitioner firmissole proprietorship
firm engaged inthe business of lubricants. The GST was brought into force
with effect from 1st July, 2017. GST replaced variousindirect taxesin India.
The petitioner firm also got itself registered under the GST Portal and GST
No0.23AEIPJ9886M JZP. The authoritieswith aview to shift fromtheold
regimeto the new regime and for doing smooth transaction, framed certain
provisionsunder the GST Act. The provisionsprescribefor utilization of input
tax credit accumul ated under the earlier tax law in the new taxation regime.

It isfurther submitted that the entire tax regime had itself watershed
moment with the advent of GST. GST lawsframed by the Parliament and
State L egislature recognized the fact that the taxpayer had I TC under the
existing laws and provide for elaborate transitional arrangement to save
pending aswell asthefuture claimsrelating to existing law made beforeit
or after appointed day. In order to achievethisobjective, GST lawspermit
registered personsto migrate theamount of CENVAT credit that was carried
forward inthereturnsunder the existing lawsin the electronic credit ledger
under GST laws. The petitioner wasfacing technical difficulty in uploading
the form, then TRAN-I, therefore, the petitioner relentlessly raised the
grievance before the respondent authorities but of no avail. Various
representations were submitted to the authorities which are marked as
Annexure P/3. The grievanceraised by the petitioner fell on deaf earsand
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no action was taken by the respondent authorities.

Learned counsel for the petitioner has contended that theissueinvolved
issguarely covered by thejudgment of Punjab and HaryanaHigh Court in
the case of Adfert TechnologiesPvt. Ltd. Vs. Union of India, reported
in, 2019 TIOL-2519HC-P& H-GST. The SL Pwasfiled against aforesaid
decisionsbut the samewas &l so dismissed. L earned counsel hasfurther relied
upon the judgment rendered by Delhi High Court in the case of Brand
EquitiesTreatiesLtd and OthersVs. Union of Indiareported as2020
TIOL-900-HC-Dd. GST wherein, following the decisionsof P&H High
Court and various other High Courts, the respective petitioners were
permitted to file TRAN-I before or after appointed day. The case of
petitioner is covered with the aforesaid decisions.

Taking into considering the fact that the issue has been decided by
variousHigh Courtsaswell asby theApex Court, thiscourt deemsit proper
todirect the petitioner tofileafresh representation annexing al thejudgments
cited beforethiscourt within aperiod of seven days before the Jurisdictional
Commissioner from the date of receipt of certified copy of theorder. In case,
the petitioner filesrepresentation within the aforesaid period, the Jurisdictional
Commissioner isdirected to decidethesameinthelight of variousjudgments
passed by the High Courts and the Apex Court and pass a reasoned and
speaking order within aperiod of four weeksthereafter. Decision taken be
communicated to the petitioner forthwith.

With the aforesaid, this petition stands disposed of .
J

(2020) 65 TLD 346 Inthe M.P. Commercial Tax Appellate Board
K.S.Thakur, Judicial Member and A.K. Shukla, Accountant Member
Prachi Construction

Vs.

Commissioner, Commercial Tax, M.P., Indore

Appeal Case No. : A-272/CTAB/I.N.D./16 (Vat)

Period : 1-4-2010 to 31-3-2011

February 12, 2020

TDS Certificate - The M.P. Commercial Tax Appellate Board
accepted the second copy of the TDS certificates and remanded the
case for verification of facts to the Assessing Officer to verify the
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correctness of the certificate and for accepting the TDS certificates
on verification if it isfound proper.

Appeal allowed
Cases referred :

*  Kriti Industries (India) Ltd., TNIC Division, IndoreVs. CCT, M.P, Indore
(2009) 42 TLD 707 (Board)

Shri Ramesh Shah, CA. for the Appellant
Shri M.P. Chaurasia, Special Govt. Advocate for the Respondent

.. ORDER ::
R - H.0H. I, ATh a5
1. orfarf grr o fedfer erfier, 7.9, 92 aififem, 2002 (@ 3w ae
SR FeT ST & ST U ATfviSaeh &, Al o U g T
ST TR §WHT-3 $R g S SHieT JeRloT hATeh 332 /STeT/de
(TW141314002933) H TIRA A< &1 24-11-2014 & SATAT S THA
F S |

2. UM & &89 F q2F I8 ¢ b srdianeft 1 sqae gend dfeer & & v
g | 37afr 2010-11 & forw 7.y, e rfifem & qga & a1 Fufwor o mr )
X fufor & owr srdiareft T A1 &.E.ug. g o e 9= e | forra ad
& AT X RAT & HABRAS T F HER0T ST AT Tqq a1 [T o7 | FT
freriter SIRERRT ¥ €. 89,956/ - T U FAT U SR foRAT | 38 STTSRT Y
AT IURH, AT L, TS o UL (e Ta STt STkt §mT-
3 AN & GHeT i TS |

3. ot & gay el T . 72,673 /- & .N.0E. THIOT O ¢ 9T U%r
I, ST WeR T, BT g & 75 | A9 TRTE. 1,95,398 /- TATE. 13,982/
- & 21.1.UH. JHIT U &1 9 ST STAT FTAd H SHT T2 HUET 9T | 3hie
% I.E.uE. Ui SR T& & T | ¥ 2009-10 & T [T A Fr
gfar oft T & 72 | sEfew wraE R M SAva R Ree off =fer w1 e
T | I8 3T AR &9 § TR i TS 3T 3TeTT fodieh 24-11-2014 &l
TR feRaT T |

4. I AR & foeg Fe fdr ardfier 37 ey we O &t i ® fF .Eh .
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ST @I 2 | gafeTT 30 el &L, X § serdl sl ST | srfiereft I aq o
2009-10 & T frerior 7 gfer ot ot i 7, e A & Fwrae
T |
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T ST JHTOT O3 U7 R T STETIRAT AR © | Hifoh UHT hig T T § |
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(2020) 65 TLD 349  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

Jabalpur Hotels Pvt. Ltd.

Case No. : 27/2019

Order No. : 10/2020

June 08, 2020

AAR-MP - Input tax credit - I nput tax credit of tax paid on Lifts
procured and installed in hotel building shall not be available asthe
same is blocked in terms of section 17(5)(d) of the CGST Act, 2017
become an integral part of the building.

CA. Neerg Agrawal, Accounts Officer on bahalf of the applicant
:: PROCEEDINGS ::

(Under Section 98(4) of Central Goods and Service Tax Act, 2017
and the Madhya Pradesh Goods & Service Tax Act, 2017)

1. M/sJABALPURHOTELSPRIVATELIMITED (hereinafter referred
to as the Applicant) was established with an object to construct Hotel in
Jabal pur at Mauza Ghana K hasaraNo 195/14, 195/2, 194 Nagpur Road.
Jabalpur. The Applicant is having a GST registration with GSTIN
23AADCM7397N1ZU.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would al so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling areferenceto suchasimilar provision under
the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. BRIEFFACTSOF THE CASE -

3.1 Thecompany Jaba pur Hotels Private Limited wasincorporated on 13th
March 2018. With 5000000 Share Holders Hol ding 4970000 shares of Rs.
10/- each.

3.2 The company was established with an object to construct Hotel in
Jabal pur at Mauza GhanaKhasaraNo 195/14, 195/2, 194 Nagpur Road,
Jabal pur.

3.3 Company started construction of Hotel and completed amajor part of
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itswork.

3.4 TheHotel isin construction stage and the promoters of the hotel have
some doubt on theissues of Input Tax Credit under GST hence preferred
tofileAdvance Ruling beforetheAuthority.

3.5 Thisapplication sort advanceruling for input credit on Lift usedin hotel .
4. QUESTION RAISED BEFORE THE AUTHORITY -

Input credit on Purchase of Lift would be availableto Hotel asit hasbeen
used in the course or for the furtherance of business.

5. DEPARTMENT VIEW POINT - Theconcerned officein hisview
stated that under section 17(5)(d) no input tax credit iseligible on thelift
on theinstant case.

6. RECORD OF PERSONAL HEARING -

6.1 CA Neergj Agrawal, Accounts Officer appeared for personal hearing
on and they reiterated the submission already madein the application and
attached additional submissionwhich goesasfollows-

6.2 Jabapur Hotel Private Limitedisconstructing aHotel at MauzaGhana
Khasara No. 195/14, 195/2, 194 Nagpur Road, Jabalpur.

6.3 Thehotel will bemulti storied hotel and will have approx. 100 rooms.

6.4 The hotel will be equipped with other facilities such as gym, spa,
swimming pool, restaurant, Banquet Hall, Marriage Lawn and Garden etc.

6.5 Astherewill be someroomsof the hotel which have declared tariff of
morethan Rs. 7500 and hencethe restaurant of the hotel will be chargeable
to GST @ 18% against 5% and would be eligiblefor GST credit of items
used in the course or for the furtherance of restaurant services.

6.6 Asthehotd ismulti storied, henceto providefacility to guest wewould
berequiring liftinthe hotel premises.

6.7 Section 16 Chapter V of CGST Act 2017 lay down the conditions
specified for claiming Input Tax Credit. Lift that will be purchased will full
fillsall the conditions of section 16.

6.8 Section 17 Lay downscertain conditionsfor Apportionmentsof credit
and block credits.

6.9 Section 17(5) blocks credit of works contract and goods or services
received by ataxable person for construction of an immovable property
(other than plant and machinery).
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6.10 AsLift isamachinery and hencein our opinion does not fall in the
restriction of section 17(5) of COST Act 2017.

6.11 The company Jabal pur Hotels Private Limited is constructing Hotel
Containing approx. 100 numbers of Rooms.

6.12 Liftisan essential partinahotel and without whichit very difficult to
provide best servicesto our guest.

6.13 Section 17(5) blocks credit of works contract and goods or services
received by ataxable person for construction of an immovable property
(other than plant and machinery).

6.14 AsLift/escaator isamachineandit fallsunder HSN 8428 and hence
excluded form block credit as specified in section 17(5).

6.15 Asamachineand especially, in view of usage and functionit can be
inferred that it isan absolutely must for providing Renting of Immovable
Property Services. | think it conformsto the condition of “in business or
furtherance of business’ It doesnot fall under any exclusion clause. Soin
our view, ITCisallowed.

6.16 QUESTION RAISED BEFORE THEAUTHORITY -

Input credit on Purchase of Lift would be availableto Hotel asit hasbeen
used in the course or for the furtherance of business.

6.17 FURTHER THE ASSESSEE BEGS TO SUBMIT ASUNDER:
1. Object for Incorporation of Company

a.  Asper Memorandum of Association the company Jabalpur Hotels
Private Limited wasincorporated with thefollowing object. Copy of
Relevant part of Memorandum of Association is enclosed as per
Annexure N/1.

i.  Tocarry onthebusinessof hotel, restaurant, cafes, motel, resort,
rest house, guest house, coffee house, recreation rooms, bars,
conference center, leisure center, beer house, night club, boathouse,
taverns, lodging-housekeeping, inn owners, boathouse, shikara,
holiday-hut business and game room owners, groundsand place
of amusements, recreation and entertainment and to carry on
businessashotel manager and operators, refreshment contractors.

ii. To carry on the business as professional caterers, bakers,
confectioners, cooks, restaurant keepers, refresnment rooms
proprietors, milk and snack bar proprietors, pastry shop owners,
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cafeand tavern proprietors, boarding & lodging house proprietors,
ice cream merchants, sweetmeat merchants.

Company isconstructing Hotel
Company isconstructing a100 room hotel inthe name of Royal Orbit

at Jabal pur. The hotel will beamulti storied Hotel with variousamenitiesand
facilitiesincluding Restaurant, swimming pool, spa, Marriage Lawn etc.

3.

a

M eaning of words Plant and M achinery

Theword plant and machinery isdefined in explanation to section 17
astheexpression* plant and machinery” means apparatus, Equipment,
and machinery fixed to earth by foundation or structural support that
are used for making outward supply of goodsor servicesor both and
includes such foundation and structural supports but excludes.

I.  land, building or any other civil structures;
ii. telecommunication towers; and
iii.  pipelineslaidoutsidethefactory premises.

As per Oxford References “ The equipment required to operate a
business. Capital allowances are available for plant and machinery
athough neither isdefined inthetax legidation. Thisdefinesplant and
machinery aswhatever apparatusisused by abusinessmanfor carrying
on his business - not his stock in trade which he buys or makes for
resale: but dl goodsand chattels, fixed or movesble, liveor dead, which
he keepsfor permanent employment in the business. Subsequent cases
have been largely concerned with the distinction between plant actively
used in a business, and so qualifying for capital allowances, and
expenditure onitemsthat rel ate to the setting up of the business, which
do not so qualify”.

Definition under legal dictionaries:

I.  AsperLaw Lexicon.“Plant” meansthefixtures, machinery, toals,
apparatus, appliances etc., necessary to carry on any trade or
mechanical business, or any mechanical operation or process.

ii. AsperLaw Lexicon,“Machinery” meanssomething morethana
collection of ordinary tools. It means morethan asolid structure
built upon the ground, whose parts either do not move at all or
if they do move, do not move the one with or upon the other in
interdependent action with the object of producing specific and
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definitereaullt.
Eligibility of Credit

Company iseligiblefor input tax credit as per provisionscontainsin
section 16 of CGST Act, 2019.

However certain creditsof the company related to construction activity
areblocked asper section 17(5)(d) of CGST Act 2017 which specifies
goodsor servicesor both received by ataxable person for construction
of animmovable property (other than plant or machinery) onhisown
account including when such goods or servicesor both areusedinthe
course or furtherance of business.

Excluding the abovereferred credit under section 17(5)(d) company
iseligiblefor all other credit of inputs, input servicesand capital goods
used in the course or furtherance of business.

Liftinahotel isalso usedinthe course or furtherance of business, as
it approximately impossibleto run amulti storied hotel without aliftin
the present scenario.

Section 17(5)(d) of CGST Act 2017 aso blocks credit of only
construction of immovabl e property other than plant or machinery,
henceitisthe clear intent of thelaw makersthat they do not wish to
block creditsof plant or machinery.

The good. “Lift” falls under HSN 8428 1011/8428 1019. ITC is
admissible. Not hit by section 17(5) of CGST Act, 2017.

Further the lift so purchased is being capitalized in the books of the
company and depreciation as per the provisions of income Tax Act,
1961 ischarged on the cost of lift less eligible credit of GST. Hence
no depreciation isbeing applied on the GST portion credit of which
iseligibleinaccordancewith theprovisionsof section 16 of CGST Act
2017 without controverting the provisions of section 16(3) of CGST
Act 2017.

Having established the above, with specific regard to the eigibility of
credits, the Applicant would like to draw attention to certain judicial
pronouncements where it has been held that CENVAT Credit of
services used for construction is admissible input. Although these
judgments have been pronounced under the erstwhile CENVAT Credit
laws, theana ogy can beadopted to understand the eligibility of the same
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under the GST laws.

i)  M/s. RatthaHolding Co. Pvt. Ltd. Vs. Commissioner of Central
Services Tax, Chennai (2018 (9) TMI 1722) - wherein the
Hon’ ble Chennai Tribunal held that disallowance of credit of input
service used for Construction of buildingsisunjustified.

i)  Commissioner of Central Excise. Vishakhapatnam-11 Vs. M/s.
Sai Samhmita Storages (p) Ltd. (2011 (2) TMI 400) - whereinthe
Hon’ bleAndhra Pradesh High Court held that the assessee used
cement and TMT bar for providing storagefacility without which
storage and warehousing services could not have been provided
and thefinding of the original authority aswell asthe appellate
authority are clearly erroneous.

i) Commissioner of Central Excise, Salem V's. Ashok Agencies
(2016 (5) TMI 782) whereintheHon' ble Chennai Tribunal held
that Commissioner (Appeals) hasnot committed any error to grant
Cenvat credit to the respondent on thoseinput serviceswhich are
not disintegrated from providing output service. It isstrange that
how without bringing out an edifice Revenue shall redlizeitsdues
towardsrental service.

i.  Further, thefollowingjudicia pronouncementspermit claim of CENVAT
credit on goods or services or both used in fabrication of parts,
components, accessories of the plant and machinery. It has been
consistently held that the parts, components, accessories come into
existence beforetheingtalation of themachinery and credit of taxespaid
on the same cannot be denied even if they become part of theimmovable
property after installation of the plant and machinery.

i)  Commissioner of Central Excise& ServiceTax Vs. IndiaCements
Ltd. 2014 (310) E.L.T. 636 (Mad).

i)  Commissioner of Central ExciseJaipur V's. Rgjasthan Spinning &
Weaving Mils Ltd. 2010 (255) ELT 481 (S.C.)

i) Saraswati Sugar Mill Vs. Commissioner of Central Excise Delhi
Il 2011 (270) E.L.T. 465(S.C.)

j.  Further, theseinstallations are recorded i n the books of accountsunder
separate heads as per Indian Accounting Standards (i.e. independent
of building or civil structure) whichissufficient justification that these
ingtalationsaredistinct from theland and building. Hence, thesamedo
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not form apart of the exclusion portion of the Explanation to Chapter
V and Chapter VI of the CGST Act, 2017 and are accordingly, not
excluded from thedefinition of  Plant and Machinery’.

TheApplicant submitsthat, basisthe above, although the Installations
arefixed tothebuilding/earth, they quaify as* Plant’ or ‘Machinery’ under
the CGST Act, 2017 and accordingly, thetaxespaid on procurement of LIFT
should not be regarded as blocked creditsin terms of section 17(5)(d) of
the CGST Act, 2017 read with Explanation to Chapter V and Chapter VI
of the CGST Act, 2017.

7. DISCUSSIONS AND FINDINGS

7.1 Wehavecarefully considered the submissions made by the applicant
inthe application, the pleadings on behalf of theA pplicant made during the
course of personal hearing and the Department’s view provided by the
jurisdictiond officer.

7.2 Wefindthat the extant application seeks Ruling specifically on solitary
question, “Whether input credit on purchase of lift would be availableto hotel
as it has been used in the course for furtherance of business’. Since the
guestionissquarely covered under section 97(2)(d) of the CGST Act 2017,
we admit the application and take up the matter for pronouncing ruling.

7.3 TheapplicantisaPrivate Limited Company which hasstarted congtruction
of aHotel in Jabalpur, as already discussed in the foregoing paras. It has
been mentioned that the proposed hotel would have more than 100 rooms
along with other facilitieslike gym, spa, swimming pool, banquet, restaurant
etc. Theapplicant hasmentioned that the hotel isamulti-storeyed building
and, thus, the provision of liftisessential for running the business. It hasbeen
mentioned that theroom tariff of some of theroomsis proposed to bemore
than Rs. 7500/- and therefore the restaurant would be paying GST @18%
and availing input tax credit on goods and services used in course or for
furtherance of business.

7.4 Theapplicant have sought ruling on availability of input tax credit of tax
paid on Lift purchased and installed by the applicant in the hotel building,
particularly with referenceto blocked credit asdefined under the provisions
of section 17(5) of the GST Act. The application, interalia, mentionsthat the
said Liftisbeing capitalized in the books of the company and depreciation
as per the provisions of income Tax Act, 1961 is charged on the cost of
lift lesseligible credit of GST. Hence no depreciation isbeing applied onthe
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GST portion credit of whichiseligiblein accordance with the provisions of
section 16 of CGST Act, 2017 without controverting the provisionsof section
16(3) of CGST Act 2017. It istherefore pleaded that thelift in question be
termed as” Plant & machinery” and hence out of purview of blocked credit
intermsof section 17(5)(d) inasmuch as“Plant & Machinery” has been
excluded from the definition of immovable property.

7.5 Now, we observe that section 17(5)(d) reads as under:

SECTION 17(5) Notwithstanding anything contained in Sub-section
(2) of Section 16 and sub-section (1) of Section 18, input tax credit shall
not be availablein respect of thefollowing, namely

C R

(d) Goodsor servicesor both received by ataxable personfor construction
of animmovable property (other than plant and machinery) on hisown
account including when such goods or servicesor both areused inthe
course or furtherance of business.

7.6 Thus, theintent of thelegidatureisclear to the extent that it intendsto
restrict input tax credit on any goods or serviceswhich are used or intended
to be used in congtruction of animmovabl e property, even when such goods
or services or both are used in the course of furtherance of business. We
don’'t see any ambiguity in the words of the statute to this extent. We feel
that the applicant isa so on the same page with usthat any goodsor services
usedin congtruction of animmovable property shal not qualify for availment
of input tax credit in terms of this sub-section 17(5).

7.7 Toavoidtheevent of blocking of creditintermsof section 17(5)(d),
the applicant have argued that theimpugned item ‘ Lift" meritsclassfication
as‘Plant and Machinery’ and since‘ Plant and Machinery’ isexcluded from
the term ‘immovable property’, for the purpose of section 17(5)(d), the
applicant shall be entitled to input tax credit of tax paid on such Lifts. It
appearsthat in pursuit of input tax credit on lifts, the applicant hastravelled
beyond the designated route. Let us put it in perspective. The applicant
essentially seeksto avail input tax credit on liftswhich are purchased and
installed inthe building whichwould be used asaHotel for providing taxable
sarvice. Thus, theliftsare sought to be considered as*input’ for hotel building.
That being the case, theinput tax credit isblocked unambiguoudy interms
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of section 17(5)(d), even when ‘ such goods or services or both are used
inthe course or furtherance of business'. To be more precise, hotel building
being an immovable property, any input or input service going into its
construction shall not be availablefor availment of input tax credit.

Further, alift comprises of components or parts (goods) likelift car
motors, ropes, rails, etc. and each of them has its own identity prior to
instdlation and they areassembled/installed to createtheworking mechanism
caledlift. Theinstallation of these components/partswith immenseskill is
rendition of serviceandwithout ingtdlationinthebuilding, thereisnolift. Lifts
are assembled and manufactured to suit the requirement in a particular
building and are not something sold out of shelf and, infact, thevaueof goods
and the cost of the components used in the manufacturing and installation
of alift aresubject to taxation whilethe e ement of |abour and serviceinvolved
cannot be treated as goods. Parts of the lift are assembled at the sitein
accordancewithitsdesign and requirement of the building which may include
the floor levels and the lift has to open on different floors or otherwise
depending upon therequirement. It hasto synchronize with the building and
each door has to open on the level of each floor.

The lift therefore becomes part of the building and is not a
separ atething per se. A lift does not have an identity when removed
from the Building. Therefore, the lift cannot be said to be separate
from a Building. Also, it hasto be bornein mind that alift isnot an
item that is purchased and sold. It is a customized mechanism for
transportation, designed to suit a specific building. Upon piece by
piece installation, it becomes an integral part of the building.

7.8 Now, considering the alternate argument adduced by applicant to treat
such lift as plant and machinery, we find that this scenario would merit
consideration when thelift isbeing manufactured by someone and inputsor
input servicesgoing into manufacture of thelift arein question. Intheinstant
case, the applicant has procured the customized lift and gotten it installed
piece by piecein the building resulting in the mechanized transportation
system calledlift.

The explanation below section 17(6), relating to the expression “ plant
and machinery” hasincluded foundation and structural support intheterm
“plant and machinery”. It has also been stated that such foundation and
structural support are used for fixing apparatus, equipment and machinery.
Therefore, in the definition, foundation and structures are duly included.
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Further the definition hasexcluded land building and any other civil structure
from the definition of the* plant and machinery” . Primafacie, there seems
to be contradiction in the inclusion of “such foundation and structural
supports’ and exclusion of “....building or any other civil structures’. This
apparent contradiction ishowever negated by the fact that the exclusion of
the building or civil structureisfor plant and machinery per se, whilethe
inclusion is for foundation and structure is only to the extent that such
foundation and structure is used to fasten the apparent, equipment or
machinery to earth. Thus, if the plant and/or machinery isfixed/fastened to
the earth by afoundation or civil structure then such foundation or civil
structure shall beincluded in plant and machinery.

To set to rest the disputes regarding the definition of the Plant, in light
of thefact that input tax credit of workscontract services, goodsand services
received asinput for construction of immovabl e property on own account
has been specifically put under the Blocked Credit list with therider that it
shall not apply to plant and machinery, it wasincumbent that there should
be clarity regarding classification of buildingsand civil structuresthat were
hitherto been classified as’Plant’.

Accordingly, intheexplanation relating to Plant and M achinery, beneath
sub-section (6) of section 17, while providing the meaning of theterm plant
and machinery, it hasbeen clearly stated that Buildingsand Civil Structures
shall not be covered under theterm Plant. However, while so clarifying, it
has been accepted and understood that plant and machinery many atimes
requires support structure and/or foundation for instal l ation and cannot work
otherwise. Thus, civil structuresand foundation as supporting structurefor
fastening of plant and machinery to earth hasbeen included as part of plant
and machinery.

Intheinstant case, thelift hasbecome part of the building and thusfals
under the exclusion from plant and machinery and accordingly, we do not
find any reason to interfere with the clear provisions of statute.

7.9 Thejudicia citations relied upon by the applicant have been duly
perused and considered by us. However, wefind that all these cases pertain
to pre-GST eraand since section 17(5) of the CGST Act 2017 has put to
rest all suchissuesin unambiguousterms, thelegal citations adduced by
applicant do not cometo hisrescue. Onthe contrary, wefind that theidentical
issue has been decided by the learned Authority for Advance Ruling,
Karnatakain the matter of M/s. Tarun Realtors Pvt. Ltd., Bangaluru vide
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order dtd.30-9-2019. Even though an Advance Ruling does not have any
precedential value, thereisalot persuasivevalue of theratio decidendi in
the matter of thisAAR. Thelearned AAR, Karnataka has ruled that Lift,
along with, several other suchitems, shall not be entitled for input tax credit
when used in construction of immovable property since they take the
character of Building itself. Wethushold that the applicant in theinstant case
shall not beentitled to avail input tax credit of tax paid on procuring thelift
to beinstalled in the hotel building whichinturnisintended to be used for
providing taxable service, in terms of section 17(5)(d) of the CGST Act
2017.

8. Ruling

8.1 Inrespect of solitary Question, we hold that the input tax credit of tax
paid on Liftsprocured and installed in hotel building shall not beavailable
to the applicant asthe sameisblocked in terms of section 17(5)(d) of the
CGST Act, 2017 become an integral part of the building.

8.2 Therulingisvalid subject to the provisionsunder section 103 (2) until
and unless declared void under section 104 (1) of the GST Act.

l:l

(2020) 65 TLD 359  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

V E Commercial Vehicles Ltd.

Case No. : 25/2019

Order No. : 09/2020

June 02, 2020

AAR-MP - Fabrication of body - Fabrication of body on chassis
provided by theprincipal (not on account of body builder), thesupply

would merit classification asservice, and 18% GST asapplicablewill
be charged accordingly.

CA PD. Nagar, Authorised Representative on bahalf of the applicant.
:: PROCEEDINGS ::

(Under Section 98(4) of Central Goods and Service Tax Act, 2017
and the Madhya Pradesh Goods & Service Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goods & Services Tax Act, 2017
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(hereinafter also referred to CGST Act and SGST Act respectively) by M/
s.V ECommercial VehiclesLtd. (hereinafter referred to asthe Applicant),
registered under the Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto suchasimilar provison under
the CGST or MPGST Act would be mentioned as being under the GST Act.

3. BRIEFFACTSOF THE CASE:

3.1 Theapplicant isengagesinthevariousbus nessincluding manufacturing
of chassistrucks & buses, engines, busbody and automotive components.
The applicant hasdifferent manufacturing units'manufacturing verticalsinthe
State of Madhya Pradesh registered separately under the GST Act. Relevant
detailsare as under:-

Paticulars GST RegistrationNo. L ocation of theunit

Manufacturingchassisfor  23AABCE9378F3ZI  Sector-I, Pithampur

busesaong with other

products,

Engagedinfabrication 23AABCE9378F1ZK  VillageBaggad (Digt

of body on chassis - Dhar) distance
from Pithampur unit
10 K.m.

3.2 Whenthebody fabricationiscompleted at the applicant’sfabrication
unit (GST No. 23AABCE9378F1ZK) and the built up vehicleissold, GST
iscollected and deposited @ 28% as a composite sale of bus under HSN
87021022 by claiming input tax credit of GST paid on variousraw material.

3.3 Some customers after having purchased the vehicle from our
manufacturing unit in chassisform, approach the applicant to carry out body
fabrication work on the chassis owned by them by another unit. Similarly,
the owners of vehicle in chassis from other manufacturers have aso
approached the applicant to carry out body fabrication work onthe chassis
so purchased and owned by them.

3.4 Thebody fabrication unit of the applicant will fabricate the body on
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chassissupplied by customer and charge GST @ 18% on such supply being
job work on chassis carried out by fabrication unit of the company.

3.5 Ontheaforesaidfacts, theissueraised beforetheAuthority for Advance
Ruling, if theAuthority relatestoincidence of tax in the circumstanceswhen
customer approaches our body fabrication unit after purchasing thechassis
from our another manufacturing unit of the chassislocated at Pithampur.

4. QUESTIONSRAISED BEFORE THEAUTHORITHY:-

Thefollowing questions have been posted before the Authority inthe
goplication:-

Whether the supply towards provision of servicesin respect of activity
of mounting/fabrication of bodieson chassis provided by customer should
betreated as supply of busor provision of servicesin respect of activity of
mounting/fabrication of busbody on the chassiswherein the said activity of
mounting/fabrication isoutsourced to the Applicant by owner/provider of
chassisinfollowing two scenarios:-

4.1 Thechasssisoriginadly manufactured by oneof the unit of the applicant
registered separately asdistinct person under GST Act and sold to provider
of chassisreceiving the chassisfor fabrication of body.

4.2 Thechassisisoriginally manufactured by some other OEM and sold
to provider of chassisbefore receiving the chassisfor fabrication of body.

5. CONCERNED OFFICER’SVIEW POINT:

The concerned officer isof the view that in both the casesfor which
the applicant hasasked for advanceruling will betaxesby 18% (9% CGST
and 9% SGST) under servicesfalling under SAC 998881 —“Motor vehicle
andtrailer manufacturing services’ and under Entry No. 26(ii) as* Manufacturing
serviceson physical inputs (goods) owned by other”.

6. RECORD OF PERSONAL HEARING:

6.1 CA, PD. Nagar, Authorised Representative of the applicant for
personal hearing the submissions already made in the application. The
applicant statesthat -

6.1.1 Thebuschassis manufactured by the vehicle assembly plant areeither:

(@ Soldinchassisformtothedealer at 28% GST upon which the dealer
further salesto end customer charging GST @ 28%. End customer
takes the vehicle to a body builder of his choice. The body builder
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fabricates the body on chassis so provided and supplies the body,
charging 18% GST asjobwork, intermsof Circular No. 52/26/2018-
GST, dated 9th August, 2018 or

(b) Stock transferred to adepot and then sold in chassisformto the dealer
at 28% GST upon which the deal er appoints an independent bus body
builder to fabricate the body; the body builder supplies the body to
dealer and dealer sales the complete bus to its customer, or

(¢) SenttotheBusBody Plant after paying GST @ 28% for fabrication
of the bus body. The bus plants avails input credit of GST paid on
chassis, fabricatesthe body on chassisand after that the complete bus
issold/supplied to the deal er/customer/Depot at 28% GST.

6.1.1 Currently the busbody plant is manufacturing bus Bodies owned by
VECV only. Now some of our customers/dealers have approached the
applicant to fabricate bodies on chassis being purchased by them from
dealersof VECV and aso on chassis purchased by them by other chassis
manufacturers.

6.1.2 There could be following scenarios for customer after purchasing
chassis, asowner of chassis approaching our bus manufacturing plant for
fabrication of body.

(i) Thepotentia customer has purchased the chassisfrom another chassis
manufacturer and isapproaching applicant for fabrication of body. While
sending the chassisto applicant, the customer ownsthe chassisand asks
applicant to fabricate the bus body on chassis owned by him. The
chassis and body will continue to be owned by customer who has
provided the chassisfor body fabrication after body fabrication.

(i) Thechasssmanufactured by vehicleassembly plantissoldtoitsdeder.
The dedler has further sold it to customer and the customer is
approaching applicant for fabrication of body. While sending thechass's
to applicant, the customer owns the chassis and asks applicant to
fabricate the busbody on chassisowned by him. The chassisand body
will continueto be owned by customer who has provided the chassis
for body fabrication after body fabrication.

(i) Thechasssmanufactured by vehicleassembly plantissoldtoitsdeder.
The dealer is approaching applicant for fabrication of body. While
sending the chassisto applicant, the customer ownsthe chassisand asks
applicant to fabricate the bus body on chassis owned by him. The
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chassisand body will continueto be owned by deal er who hasprovided
the chassisfor body fabrication after body fabrication. Apart fromthis
thegpplicant will continueto recaivethe chass sfrom vehidemanufacturing
plant asbeing done currently and supply the complete buscharging 28%
GST.

6.1.3 Applicant understandsthat in the situations described in above Para,
the chassis is owned by person desirous to get the body fabricated and
applicant isnot owner of chassis. The chassisowner hasfull liberty to go
to any body builder for getting the body fabrication work carried out. The
applicant is one of the choices for owner of chassis to get the body
fabrication.

6.1.4 Applicant understands that such situations are covered under the
Circular No. 52/26/2018-GST, dated 9th August, 2018. Therelevant para
of circular isreproduced below.

“12.1 Applicable GST rate for bus body building activity:
Representations have been received seeking clarificationson GST rates
ontheactivity of busbody building. The doubts have arisen on account
of thefact that while GST applicable on job work servicesis 18%, the
supply of motor vehicles attracts GST @ 28%.

12.2 Buses [motor vehicles for the transport of ten or more
persons, including thedriver] fall under headings 8702 and attract 28%
GST. Further, chassis fitted with engines [8705] and whole bodies
(including cabs) for buses[8707] a so attract 28% GST. In thiscontext,
itismentioned that the services of bus body fabrication on job work
bas sattracts 18% GST on such service. Thus, fabrication of busesmay
involvethefollowing two Situations:

(@ Busbody builder buildsabus, working on the chassis owned by
him and supplies the built-up bus to the customer, and charges the
customer for the value of the bus.

(b) Busbody builder buildsbody on chassisprovided by the principal
for body building, and chargesfabrication charges (including certain
material that was consumed during the process of job-work).

12.3 In the above context, it is hereby clarified that in case as
mentioned at Para12.2(a) above, the supply madeisthat of bus, and
accordingly supply would attract GST @28%. Inthe caseasmentioned
at Para12.2(b) above, fabrication of body on chassisprovided by the
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principal (not on account of body builder), the supply would merit

classification asservice, and 18% GST as applicablewill be charged

accordingly.”
6.1.5 The Applicant understandsthat the situationsdescribed in Para6.1.3
aresquarely in Para12.2(b) of the aforesaid Circular and hencein terms
of Para12.3 of thecircular thefabrication of body in such situationswould
merit classification asserviceand GST applicableintermsof Notification
No. 20/2019-Central tax (Rate), dated 30th September, 2019 would be
applicable, whichiscurrently 18%.

6.1.6 Inview of aforesaid submissionsand recent notification being No. 20/
2019, dated 30-9-2019, there should not be any discrimination for levy and
collection of tax on busbody fabrication unit being carried on by the gpplicant
at Village Baggad vis-a-vis bus body manufacturing activity carried on by
another fabricator who will collect and deposit GST @ 18% only as per
said circular dated 9th Aug., 2018 read with Notification dated 30-9-20109.

6.2 Inthematter produced before usfor advanceruling, theruling hasbeen
sought on the question that Whether the supply towards provision of services
in respect of activity of mounting/fabrication of bodies on chassisby the
customer should be treated as supply of bus or provision of servicesin
respect of activity of mounting/fabrication of busbody onthechassis, wherein
said activity of mounting/fabricating isoutsourced to the applicant by the
owner/provider of chassis-

6.2.1 Thechassisisoriginaly manufactured by oneof the unit of the gpplicant
registered separately asdistinct person under GST Act and sold to provider
of chassisbefore receiving the chassisfor fabrication of body.

6.2.2 Asmention in the question that the chassisismanufactured by one of
the unit of the applicant registered separately as distinct person and as
mandate by the M otor VehiclesAct, the chassisisdelivered to the customer
by raising aseparate invoice, paying road tax and after issuing theinsurance
policy in the name of customer. By thisact, it may be concluded that the
supply of chassis, by oneof the unit of applicant, iscompleteoncethechassis
ishanded over to the customer and on such hand over, the customer becomes
absolute owner of such chassis.

6.2.3 After purchasing the chassis, customer is free to get the mounting/
fabrication of busbody from anywhere. Such fabrication/mountingwork is
separate supply than supply of chassis manufactured by one of the unit of
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aoplicant.

6.2.4 As per the term defined u/s 2(68) of the CGST Act and as per para
3 of the Schedule Il of the CGST Act any treatment or process which is
applied to goods of another personsisasupply of service”.

6.2.5Asper section 2(68) of the CGST Act/SGST Act. Theterm job worker
means “any treatment or process undertaken by a persons on goods
bel onging to another registered personsand the expression job worker shall
be construed accordingly”.

6.2.6 The Motor vehicleisnot complete without abody. A chassisis semi-
finished goods and any treatment done by any other party onthe chassisis
the activity of jobwork. Thereforeitissupply of service and covered under
HSN-9988 which attracts tax 18% GST.

6.2.7 The ownership of chassisawaysremainswith the customer who has
given chassisto applicant for building and mounting of body on job work.
Becauseit fulfilsthe main important condition of the definition of job work
i.e. process undertaken on goods bel onging to another registered persons.
Thewhole processof body building and mounting isperformed onthegoods
(chassis) belonging to the customer, therefore, itispurely job work.

6.2.8 Onceitisestablished that itisajob work thenitissupply of service.
In this case the principal supply is supply of service. Thus, it should be
classified as services and tax is @ 18% under CGST Act.

6.2.9 Hereitisasoimportant to notethat principal ischarging @ 28% GST
under HSN Code 8707 on supply of acomplete vehicle but body building
for himisarece pt of serviceand duly covered under HSN Code 9988 where
the rate of tax is applicable @ 18% under GST Law.

6.2.10 Relianceis placed on thefollowing judgments:-

(& The Hon'ble Goa Authority for Advance Ruling in the case of
Automobile Corporation of Goa L td. Sattari (2018) 33 GSTJ581 has
held that the activity of building and mounting of thebody onthechassis
provided by the principal under FOC challan will result in supply of
services under HSN 9988 and hence, should be taxed @ 18% GST.

(b) Thereisajudgment of Authority for Advance Ruling- MadhyaPradesh
inthe case of Arpijay Fabricators Pvt. Ltd. 2018 33 GSTJ 211 where
itwasheldthat if the predominant element to bethe service part, then
the principal supply would be classified under Heading No. 9988.
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(c) As per the process of body building, some goods are used by job
worker. Thereforeit is composite supply consisting of small part of
supply of goods and major part of supply of services. As per the
provision of section 8(a) of CGST Act the same should be classified
as supply of services under HSN-9988 which attracts Tax @ 18%
GST.

7. DISCUSSIONS AND FINDINGS:

7.1 Wehave carefully considered the submissions made by the applicant
inthe application and during time of personal hearing.

7.2 Now we come to the question raised by the Applicant as Whether
mounting of Bus/Truck Body by the job worker on the chassis supplied by
the principlefor which the applicant charged fabrication chargesincluding
cost of certain material that was consumed during the process of job work
would be classified as supply of service under HSN 9988.

7.3 WeFindthat theactivity and question rai sed before us has been suitably
clarified and dealt with Circular No. 52/26/2018-GST issued by Government
of India, Ministry of Finance, Department of Revenue dated 9th August,
2018.

7.4 Thefollowing Pard sof the above mentioned circular theissue hasbeen
dealt with which are asfollow -

1. Applicable GST ratefor busbody building activity: Representations
have been received seeking clarificationson GST rateson the activity
of bus body building. The doubts have arisen on account of the fact
that while GST applicableon job work servicesis 18%, the supply of
motor vehicles attracts GST @ 28%.

2. Fabrication of body may involvethefollowing two situations:

(@ A vehiclebody builder buildsavehicle, working on the chassis
owned by him and suppliesthe built-up vehicleto the customer, and
chargesthecustomer for thevaueof thebus. Inthisscenariothechasss
is being manufactured by the one of the unit of applicant registered
separately as distinct person under GST Act and Sold to provider of
chassis before receiving the chassis for fabrication of body. In this
situation, as per facts and information produced, the ownership of
chassisistransferred by one unit of applicant to the customer and then
customer providessuch chassisto thegpplicant for mounting/fabrication
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of bodies onit. Asthe customer istaking supplies from both unit of
same company separately, which do not have bearing on each other’s
supply Hence no transaction istaking place between the two distinct
persons. Taxability of the supply between customer and the applicant
iscompletely different from the supply taking place between customer
and the other unit of applicant.

(b) Thechassisisoriginally manufactured by some other OEM and
sold to provider of chassisbeforereceiving the chassisfor fabrication
of body. TheA pplicant buildsbody on chassisprovided by the principd,
theowner of chassisfor body building, and chargesfabrication charges
(including certain materia that was consumed during the process of job-
work). Nowherethe ownership of chassisistransferred to theApplicant
i.e. the body builder.

3. Intheabovecontext, itishereby clarified that in case asmentioned at
Para12.2(a) above, the supply madeisthat of vehicle, and accordingly
supply would attract the GST applicableto the vehicle @28%. Inthe
caseas mentioned at Para12.2(b) above, fabrication of body on chassis
provided by the principal (not on account of body builder), the supply
would merit classification asservice, and 18% GST as applicablewill
be charged accordingly.

7.5 Thesubmission by the applicant with the application and during time
of argument clearly showsthat the nature of thework for which ruling on
therate of Tax hasbeen sought in the question clearly falsunder Para12.2(b)
of the above mentioned circul ar fabrication of body on chassisprovided by
the principal (not on account of body builder), the supply would merit
classification as service, and 18% GST as applicable will be charged
accordingly.

8. RULING

(Under section 98 of Central Goods and Services Tax Act, 2017 and
the Madhya Pradesh Goods and Services Tax Act, 2017)

8.1 Inrespect of the question raised by the applicant we hold that the supply
towards provision of servicesin respect of activity of mounting/fabrication
of bodieson chassis provided by Customer should betreated as supply of
busor provision of servicesin respect of activity of mounting/fabrication of
busbody on the chassiswherein the said activity of mounting/fabricationis
outsourced to the Applicant by owner/provider of chassis, in no casethe
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ownership of the chassi sbelongsto the applicant, hencein both the scenarios
mentioned in the question will be taxable under SAC 998881 — “Motor
vehicleand trailer manufacturing services’ and under Entry No. 26(ii) as
“Manufacturing serviceson physical inputs (goods) owned by other” itis
taxable @18% (9% under CGST and 9% under SGST Act).

8.2 Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under section 104(1) of the GST Act.

a

(2020) 65 TLD 368  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

V E Commercial Vehicles Ltd.

Case No. : 25/2019

Rectification Order of Order No. : 09/2020

June 09, 2020

AAR-MP - Fabrication of body - Rectification Order - In para

number 5and paranumber 8.1for thewordsand number “under entry
No. 26(ii)" read as under entry No. 26(iv)” .

CA PD. Nagar, Authorised Representative on bahalf of the applicant.
:: PROCEEDINGS ::

(Rectified order of order No. 9/2020, dated 2-6-2020 u/s 102 of
CGST Act, 2017 and the M.P. Goods & Services Tax Act, 2017)

1. Order was passed under above mentioned case on dated 2-6-2020
anditwasruled that tax |eviable on the services on which applicant has sought
ruling would be 18% (9% CGST and 9% SGST) under GST.

2. After perusal of thesaid order it wasfound that therewaserror in para
number 5 and paranumber 8.1 in typing the entry number. Hencein exercise
of the powersunder Section 102 of GST Act arectification isbeing made
in the said order dated 2-6-2020.

3. Inparanumber 5and paranumber 8.1 for thewordsand number “ under
entry No. 26(ii)” read as under entry No. 26(iv)”.

4. Restof theorder/ruling will be same asintheoriginal order.
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