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∑`m OrEgQ>r H$^r gab hm{Jm ?

- grE. g˛Yra hmbmIßS>r
Bg erf©H$ g{ hr Am[H$m{ g_P Am OmEJm oH$ Bg g_`

OrEgQ>r gab Zht h° b{oH$Z O°gm oH$ _¢Z{ A^r EH$ oXZ [hb{ hr
obIm h° oH$ ""OrEgQ>r H$m{ g\$b hm{Zm h° Vm{ OrEgQ>r H$m{ gab
hm{Zm hm{Jm''& Vm{ AmB©̀ { X{I| Bg gdmb H$m Odm] oH$ OrEgQ>r ∑`m
A] gab hm{Jm Am°a Bgg{ O∂̨S{ gdmb H$˛N> _hÀd[yU© _˛‘m| H$m{ &
OrEgQ>r H$m{ g\$b hm{Zm h° Vm{ Bg{ gab hm{Zm hm{Jm Bg odf` g{ Zm gaH$ma H$m{ E{VamO hm{Zm
MmohE Zm S>rbg© H$m{ Am°a Zm hr OrEgQ>r g{ O∂̨S>{ g^r ‡m{\${eZÎg H$m{ &

AmB©̀ { g]g{ [hb{ X{I| oH$ gabrH$aU H${ EH$ ]∂S>{ Xmd{ H${ gmW bm`m J`m OrEgQ>r
OoQ>b ∑`m| hm{ J`m oH$ BgH${ gabrH$aU H${ obE AmdmO CR>mZ{ H$r OÈaV hm{ JB© & OrEgQ>r
_| oaQ>Z© \$mBqbJ H$r Ï`dÒWm, BZ[˛Q> H{́$oS>Q> X{Z{ g{ gÂ]ßoYV oZ`_ Am°a BZ[˛Q> H´${oS>Q> H${ b{Z{
[a bJmE JE AÏ`dhmoaH$ ‡oV]›Y, Q>°∑g O_m H$amZ{ Am°a Cg [a „`mO bJmZ{ H${ ‡mdYmZ,
B©-d{ gÂ]ßoYV H$mZyZ, OrEgQ>r H$m dmof©H$ oaQ>Z© Am°a OrEgQ>r H${ A›` ‡mdYmZ Bg Vah
g{ ]ZmE JE H$r H$a H$r Mm{ar ÈH$ gH${ & `oX gaH$ma Z{ E{gm oH$`m ^r h° Vm{ Bg_| H$˛N> JbV
Zht h° b{oH$Z Bg gm{M H${ [rN>{ Om{ _mZogH$Vm Wr dh BVZr gªV Wr oH$ {̀ ‡oH´$`mEß ^r
H$m\$r gªV hm{ JB™> O]oH$ H$a H$r Mm{ar _| Om{ S>rbg© emo_b hm{V{ h¢ dh H$˛b S>rbg© H$m
EH$ `m Xm{ ‡oVeV ^r Zht hm{V{ h¢> Am°a Am[ B›h| S>rbg© H$h ^r Zht gH$V{ ∑`m|oH$ BZH$m
C‘{Ì` Ï`m[ma H$aZm Zht hm{Vm h° b{oH$Z BZH${ H$maU [ya{ C⁄m{J Am°a Ï`m[ma OJV H$m{ H$oR>Z
‡oH´$`mAm| _| CbPm H$a aI oX`m J`m h° &

X{oI {̀, H$a `m amOÒd A[Z{ Am[ _| H$m{B© CÀ[mX Zht h° `h Vm{ AW©Ï`dÒWm H$m EH$
gh-CÀ[mX h° Am°a AJa AW©Ï`dÒWm _| Ï`m[ma Edß C⁄m{J H$m odH$mg hm{Vm h° V^r H$a EH$Ã
hm{Vm h° & Am[H$m{ `mX hm{Jm oH$ OrEgQ>r bmJy H$aV{ g_` `h H$hm J`m Wm oH$ OrEgQ>r
bmJy hm{Z{ g{ AW©Ï`dÒWm H$m ÀdoaV odH$mg hm{Jm V] ^r _¢Z{ obIm Wm oH$ H${db oH$gr
H$a ‡Umbr H${ bmJy hm{Z{ g{ AW©Ï`dÒWm H$m odH$mg hm{ `h EH$ ´̂_ h° & AW©Ï`dÒWm H${
odH$mg _| H$B© H$maH$ hm{V{ h¢ Am°a BZ_| gab H$a ‡Umbr ^r EH$ H$maH$ hm{ gH$Vr h° & b{oH$Z
`hm± ‹`mZ X| oH$ `h Z`r H$a ‡Umbr gab ^r Vm{ Zht h° BgobE OrEgQ>r H$m{ AW©Ï`dÒWm
_| Om{ `m{JXmZ X{Zm Wm dh ^r gß̂ d Zht hm{ [m`m &

A] EH$ _˛ª` gdmb ñ ∑`m OrEgQ>r H$^r gab hm{Jm ? BgH$m Odm] `h h° oH$
OrEgQ>r H${ VrZ _˛ª` [j h¢ oOZ_| g{ Xm{ S>rbg© Am°a ‡m{\${eZÎg Vm{ OrEgQ>r H$r OoQ>bVmAm|
g{ [a{emZ h¢ hr BgobE d{ Vm{ gab OrEgQ>r MmhV| hr h¢ b{oH$Z CZH${ {̀ hmW _| Zht h° &

(21)
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O°gm oH$ _¢Z{ D$[a ]Vm`m gab OrEgQ>r hr AW©Ï`dÒWm H${ odH$mg _| EH$ ]∂S>m H$maH$ hm{
gH$Vm h° Am°a AW©Ï`dÒWm H$m odH$mg hm{Jm V^r H$a amOÒd _| d•’r hm{Jr Am°a OrEgQ>r
H$m Vrgam [j AWm©V gaH$ma ^r `hr Mmh{Jr oH$ OrEgQ>r amOÒd _| d•o’ hm{ Vm{ `h [j
^r X{a-gd{a `h g_P OmEJm oH$ OrEgQ>r H$m gab hm{Zm OÈar h° BgobE OrEgQ>r gab
Vm{ hm{Jm hr Am°a _{ar am` _| A] dh g_` Am ^r J`m h° O] oH$ gaH$ma H$m{ OrEgQ>r H$m{
gab ]ZmZ{ H$r Am°a ÀdoaV H$X_ CR>mZ{ ‡maÂ^ H$a X{Z{ MmohE ∑`m|oH$ OrEgQ>r H$m{ g\$b
hm{Zm h° Vm{ OrEgQ>r H$m{ gab hm{Zm hr hm{Jm &

❑

OrEgQ>r „`mO H$m ‡mdYmZ - EH$ Jß̂ ra odf`
- grE. g˛Yra hmbmIßS>r

OrEgQ>r H$r EH$ Am°a oddmXmÒ[X AoYgyMZm Omar ï OrEgQ>r H$r EH$ Am°a oddmXmÒ[X
AoYgyMZm gßª`m 63 /2020 oXZmßH$ 25 AJÒV 2020 Omar H$r h° oOgH${ AZ˛gma
OrEgQ>r _| Z{Q> Q>°∑g [a „`mO bJmZ{ H$m ‡mdYmZ A] 1 ogVÂ]a 2020 g{ bmJy hm{Jm
O] oH$ ‡maÂ^ g{ hr `h ‡mdYmZ J´m∞g Q>°∑g [a bJZ{ dmb{ „`mO H$m ‡mdYmZ Aodd{H$[yU©,
AVmoH$©H$ Edß ‡mH$•oVH$ ›`m` H${ odÈ’ Wm Am°a Òd ß̀ OrEgQ>r H$m¢ogb "Z{Q> Q>°∑g' [a „`mO
bJmZ{ H${ ‡mdYmZ H$m{ 1 O˛bmB© 2017 g{ bmJy H$aZ{ H$r og\$moae H$a M˛H$r h° &

`h EH$ oddmXmÒ[X AoYgyMZm h° Om{ oH$ oH$gr ^r H$mZyZ H${ VhV odd{H$, VH$© Am°a
›`m` H${ og’mßVm| H$m{ Vm{∂SV{ h˛E Omar H$r JB© h° ∑`m|oH$ „`mO Vm{ Cgr Q>°∑g H$r aH$_ [a hm{Zm
MmohE Om{ gaH$ma H$m{ ˛̂JVmZ hm{Z{ g{ ah JB© h° Am°a E{gm 1 O˛bmB© 2017 g{ hm{Zm MmohE
Am°a AoYgyMZm H$m AW© H$˛N> ^r hm{ gaH$ma H$m{ oH$gr ^r Vah `h Ï`dÒWm Vm{ bmZr hr
hm{Jr oH$ "Z{Q> Q>°∑g' H$m ‡mdYmZ 1 O˛bmB© 2017 g{ bmJy hm{ &

OrEgQ>r H$m¢ogb H$r A‹`jm odŒm_ßÃr Òd ß̀ hr h°ß Am°a `h AoYgyMZm ^r CZH${ AYrZ
AmZ{ dmb{ odŒm _ßÃmb` Z{ hr Omar H$r h° Am°a OrEgQ>r H$m¢ogb H$r _rqQ>J H${ ]mX C›hm|Z{
Òd ß̀ hr `h Km{fUm H$r Wr Vm{ o\$a ∑`m h_ _mZ H$a Mb| oH$ EH$ hr Ï`o∫$ H${ VhV AmZ{
dmbr Xm{ gßÒWmAm| _| oddmX h° Am°a Bgr oddmX H${ MbV{ `h A›`m`[yU© Am°a oddmXmÒ[X
AoYgyMZm Omar h˛B© h° & odŒm _ßÃr _hm{X`m Bg AoYgyMZm H$m Am°oMÀ` V` H$a{ß Am°a BgH${
‡^md H$m{ 1 O˛bmB© 2017 g{ bmJy H$admEß `oX E{gm Zht h˛Am Vm{ OrEgQ>r H$m°ßogb H$r
C[`m{oJVm Am°a odÌdgZr`Vm [a `h EH$ ]∂S>m ‡ÌZoM›h bJ OmEJm &

Bg AoYgyMZm H${ Omar hm{Z{ H$m H$maU H$˛N> ^r hm{ß Bg_| gßem{YZ A] erK´ Omar hm{
OmZm MmohE A›`Wm OrEgQ>r H$mZyZ g{ A] h_| ¡`mXm ›`m` H$r CÂ_rX Zht H$aZr MmohE &

❑
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BßÒ[{∑eZ, gM© Am°a grOa H${ ‡mdYmZ

- grE. g˛Yra hmbmIßS>r

BßÒ[{∑eZ H$m Am_ ]m{bMmb H$r ^mfm _| qhXr AW© h° oZoajU & gM© `mZr Vbmer,
grOa H$m AW© h° O„V H$aZm & h_ma{ AmO H${ b{I _| h_ X{I|J{ H$r OrEgQ>r H${ VhV oZoajU,
Vbmer Am°a oH$gr _mb H$m{, _mb `m g{dm g{ gÂ]ßoYV XÒVmd{Om|, b{Im| H$m{ O„V H$aZ{
H${ ∑`m ‡mdYmZ h¢ & My±oH$ h_ oH$gr H$mZyZ H$m{ g_PZ{ H$m ‡`mg H$a ah| h°ß Vm{ Am[H$m{ AmgmZr
g{ g_PZ{ H${ obE Am°a Am[H$m{ H$mZyZ g{ Om{∂S>Z{ H${ obE h_ oZoajU, Vbmer Am°a O„V
H$aZ{ H${ obE BßÒ[{∑eZ, gM© Am°a grOa e„Xm| H$m ^r ‡`m{J H$ht-H$ht H$a|J{ &

oZarjU (INSPECTION) Ymam 67(1) ï

Ymam 67 BßÒ[{∑eZ, gM© Am°a grOa H${ gÂ]›Y _| OrEgQ>r AoYH$moa`m| H${ AoYH$mam|
H$r ]mV H$aVm h° Am°a Ymam 67 (1) BßÒ[{∑eZ AWm©V oZoajU H${ gÂ]›Y _| h¢ Am°a Bg
Ymam H${ AZ˛gma BßÒ[{∑eZ H$m \$°gbm b{Z{ H$m AoYH$ma EH$ E{g{ g_˛oMV AoYH$mar (Proper
Officer) H$m{ h° Om{ oH$ gß̀ ˛∫$ Am ˛̀∫$ h° `m Bgg{ D$[a H$m AoYH$mar h° AWm©V gß̀ ˛∫$ Am ˛̀∫$
g{ ZrM{ H${ AoYH$mar BßÒ[{∑eZ H$m \$°gbm Zht b{ gH$V{ h¢ & A] gdmb CR>Vm h° oH$ BßÒ[{∑eZ
H$a{Jm H$m°Z ? BßÒ[{∑eZ dm{ AoYH$mar H$a{Jm oOg{ gß̀ ˛∫$ Am ˛̀∫$ `m Cgg{ D$[a H$m AoYH$mar
oboIV Í$[ _| AoYH$•V H$a{Jm & AmB©̀ { X{I|> Bg gß]ßY _| BßÒ[{∑eZ H$m \$°gbm H$] ob`m
Om gH$Vm h° &

H$] hm{ gH$Vm h° oZoajU ï

`oX gß̀ ˛∫$ Am ˛̀∫$ `m Bgg{ D$[a H${ AoYH$mar H${ [mg `h odÌdmg H$aZ{ H${ H$maU
h° oH$-

(A) oH$gr H$a`m{Ω` Ï`o∫$ (Taxable Person) Z{ oZÂZ _| g{ H$m{B© H$m ©̀ oH$ {̀ h¢ ï-

* oH$gr o]H́$r m̀ gflbmB© H${ Ï`dhma Om{ oH$ _mb, g{dm m̀ Xm{Zm| H${ gÂ]ßY _| h° H$m{ oN>[m̀ m h°

* A[Z{ [mg aI{ ÒQ>m∞H$ H${ gÂ]›Y _| oH$gr Ï`dhma H$m{ oN>[m`m h° &

* A[Zr H$mZyZ H${ AZ˛gma [mÃVm AoYH$ BZ[˛Q> H´${oS>Q> br h° AWm©V H$mZyZr ‡mdYmZm|
H${ VhV Om{ BZ[˛Q> H´${oS>Q> CoMV Í$[ g{ Cg{ o_bZr Wr Cgg{ ¡`mXm BZ[˛Q> H´${oS>Q> b{
br h° &

* H$a Mm{ar H${ C‘{Ì` g{ OrEgQ>r H$mZyZ H${ odo^fi ‡mdYmZm| Edß ]Z{ h˛E oZ`_m| H$m CÎbßKZ
_| emo_b ahm hm{

(]) oH$gr Q≠mßg[m{Q>©a `m oH$gr Jm{Xm_, ^ S>maU `m oH$gr A›` ÒWmZ H${ _mobH$ `m gßMmbH$

(23)
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Z{ oZÂZ _| g{ H$m{B© H$m ©̀ oH$`m hm{ ï-

1. E{gm _mb aIV{ h°ß oOg [a H$a H$m ˛̂JVmZ Zht oH$`m J`m h° AWm©V H$a ]Mm`m J`m
h° &

2. A[Zm ohgm], oaH$mS>≤g© `m H$m{B© _mb Bg Vah g{ aIm h° oH$ oOgg{ H$a H$r Mm{ar hm{Z{
H$r gß̂ mdZm ]ZVr h° &

AmB©̀ { `hm± `h X{I b| oH$ H$a`m{Ω` Ï`o∫$ H$r [oa^mfm H$mZyZ _| ∑`m Xr h˛B© h° & OrEgQ>r
H$mZyZ H$r Ymam 2(107) _| Taxable Person H$r [oa^mfm Xr JB© h° & AmB©̀ { Bg{ ^r X{I
b{V{ h¢ ï

* H$a`m{Ω` Ï`o∫$ g{ `hm± Ao^‡m` Cg Ï`o∫$ g{ h° Om{ oH$ Bg AoYoZ`_ H$r Ymam 22
`m 24 H${ VhV aoOÒQ>S>© h° `m aoOÒQ≠{eZ H${ obE CŒmaXm`r h° & - Ymam 2(107)

A] ̀ hm± h_| g_˛oMV AoYH$mar (Proper Officer) H$r [oa^mfm ̂ r X{I b{Zr Mmoh {̀ ï

* g_˛oMV AoYH$mar H$m Ame` Cg AoYH$mar g{ Ame` H$o_ÌZa `m CZH${ ¤am AoYH$•V
H$m{B© AoYH$mar oOg{ g_˛oMV AoYH$mar H${ Í$[ _| H$o_ÌZa ¤mam AoYH$•V oH$`m J`m
h° -Ymam 2(91)

`hm± `h ‹`mZ aI{ Ohmß Ymam 67 H${ AoYH$mam| H$m ‡`m{J H$aZ{ H$m _m_bm h° dhmß g_˛oMV
AoYH$mar gß̀ ˛∫$ Am ˛̀∫$ H${ ZrM{ H${ [X H$m AoYH$mar Zht hm{ gH$Vm h° &

∑`m Bg ‡H$ma H${ Om{ H$maU h°ß C›h| XO© H$aZm OÈar h° Vm{ Am[ `mX aI| E{gm H$aZm
AoZdm ©̀ Zht h° ∑`m|oH$ H$mZyZ _| odÌdmg H$aZ{ H${ H$maU H$m{ obIZm OÈar Zht h° b{oH$Z
Bg gÂ]›Y _| gr]rAmB©gr H$r gmB©Q> [a Bg gÂ]›Y _| Om{ gm_J´r C[b„Y h° Cg_| g{ EH$
‡ÌZ `hm± X{ ah{ h¢ oOgg{ Bg gÂ]›Y _| oÒWoV H$˛N> ¡`mXm Ò[Ô hm{ Om {̀Jr &

‡ÌZ :- oZarjU `m Vbmer Am°a O„Vr H$r ‡moYH$•oV Omar H$aZ{ g{ [hb{, ∑`m H$oWV
"odÌdmg H$aZ{ H${ H$maU' H$m{ CoMV AoYH$mar ¤mam oboIV Í$[ _| XO© oH$`m OmZm AoZdm ©̀
h° ?

CŒma :- hmbmßoH$ AoYH$mar H$m{ Vbmer H${ obE EH$ ‡moYH$•oV Omar H$aZ{ g{ [hb{ Bg Vah
H${ odÌdmg H${ obE H$maUm| H$m{ Ï`∫$ H$aZm AmdÌ`H$ Zht h°, Cg{ dh gm_J´r oOg [a CgH$m
odÌdmg AmYmoaV Wm Cg{ odÌdmg h° CgH$m I˛bmgm H$aZm hm{Jm &  odÌdmg H$aZ{ H$m H$maU
‡À {̀H$ _m_b{ _| oZa[dmX Í$[ g{ XO© oH$ {̀ OmZ{ H$r OÍ$aV Zht h° & hmbmßoH$, `h ]{hVa
hm{Jm `oX gm_J´r/OmZH$mar AmoX gM© dmaßQ> Omar H$aZ{ g{ [hb{ `m Vbmer H$r H$m ©̀dmhr
g{ [hb{ XO© H$r OmEß &
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Vbmer Am°a O„Vr (Search and Seizer) Ymam 67(2) ï

D$[a doU©V oZoajU H$r oa[m{Q>© H${ AmYma [a `m A›` oH$gr AmYma [a `oX gß̀ w∫$
Am ˛̀∫$ `m CZg{ D$[a H$m AoYH$mar H$m{ E{gm odÌdmg H$aZ{ H$m H$maU h° oH$ E{g{ _mb Om{
O„Vr (Confiscation) H${ `m{Ω` h° `m E{g{ XÒVmd{O, ]oh`m± `m dÒV˛Eß Om{ Bg H$mZyZ H${ VhV
oH$gr ‡oH´$`m _| C[`m{Jr `m _hÀd[yU© hm|Jr H$m{ oN>[mH$a aI oX`m J`m h° Vm{ dh E{g{ _mb,
XÒVmd{O, ]oh`m± `m dÒV˛Am| H$r Vbmer Edß O„Vr (grOa) H${ obE oH$gr OrEgQ>r AoYH$mar
H$m{ AoYH$•V H$a E{gm H$aZ{ H${ AmX{e X{ gH$V{ h° &

BgH${ gmW hr gß̀ ˛∫$ Am ˛̀∫$ `m CZg{ D$[a H${ AoYH$mar Òd ß̀ ^r Mmh{ Vm{ Vbmer
Am°a O„Vr H$r H$m ©̀dmhr Òd ß̀ ^r H$a gH$V{ h¢ &

`hm± `h Òdm^modH$ hr h° oH$ Vbmer H${ AmX{e Cgr OJh H${ obE oXE Om |̀J{ oOg
OJh H${ ]ma{ _| Bg AoYH$mar AWm©V gß̀ ˛∫$ Am ˛̀∫$ `m CZg{ D$[a H${ AoYH$mar H$m{ H$˛N>
H$maUm| H${ MbV{ odÌdmg h° oH$ C[am{∫$ doU©V _mb, ]oh`m±, XÒVmd{O `m dÒV˛Eß oN>[m`m
J`m h° &

O] _mb H$r O„Vr Ï`dhmoaH$ Í$[ g{ gß̂ d Zhr hm{ ï

H$B© ]ma E{gm ^r hm{Vm h° oH$ Om{ _mb O„V H$aZm h° Cg{ O„V H$aZm Ï`dhmoaH$ È[
g{ gß̂ d Zht hm{Vm h° Vm{ gß̀ ˛∫$ Am ˛̀∫$ `m CZH${ D$[a H$m AoYH$mar AWdm CZH${ ¤mam AoYH$•V
oH$ {̀ h˛E AoYH$mar E{g{ _mb H${ _mobH$ `m Cg _mb H$m gßajH$ H$m{ E{gm AmX{e X|J{ oH$
d{ o]Zm E{g{ AoYH$mar H$r AmZ˛_oV H${ dh E{g{ _mb H$m{ oH$gr ^r ‡H$ma g{ dhmß g{ hQ>m {̀
Zht, AbJ Zht H$a{ `m CgH${ gÂ]›Y _| oH$gr ^r Vah g{ Ï`dhma Zht H$a{ &

H$] VH$ aI{ Om gH$|J{ ]oh`m± Am°a XÒVmd{O ï

`hm± ‹`mZ aI{ß oH$ Vbmer Am°a O„Vr H${ Xm°amZ O„V oH$ {̀ XÒVmd{O, ]oh`m± Am°a A›`
dÒV˛Eß V] VH$ hr A[Z{ H$„O{ _| aI{Jm O] VH$ oH$ OrEgQ>r H$mZyZ H$r oH$gr ^r ‡oH´$`m
H${ CZH$r OmßM H${ obE OÍ$ar hm{ & A] H$] VH$ OÈar h° BgH$m \$°gbm ^r Vm{ dhr AoYH$mar
H$aV{ h¢ Om{ oH$ OmßM H$aV{ h¢ AVï Ï`dhmoaH$ Í$[ g{ Am[ _mZ b| oH$ `h AoYH$moa`m| H${
odd{H$ [a oZ ©̂a h° oH$ d{ H$] BZ XÒVmd{Om| H$r OmßM [yar H$a B›h| gÂ]ßoYV Ï`o∫$ H$m{ bm°Q>mV{
h¢ &

H$m°Z g{ XÒVmd{O, ]oh`m± [hb{ bm°Q>mZr hm|Jr - Ymam 67 (3) ï

d{ XÒVmd{O, ]oh`m± Am°a A›` dÒV˛Eß Om{ O„V H$r JB© h°ß `m oH$gr ^r Ï`o∫$ ¤mam [{e
H$r JB© h°ß b{oH$Z Bg H$mZyZ H${ ‡mdYmZm| Am°a oZ`_m| H${ VhV oH$gr ‡H$ma H$m Zm{oQ>g Omar
H$aV{ g_` BZ XÒVmd{Om|, ]oh`m| Am°a A›` dÒV˛Am| [a H$m{B© ^am{gm Zht oH$`m J`m `m {̀
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Zm{oQ>g Omar H$aZ{ H${ Xm°amZ B›h| AmYma Zht ]Zm`m J`m Vm{ Zm{oQ>g Omar H$aZ{ H${ 30 d| oXZ
VH$ bm°Q>m oX`m OmEJm & grYr gr ]mV `h h° oH$ oOZ XÒVmd{Om{ß, ]oh`m| Am°a dÒV˛Am| H${
AmYma [a H$m{B© H$a Mm{ar H$m `m H$m{B© Zm{oQ>g Omar hr Zht oH$`m J`m h° Vm{ o\$a CZH$m od^mJ
H${ ob {̀ C[`m{J hr Zht hm{Jm o\$a C›h| A[Z{ [mg aIZ{ H$m H$m{B© Am°oMÀ` Zht h° &

grb H$aZ{ Edß Vmbm BÀ`moX Vm{∂SZ{ H${ AoYH$ma - Ymam 67(4) ï

`oX Vbmer H${ Xm°amZ AoYH$mar H$m{ Cg oH$gr [oaga, Ab_mar, Bb{∑Q≠m∞oZH$ gmYZ,
]m∞∑g `m gßXyH$ _| OmZ{ g{ `m Im{bZ{ g{ am{H$m OmVm h° Ohm± Cg{ `h eH$ h° oH$ H$m{B© _mb,
]oh`m±, XÒVmd{O, aoOÒQ>g© oN>[mE JE h¢, _| OmZ{ g{ am{H$m OmVm h° Vm{ Cg AoYH$mar H${ [mg
Cg{ grb H$aZ{ `m Vm{∂S>Z{ H$m AoYH$ma hm{Jm & `hm± Vm{∂S>Z{ g{ Ame` A›Xa K˛gZ{ H${ ob {̀
Vmbm Vm{∂S>Zm, [mgdS>© Vm{∂S>Zm BÀ`moX h° & {̀ EH$ Òdm^modH$ ‡mdYmZ h° oOgg{ AoYH$•V
AoYH$mar Vmbmer H${ Xm°amZ A[Zm H$m ©̀ [yam H$a gH${ `oX gm_m›` VarH${ g{ Cg AoYH$mar
H$m{ [oaga, Ab_mar, Bb{∑Q≠m∞oZH$ gmYZ, ]m∞∑g `m gßXyH$ VH$ OmZ{ g{ `m Im{bZ{ g{ am{H$m
OmVm h° &

oOg Ï`o∫$ g{ XÒVmd{O, b{I{ O„V oH$ {̀ JE h¢ ∑`m Cg{ CZH$r ‡oV `m ZH$b b{Z{
H$m AoYH$ma h° - Ymam 67 (5) ï

`h ]h˛V hr _hÀd[yU© ‡ÌZ h° Om{ ha ]ma dhmß oddmX H$m H$maU ]ZVm h° Ohm± O„Vr
Am°a Vbmer H$r H$m ©̀dmhr hm{Vr h° & AmB {̀ X{I| oH$ OrEgQ>r H$mZyZ ∑`m H$hVm h° Bg gÂ]›Y
_| & oOg Ï`o∫$ g{ H$m{B© ^r ]oh`m±, XÒVmd{O BÀ`moX O„V oH$ {̀ OmV{ h¢ dh AoYH$•V AoYH$mar
H$r C[oÒWoV _| CZH$r H$m∞[r b{ gH$Vm h° `m ZH$b H$a gH$Vm h° & BgH${ obE AoYH$•V
AoYH$mar V` H$a{Jm oH$ H$m∞o[`mß Edß ZH$b H$], oH$g g_` Am°a H$hm± g{ br Om gH$Vr h¢ &

b{oH$Z `hm± ^r H$mZyZ Z{ EH$ Am°a odd{H$moYH$ma AoYH$•V AoYH$mar H$m{ X{ oX`m h°
oH$ `oX dh E{gm g_PVm h° oH$ Bg Vah g{ br JB© ZH$b Edß H$m∞o[`mß AmJ{ hm{Z{ dmbr Om±M
[∂S>Vmb H${ ob {̀ hmoZH$maH$ hm|J{ Vm{ d{ BgH${ obE _Zm H$a gH$V{ h¢ Ohm± ^r Bg Vah H${
‡mdYmZ ]Zm H$a AoYH$•V AoYH$mar H$m{ odd{H$mZ˛gma oZU©̀  b{Z{ H$m AoYH$ma oX`m OmVm
h° Cg_| [a{emZr Vm{ H$a XmVm H$m{ hr hm{Vr h° &

VÀH$mobH$ Í$[ g{ O„V oH$ {̀ h˛E _mb H$m{ N>m{∂S>Zm - Ymam 67(6) ï

O„V oH$ {̀ h˛E _mb H$m{ oZ`_mZ˛gma ]mßS> ^aZ{ Am°a dmßoN>V O_mZV X{Z{ H${ ]mX `m o\$a
dmßoN>V Q>°∑g, „`mO Am°a [{ZmÎQ>r ^aZ{ H${ ]mX VmÀH$mobH$ AmYma [a (on provisional
basis) N>m{∂S> oX`m OmEJm & BgH$m ‡mdYmZ OrEgQ>r AoYoZ`_ H${ oZ`_ gßª`m 140 _|
oH$`m J`m h° & Bg gÂ]›Y _| `oX _mb [a bJZ{ dmbm H$a, „`mO Edß [{ZmÎQ>r H$m{ M˛H$mE
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o]Zm ^r _mb H$m{ EH$ og∑ ẁoaQ>r ]mßS> ^aZ{ Edß Cg _mb [a bJZ{ dmb{ H$a, „`mO Am°a
[{ZmÎQ>r H${ ]am]a ]¢H$ JmaßQ>r X{Zr hm{Jr & `hm± EH$ Am°a ]mV ‹`mZ aI| oH$ `oX H$m{B© _mb
Om{ VmÀH$mobH$ AmYma [a N>m{∂S>{ OmZ{ H${ `m{Ω` h° Am°a gÂ]ßoYV Ï`o∫$ Cg{ ]mßS> ^aZ{ H${ 30
oXZ H${ ^rVa Bg Vah g{ Zht N>∂̨S>mVm h° Vm{ g_˛oMV AoYH$mar H$m{ E{g{ _mb H$m{ Ymam 67
(8) H${ VhV oZ[Q>mZ{ H$m AoYH$ma o_b OmEJm & Ymam 67 (8) H${ VhV EH$ AoYgyMZm
Omar H$r JB© h° oOg_| E{g{ _mb H$m oOH´$ h° oOgH$m oZ[Q>mam V˛aßV H$aZm h˛Am h° Am°a `h
gyoM Om{ oXZmßH$ 13-6-2018 H$m{ AoYgyMZm 27/2018 H${ Ooa {̀ Omar H$r JB© h° CgH$r
‡odÔr gßª`m 17 _| E{g{ _mb H$m oOH´$ h° Om{ oH$ VmÀH$mobH$ Í$[ g{ N>m{∂S>m Om gH$Vm h°
b{oH$Z gÂ]ßoYV Ï`o∫$ Z{ Cg{ og∑ ỳoaQ>r ]mßS> X{Z{ H${ 30 oXZ H${ ^rVa ‡mflV Zht oH$`m h° &

`oX _mb O„Vr H${ ]mX oZ`V AdoY _| Zm{oQ>g hr Omar Zht hm{ ? Ymam 67(7)ï

H$mZyZ H$r Bg Ymam H${ VhV `oX H$m{B© _mb O„V oH$`m J`m h° Am°a E{gr O„Vr H${
6 _mh VH$ Bg _mb H${ gÂ]›Y _| H$m{B© Zm{oQ>g Zht Omar Zht oH$`m OmVm h° Vm{ O„V H$r
JB© VmarI g{ 6 _mh ]rV OmZ{ H${ ]mX dh _mb N>m{∂S> oX`m OmEJm & `hm± EH$ Am°a ]mV h°
Om{ oH$ ‹`mZ aIZ{ H${ `m{Ω` h° Am°a dh h° oH$ `oX [`m©flV H$maU ‡Xoe©V oH$ {̀ OmV{ h¢ Vm{
`h 6 _mh H$r AdoY g_˛oMV AoYH$mar ¤mam 6 _mh VH$ H${ obE Am°a ]∂T>mB© Om gH$Vr
h° &

^maVr` XßS> ‡oH´$`m gßohVm 1973 H${ ‡mdYmZ bmJy hm{Zm - Ymam 67(10) ï

^maVr` XßS> gßohVm ‡oH´$`m H${ Vbmer Edß O„Vr H${ gÂ]›Y _| Om{ ^r ‡mdYmZ h°ß,
d{ Ohm± VH$ hm{ gH${, dh OrEgQ>r H${ Xm°amZ H$r JB© Vbmer Edß O„Vr [a ^r bmJy hm|J{ &
b{oH$Z Bg_| og\$© EH$ hr \$H$© hm{Jm oH$ Ohm± ^maVr` XßS> ‡oH´$`m gßohVm 1973 H$r Ymam
165 (5) _| Ohm± _oOÒQ≠{Q> e„X ‡`m{J oH$`m J`m h° dhmß OrEgQ>r _| BgH$r OJh Am ˛̀∫$
e„X H$m ‡`m{J hm{Jm &

H$amdßMZ _| obflV Ï`o∫$ H${ b{I{, XÒVmd{O BÀ`moX O„V H$aZm - Ymam 67(11)ï

`oX g_˛oMV AoYH$mar H${ [mg `h odÌdmg H$aZ{ H${ H$maU h° oH$ oH$gr Ï`o∫$ Z{ H$a
H$r Mm{ar H$r h° `m dh H$a Mm{ar H$aZ{ H${ ‡`mg H$a ahm h° Vm{ {̀ AoYH$mar E{g{ H$maUm| H$m{
[hb{ oaH$m∞S>© H$a|J{ Am°a CgH${ g_j E{g{ Ï`o∫$ ¤mam ‡ÒV˛V b{Im|, aoOÒQ>a Am°a XÒVmd{O
H$m{ O„V H$a|J{ Am°a BgH$r agrX Cg Ï`o∫$ H$m{ X|J{ & Bg Vah O„V oH$ {̀ JE b{Im|, aoOÒQ>a
Am°a XÒVmd{O V] VH$ am{H${ aI|J{ O] VH$ oH$ CZH$r OÈaV Bg AoYoZ`_ `m CgH${ VhV
]Zm {̀ J {̀ oZ`_m| H${ VhV oH$gr Ao^`m{OZ H$r H$m ©̀dmoh`m| H${ obE AmdÌ`H$ h° &

AmB {̀ X{I| oH$ `h Ymam 67 (11) ∑`m| ]ZmB© J`r h° ?
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`h Ymam oH$gr ^r Ï`o∫$ [a bmJy hm{ gH$Vr h° Cg Ï`o∫$ H$m H$a`m{Ω` Ï`o∫$ hm{Zm,
Q≠mßg[m{Q>© Am∞[a{Q>a hm{Zm `m oH$gr Jm{Xm_ `m ^ S>maKa H$m _mobH$ `m gßMmbH$ hm{Zm AmdÌ`H$
Zht h° & `h ‡mdYmZ g^r Ï`o∫$`m| [a bmJy h° &

OrEgQ>r AoYH$mar ¤mam OmßM H${ obE _mb IarXZm - Ymam 67(12) ï

OrEgQ>r Am ˛̀∫$ `m CZH${ ¤mam AoYH$•V oH$ {̀ JE AoYH$mar ]rOH$ `m o]b g{ O∂̨S{
_m_bm| H$r Om±M H$aZ{ h{V˛ A[Z{ ¤mam AoYH$•V oH$ {̀ h˛E oH$gr ^r Ï`o∫$ ¤mam oH$gr ^r H$a`m{Ω`
Ï`o∫$ H${ H$mam{]ma [oaga g{ _mb `m g{dm `m Xm{Zm| H${ g{dm `m _mb H$m{ IarX H$a gH$|J{ &
E{g{ IarX{ JE _mb H$m{ ]{MZ{ dmb{ Ï`o∫$ H$m{ dmo[g b{Zm hm{Jm Am°a Bg gÂ]›Y _| Omar
o]b H$m{ oZaÒV H$a dh amoe bm°Q>mZr hm{Jr & OrEgQ>r AoYH$mar OrEgQ>r S>rbg© H${ ¤mam
Omar oH$ {̀ OmZ{ dmb{ o]bm| H$r Om±M H$a gH${ BgobE `h ‡mdYmZ ]Zm`m J`m h° BgH${ obE
Am_ Vm°a [a OÈaV [∂S>Z{ [a OrEgQ>r AoYH$mar A[Z{ ¤mam EH$ Ï`o∫$ H$m{ AoYH$•V H$aV{
h°ß Om{ oH$ S>_r IarXXma ]ZmH$a _mb `m g{dm H$r IarX H$aVm h° &

❑

OrEgQ>r H${ VhV oJa‚Vmar H${ ‡mdYmZ

- grE. g˛Yra hmbmIßS>r

AmO Am[g{ h_ OrEgQ>r H$mZyZ g{ O∂̨S>{ EH$ ]h˛V hr gßd{XZerb _˛‘{ [a MMm© H$a
ah| h° Am°a dh h° OrEgQ>r H$mZyZ _| oJa‚Vmar H${ ‡mdYmZ & OrEgQ>r oOg g_` ^maV _| bJm`m
J`m Wm Cg g_` EH$ gdmb g]g{ AoYH$ MMm© H$m odf` Wm dh Wm ∑`m OrEgQ>r _| oJa‚Vmar
^r hm{ gH$Vr h° ? Am°a `oX hm± Vm{ oH$Z [oaoÒVoW`m| _| oH$gr EH$ S>rba H$m{ OrEgQ>r
AoYH$moa`m| ¤mam oJa‚Vma oH$`m Om gH$Vm h° Am°a ∑`m OrEgQ>r H$mZyZ H$r oH$gr ^r ‡oH´$`m
H$m [mbZ Zht oH$ {̀ OmZ{ [a hr oH$gr S>rba H$m{ OrEgQ>r AoYH$mar oJa‚Vma H$a gH$V{ h¢ &

AmB©̀ { X{I| oH$ ∑`m h° OrEgQ>r H$mZyZ _| oJa‚Vmar H${ ‡mdYmZ Am°a oH$g Vah h_ `h
H$h ah| h¢ oH$ gm_m›` Í$[ g{ Am_ H$aXmVm BZg{ bJ^J A‡^modV h° &

H$] bmJy hm|J{ OrEgQ>r _| oJa‚Vmar H${ ‡mdYmZ ï

OrEgQ>r _| oJa‚Vmar H${ ‡mdYmZ OrEgQ>r H$mZyZ H$r Ymam 69 _| oXE JE h¢ oOg{ h_
Ymam 13 H${ gmW [∂T|>J{ Vm{ `h [m |̀J{ oH$ `h ‡mdYmZ H${db ode{f ‡H$ma H$r H$a H$r Mm{ar
[a hr bmJy h° Am°a V^r bmJy hm|J{ O] oH$ H$a H$r Mm{ar H$r aH$_ 2 H$am{∂S> È[ {̀ g{ AoYH$
hm{ Vm{ Am[ `h _mZ H$a MobE Am_ H$aXmVm H$m Bg ‡mdYmZ g{ gm_m›` Vm°a [a H$m{B© gÂ]›Y
Zht h° & EH$ Am°a ]mV Om{ Bg ‡mdYmZ H${ gmW O∂̨S>r h° dh `h h° oH$ ÒWmZr` OrEgQ>r
AoYH$mar`m| H$m{ oJa‚Vmar H$m AoYH$ma ‡mflV Zht h° Am°a `h oJa‚Vmar OÍ$ar h° `m Zht h°

(24)
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BgH$m \$°gbm b{Z{ H$m AoYH$ma og\$© OrEgQ>r Am ˛̀∫$ H$m{ hr h° Am°a E{gm \$°gbm b{Z{ H${
]mX Am ˛̀∫$ hr oH$gr AoYH$ar H$m{ Bg oJa‚Vmar H${ obE AoYH$•V H$a|J{ &

AmB©̀ { BZ ‡mdYmZm| H$m A‹``Z H$a| Om{ oH$ OrEgQ>r H$mZyZ H$r Ymam 69 _| oX {̀ J {̀
h¢ :

Om{ _m_b{ Ymam 69 _| oJa‚Vmar H${ obE ]Vm {̀ JE h¢ d{ Ymam 132(1) H$r C[Ymam
(a), (b), (c) Am°a (d) _| CÎb{oIV h˛E H$a Mm{ar H${ _m_b{ h¢ AmB©̀ { X{I| oH$ {̀ ∑`m
_m_b{ h¢ oOZ_| `oX OrEgQ>r Am ˛̀∫$, `oX CZH${ [mg E{gm odÌdmg H$aZ{ H${ H$maU h¢ oH$
S>rba Z{ oZÂZoboIV A[amY oH$ {̀ h¢ Am°a BZ_| H$a Mm{ar H$r aH$_ EH$ oZoÌMV gr_m g{
AoYH$ h° Vm{ d{ S>rba H$r oJa‚Vmar H${ AmX{e X{ gH$V{ h¢ & AmB©̀ { X{I| oH$ Ymam 132 (1)
_| CÎb{oIV d{ A[amY H$m°Z g{ h°ß ï-

Ymam 132 H${ d{ _m_b{ oOZ_| OrEgQ>r Am ˛̀∫$ Ymam 69 H${ VhV oJa‚Vmar H${ AmX{e
X{ gH$V{ h¢ -

Ymam 132 H$r A[amY H$m oddaU
C[Ymam

(a) H$a Mm{ar H${ C‘{Ì` g{ H$m{B© ^r Ï`o∫$ o]Zm o]b Omar oH$ {̀ oH$gr ^r _mb
`m g{dm H$r gflbmB© H$aVm h° &

(b) H$m{B© ^r Ï`o∫$ OrEgQ>r ‡mdYmZm| H$m CÎbßKZ H$aV{ h˛E oH$gr _mb `m
g{dm AWdm Xm{Zm| H$r gflbmB© oH$ {̀ o]Zm hr o]b Omar H$aVm h° oOgg{
H$m{B© JbV BZ[˛Q> br JB© hm{ `m oH$gr ‡H$ma H$m oa\$ßS> ob`m J`m hm{ &

(c) H$m{B© ^r o]Zm _mb `m g{dm AWdm Xm{Zm| H$r gflbmB© h˛E o]Zm Omar oH$ {̀
JE E{g{ o]b oOZH$m CÎb{I D$[a (b) _| oH$`m J`m h° H${ AmYma [a
BZ[˛Q> H´${oS>Q> b{Vm h° &

(d) H$m{B© ^r Ï`o∫$ `oX OrEgQ>r H$a A[Z{ J´mhH$ g{ EH$Ã H$aVm h° Am°a CgH${
O_m H$aZ{ H$r oZ`V oVWr g{ VrZ _hrZ{ VH$ Cg{ O_m Zht H$amVm h° &

BZ 4 ‡H$ma H${ A[amYm| [a OrEgQ>r Am ˛̀∫$ S>rba H$r oJa‚Vmar H$m \$°gbm b{ gH$V{
h¢ `oX d{ OÈar g_P{ Vm{ b{oH$Z `h \$°gbm b{Z{ H${ [hb{ `h ^r X{IZm hm{Jm oH$ `h A[amY
Ymam 132(1) H$r C[Ymam (i) AWdm (ii) H${ VhV XßS>Zr` h¢ Am°a `oX E{gm Zht h° Vm{
o\$a oJa‚Vmar H${ AmX{e Zht oXE Om gH$V{ h¢ &

132(1) H$r C[Ymam (i) `m (ii) H$m A‹``Z H$aZ{ [a {̀ [Vm bJVm h° oH$ C[Ymam

www.dineshgangrade.com



Tax Law Decisions (Vol.  6590

(i) Vm{ 5 H$am{∂S> g{ D$[a H$r H$a Mm{ar H$m{ gß]m{oYV H$aVr h° Am°a C[Ymam (ii) 2 H$am{∂S>
g{ 5 H$am{∂S> H$r H$a Mm{ar H${ obE h° `hm± Am[ ‹`mZ aI{ß oH$ h_ `hm± oJa‚Vmar H${ ‡mdYmZ
Om{ oH$ Ymam 69 _| oXE h¢ CZH$m A‹``Z H$a ah| h¢ Zm oH$ BZ A[amYm| [a gOm H${ ‡mdYmZm|
H$m & 2 H$am{∂S> g{ D$[a H$r Mm{ar [a oJa‚Vmar H$m ‡mdYmZ Vm{ h° hr b{oH$Z Bgg{ ZrM{ H${
A[amY ^r V` hm{ OmZ{ [a ^r gOm H$m ‡mdYmZ Vm{ h° hr b{oH$Z BZ_| Ymam 69 _| oXE JE
‡mdYmZm| H${ AZ˛gma oJa‚Vmar H${ AmX{e Zht oX {̀ Om gH$V{ h¢ & Bg ‡H$ma g{ `h Ò[Ô h°
oH$ oH$Z A[amYm| H${ obE oJa‚Vmar H${ AmX{e X{Z{ H${ AoYH$mam| H$m ‡`m{J oH$`m Om gH$Vm
h° b{oH$Z `h ^r ‹`mZ aI| BZ ‡H$aUm| _| Q>°∑g H$r Mm{ar H$r aH$_ 2 H$am{∂S> g{ AoYH$ hm{Zr
MmohE &

AmB©̀ { Bg gÂ]›Y _| Ymam 69 Om{ oH$ OrEgQ>r Am ˛̀∫$ H${ oJa‚Vmar H${ AoYH$mam| H${
gÂ]›Y _| h° H${ A›` ‡mdYmZm| H$m A‹``Z H$a| ï-

H´$.    $‡mdYmZ

1. `oX OrEgQ>r Am ẁ∫$ H${ [mg E{g{ H$maU h°ß oOZg{ C›h| `h odÌdmg hm{Vm hr oH$ EH$
S>rba Z{ Ymam 132 H$r C[Ymam (a), (b) , (c) Am°a (d) _| CÎb{oIV H$a Mm{ar
H$m A[amY oH$`m h° Am°a OrEgQ>r Am ˛̀∫$ E{g{ odoeÔ _m_bm| _| Ohmß H$a Mm{ar H$r
aH$_ 2 H$am{∂S> Í$[ {̀ g{ AoYH$ hm{ oJa‚Vmar H${ AmX{e X{ gH$V{ h¢ & Bgr Vah H$m A[amY
`oX EH$ ]ma gOm [mZ{ H${ ]mX Xygar ]ma oH$ {̀ OmV{ h°ß Am°a oOZ_| Ymam 132 H${ VhV
"o\$a g{ gOm hm{ gH$Vr h°' Vm{ Am ˛̀∫$ 2 H$am{∂S> H$r H$a Mm{ar H$r gr_m H$m{ ‹`mZ _|
aI{ o]Zm oJa‚Vmar H$m AmX{e X{ gH$V{ h¢ & Am ˛̀∫$ E{g{ ha _m_b{ _| oJa‚Vmar H${ AmX{e
X|J{ hr E{gm ^r H$mZyZ _| Zht obIm h° d{ oJa‚Vmar H${ AmX{e X{ gH$V{ h¢ Am°a `h OrEgQ>r
Am ˛̀∫$ H${ odd{H$ [a N>m{∂Sm J`m h° oH$ d{ Bg ]ma{ _| ∑`m E{gm AmX{e X{Zm MmhV{ h¢ &

2. `oX OrEgQ>r Am ˛̀∫$ oJa‚Vmar H$m AmX{e X{V{ h¢ Vm{ d{ BgH${ obE AoYH$mar H$m{ AoYH$•V
H$a{ßJ{ & `hm± ‹`mZ aI{ß oJa‚Vmar Vm{ AoYH$•V AoYH$mar H$a{Jm b{oH$Z Cg{ oJa‚Vmar
H$m \$°gbm b{Z{ H$m AoYH$ma Zht h° &

3. oJa‚Vmar H${ obE Xm{ Vah H${ _m_b{ hm|J{ & EH$ Vm{ dh oOZ_| O_mZV o_b gH$Vr
h° Am°a Xyga{ d{ oOZ_| J°a-O_mZVr hm|J{ & BZ Xm{Zm| H$m oddaU Bg b{I _| AmJ{ oX`m
Om ahm h° &

4. oOg ^r Ï`o∫$ H$m{ Bg H$mZyZ H${ VhV oJa‚Vma oH$`m OmVm h° CgH${ AoYH$mam| H$r
ajm H$m ^r ‡]ßY Bg H$mZyZ _| h° & oOg Ï`o∫$ H$m{ Bg Ymam H${ VhV oJa‚Vma oH$`m
OmVm h° Ohm± CÎb{oIV A[amY H$r l{Ur J°a O_mZVr h° Vm{ Cg S>rba H$m{ oJa‚Vmar
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H${ H$maU ]VmZ{ hm|J{ Am°a oJa‚Vmar H${ 24 KßQ>{ H${ A›Xa _oOÒQ≠{Q> H${ gm_Z{ ‡ÒV˛V
H$aZm hm{Jm &

J°a O_mZVr A[amY d{ hm|J{ oOZ_| H$a Mm{ar H$m Amam{[ 5 H$am{∂S> g{ AoYH$ h° &

5. Ohmß CÎÎ{oIV A[amY oOgH${ obE oJa‚Vmar H$r JB© h° O_mZVr h° AWm©V H$a Mm{ar
H$r Amam{o[V aH$_ 5 H$am{∂S> Í$[ {̀ g{ H$_ h° dhmß S>rba H$m{ O_mZV X{ Xr OmEJr Am°a
`oX O_mZV _| H$m{B© Ï`dYmZ AmVm h° Vm{ Cg{ _oOÒQ≠{Q> H$m{ g˛[˛X© H$aZm hm{Jm &

6. O_mZVr _m_bm| H${ gß]ßY _| oJa‚Vma Ï`o∫$ H$m{ O_mZV [a `m oH$gr A›` VarH${ g{
N>m{∂S>Z{ H${ OrEgQ>r H${ ghm`H$ Am ˛̀∫$ Edß C[m ˛̀∫$ H$m{ dhr AoYH$ma ‡mflV h¢ Om{ oH$
EH$ [˛obg ÒQ>{eZ H${ BßMmO© H$m{ Bg gÂ]›Y _| ‡mflV h° &

`hm± `h ‹`mZ aI| oH$ oJa‚Vmar H$m AmX{e X{Z{ H${ [hb{ OrEgQ>r Am ˛̀∫$ H$m{ `h
g˛oZoÌMV H$aZm hm{Jm oH$ CZH${ [mg `h odÌdmg H$aZ{ H${ H$maU h¢ oH$ S>rba Z{, {̀ A[amY
Om{ D$[a CÎb{oIV h¢, oH$ {̀ h¢ oOZH$m oOH´$ Ymam 132 (1) (a), (b), (c) Am°a (d)
_| h° Am°a H$a Mm{ar H$r aH$_ 2 H$am{∂S> Í$[ {̀ g{ AoYH$ h° & S>rba H$r oJa‚Vmar EH$ ]h˛V
hr gßd{XZerb odf` h° Am°a BgobE H$mZyZ _| Bg ‡mdYmZ H$m{ ]h˛V hr gmdYmZr H${ gmW
]Zm`m J`m h° & `hm± `h ‹`mZ aI{ß oH$ 5 H$am{∂S> g{ D$[a H$r H$a Mm{ar H${ A[amY J°a O_mZVr
h¢ Am°a Bgg{ ZrM{ H${ A[amY _| O_mZV Cgr g_` o_b gH$Vr h° &

oJa‚Vmar H$] H$r OmZr MmohE ï

`h ode˛’ Í$[ g{ Am ˛̀∫$ H${ odd{H$mYrZ oZU©̀  [a AmYmoaV h° b{oH$Z O°gm oH$ _¢Z{
[hb{ ^r obIm h° oJa‚Vmar Am°a dh ^r EH$ H$a H$mZyZ H${ VhV `h EH$ ]h˛V hr gßd{XZerb
_m_bm h° & AV: BZ AoYH$mam| H$m ‡`m{J ]h˛V hr gmdYmZr g{ oH$`m OmZm MmohE & oZU©̀
b{Z{ H${ Xm°amZ gm_›` Í$[ g{ oZÂZoboIV H$maH$m| H$m{ ‹`mZ _| b{Z{ H${ ]mX hr eo∫$ H$m C[`m{J
oH$`m OmZm MmohE ï-

1. A[amY H$r CoMV OmßM &

2. \$ama hm{Z{ g{ Ï`o∫$ H$m{ am{H$Z{ H${ obE

3. g]yVm| H${ gmW N{>∂S>N>m∂S> hm{Z{ H$r gß̂ mdZm H$m{ am{H$Z{ H${ obE &

4. Jdmh `m Jdmhm| H$m{ S>am X{Z{ `m ‡^modV H$aZ{ g{ am{H$Z{ H${ obE &

{̀ H$˛N> H$maU h¢ oO›h| EH$ Ï`o∫$ H$m{ oJa‚Vma H$aZ{ H$m oZU©̀  H$aV{ g_` odMma oH$`m
OmZm MmohE &

❑
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GST - Arrest Provisions
- CA. Sudhir Halakhandi

What is the Meaning of Arrest :
Taking into custody of a person under some lawful command or

authority. In other words, a person is said to be taken and restrained of his
liberty by power or colour of Lawful warrant.

From various Judicial Pronouncements.
When to Arrest :
* To ensure proper investigation of the case.
* To prevent such person from absconding.
* To prevent the possibility of tempering the evidence.
* Intimidating or influencing the witnesses.
Power of Arrest :

69(1) Where the Commissioner has reasons to believe that a person
has committed any offence specified in clause (a) or clause (b) or clause (c)
or clause (d) of sub-section (1) of section 132 which is punishable under
clause (i) or (ii) of sub-section (1), or subsection (2) of the said section, he
may, by order, authorise any officer of central tax to arrest such person.
69(1) in Simple Language :
Commissioner has reason to believe that :-

a person has committed any offence which is specified in clause (a) or Clause
(b) or Clause (c) or Clause (d) of Section 132(1)

and

which is punishable under Section 132(1)(i) or 132(1)(ii) or 132(2).

He may by order, authorise any officer of central tax to arrest such
Person.
Offences for Arrest :

Section 132(1)(a)

Supplies any Goods or Services or both without issue of Invoice in violation
of provisions of Act and Rules, with a intention to evade Tax.

(25)
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Section 132(1)(b)

Issue any invoice without supply of Goods or services or both in violation
of Provisions of this Act and rules leading to wrongful availment or utilisation
of input credit or refund of Tax.

Section 132(1)(c)

Avails input credit using such invoices or bill referred to in clause (b)

Section 132(1)(d)

Collects any amount as Tax but fails to pay the same to the Government
beyond a period of three months from the date on which payment becomes
due.

When these offences can lead to arrest :
If these offences are punishable under section 132(1)(i) or 132(1)(ii)

or 132(2).
132(1) (i) :- TAX EVASION ETC. EXCEEDS 5 CRORE

In cases where the amount of tax evaded or the amount of input credit
wrongly availed or utilised or the amount of refund wrongly taken exceeds
5 crore rupees with a imprisonment for a term which may extend to 5 years
and with fine.
132(1)(ii) :- TAX EVASION ETC. EXCEEDS 2 CRORE BUT NOT
5 CRORE

In cases where the amount of tax evaded or the amount of input credit
wrongly availed or utilised or the amount of refund wrongly taken exceeds
2 crore rupees but does not exceed 5 Crore rupees with a imprisonment
for a term which may extend to 3 years and with fine.
When these offences can lead to Arrest- 132(2) :

Second offence by a person who is already convicted under Section
132 for an offence then he shall be punishable for the second and every
subsequent offences with imprisonment for a term which may extend to five
years or with fine.
Section 69(2):- Cognizable offence :

When a person is arrested under section 69(1) for an offence which
is mentioned under section 132(5) then the officer authorised to arrest the
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person shall inform such of the grounds of arrest and produce him before
him before a Magistrate within twenty – four hours.

Section 132(5) :- offences specified in Clause (a) to (d) of Section
132(1) which is punishable under Section 132(1)(i) shall be cognizable and
nonbailable [i.e. exceeding 5 Crores]
Non-Cognizable or bailable offence :
As per Section 69(3)(a)

Where a person is arrested under sub-section (1) for any offence
specified under Section 132(4), he shall be admitted to bail or in default of
bail, forwarded to the custody of the Magistrate.
Section 132(4)

Notwithstanding anything contained in the code of criminal procedure,
1973 (32 of 1974), all the offences under this Act, except referred to in
Section 132(5) shall be Non Cognizable and bailable.
Power of the Authorised officer in case of Non Cognizable Offence:
Section 69(3)(b):

In case of Cognizable and bailable offence, the deputy commissioner
or Assistant commissioner shall, for the purpose of relating to an arrested
person on bail or otherwise have the same powers and subject to the same
provisions as an office in-charge of a Police station.
Precautions to be taken while arresting :

DK Basu Vs. State of West Bengal 1997 (1) SCC 416 Hon. Supreme
Court has issued following guidelines:
1. Clear Identification of the Authorised Officers.
2. Arrest Memo- attested by witness either family member or respectable

person of locality and counter signed by the arrestee.
3. The person arrested and detained shall have a right to inform to his one

relative, friend or well wisher unless the witness of Arrest memo is a
friend or relative of the arrestee.

4. The Time, Place of arrest and venue of custody to informed to next
friend or relative of the arrestee, if he is living outside the city within
8 to 12 years.

5. The person arrested shall be informed about his right to inform his
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relative or friend as soon as he put under arrest or detained.
6. An entry must be made in the diary regarding arrest of person, the name

of next friend of the persons informed about the arrest and the name
of officer whose custody the arrestee is.
* The arrestee should be examined at the time of arrest for major

or minor injuries, at his request.
* The arrestee should be medically examined for every 48 Hours

during his detention.
* The copies of all the documents including arrest memo should be

sent to magistrate for his record.
* The arrestee may be permitted to meet his lawyers during

interrogation though not throughout the interrogation.
* The police control room should be provided for the display of the

arrest information within 12 hours of the arrest.
❑

am¡`m| H$r joV[yoV© H$m _m_bm AmoIa ∑`m h˛Am OrEgQ>r H$r 41dt
_rqQ>J _|

- grE. g˛Yra hmbmIßS>r

H$m{odS> -19 H${ ‡^md g{ H$|– Am°a am¡`m| H${ amOÒd _| ^mar H$_r AmB© h° b{oH$Z gaH$mam|
H$m{ A[Z{ IM} Am°a odH$mg H$r `m{OZmEß MbmZ{ H${ obE YZ H$r AmdÌ`H$Vm Vm{ ah{Jr hr
Am°a OrEgQ>r H$m¢ogb H$r 41dt _rqQ>J Bgr _˛‘{ H$m hb oZH$mbZ{ H${ obE [hb H$r JB©
h° & X{oI {̀ amOÒd `oX am¡`m| H$m H$_ hm{ ahm h° Vm{ H$|– H$m amOÒd ^r Bgg{ AN>yVm Zht
h° Am°a Bg _˛‘{ [a amOÒd H$m gßH$Q> Xm{Zm| Am{a hr h° `m h_ `h H$h| oH$ Mmam| Am{a hr h° &
b{oH$Z `hm± MMm© am¡`m| H${ Bg gmb H${ OrEgQ>r amOÒd _| Z˛H$gmZ H$r h° oH$ BgH${ obE
∑`m oH$`m Om gH$Vm h° &

OrEgQ>r H$m°ßogb H$r 41dt _rqQ>J _| Om{ H$˛N> odMma od_e© h˛Am Am°a H$|– gaH$ma
¤mam Om{ am¡`m| H$m{ amOÒd _| H$_r g{ joV[yoV© H${ obE F$U b{Z{ H$m ‡ÒVmd oX`m J`m oOg
[a am¡`m| g{ AbJ AbJ ‡oVoH´$`mEß Am ahr h¢ & AmB©̀ { gab ^mfm _| g_P| oH$ `h _˛‘m
∑`m h° Am°a BVZm AoYH$ Bg [a MMm© ∑`m| hm{ ahr h° Am°a `h ^r X{I| oH$ BgH${ Abmdm
H$m{B© Am°a odH$Î[ ^r h¢ ?

Agb _| Bg _rqQ>J H$m C‘{Ì` H$|– H$r Am{a g{ am¡`m| H$m{ amOÒd Z˛∑gmZ g{ ^a[mB©

(26)
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Zht Wm ]oÎH$ amOÒd _| H$_r Am°a joV[yoV© g{g g{ hm{Z{ dmbr dgybr H${ ]rM Om{ ]∂Sm AßVa
AmZ{ dmbm h° CgH$r ∑`m Ï`dÒWm hm{ gH$Vr h° BgH${ ]ma{ _| H$|– H${ odMmam| `m odH$Î[m|
g{ H$|– am¡`m| H$m{ AdJV H$am`m J`m h° &

Am[ `h _mZ H$a MobE Om{ ^r amOÒd _| H$_r AmB© h° `m Bg df© ]M{ h˛E g_` _|
AmZ{ dmbr h° CgH$m H$m{B© AoVoa∫$ ]m{P Zht S>mbm Om ahm h° ∑`m|oH$ Bg gÂ]›Y _| Om{
^r F$U ob`m OmEJm CgH$m Am°a CgH${ „`mO H$m ˛̂JVmZ joV[yoV© g{g H$r dgybr g{ hr
oH$`m OmEJm Am°a BgH${ obE joV[yoV© g{g H$m{ Om{ oH$ Bg g_` 5 gmb H${ obE hr h° Cg{
AmJ{ ]∂Tm`m OmEJm &

X{oI {̀ `oX am¡`m| H$m{ OrEgQ>r bmJy hm{Z{ H${ H$maU H$m{B© amOÒd H$m Z˛∑gmZ hm{ ahm h°
Vm{ H$|– H$m{ BgH$r [hb{ 5 df© VH$ ^a[mB© H$aZr h° Am°a BgH${ obE joV[yoV© g{g H$˛N> dÒV˛Am|
[a bm`m J`m h° oOZ_| VÂ]mH$y Am°a Cgg{ O∂̨S>{ CÀ[mX _˛ª` Í$[ g{ emo_b h¢ Am°a Bg aH$_
g{ am¡`m| H$m{ amOÒd _| H$_r H$r joV[yoV© H$r OmVr h° b{oH$Z `h [yoV© Bg gÂ]›Y _| EH$Ã
g{g g{ hr H$r Om gH$Vr h° Am°a Bg AßVa H$m{ ^maV gaH$ma H${ H$ßgm{obS>{Q>{S> \$ S> g{ Zht
oH$`m Om gH$Vm AWm©V BgH$r Am[yoV© Vm{ hm{Jr b{oH$Z `h joV[yoV© g{g H$r dgybr g{ hr
hm{Jr ^b{ hr BgH${ obE g{g H$m{ 5 gmb g{ AmJ{ ]∂T>mZm [∂S>{ & Bg g_` g{g g{ ^r dgybr
EH$ gr_m VH$ hr hm{ gH$Vr h° Am°a BgH${ ¤mam joV[yoV© H$r ^r gr_m h° b{oH$Z Bg g_`
Om{ amOÒd H$m Z˛∑gmZ h° dh H$m{odS>-19 H${ H$maU ]h˛V AoYH$ hm{Z{ dmbm h° BgobE odH$Î[m|
H$r Vbme ^r OÈar h° ∑`m|oH$ am¡` Am°a H$|– Xm{Zm| gaH$mam| H$m{ A[Z{ IM} Am°a odH$mg H${
obE YZ H$r AmdÌ`H$Vm Vm{ ah{Jr hr &

H$|– H${ AmH$bZ H${ AZ˛gma Bg odŒm df© _| 10 ‡oVeV amOÒd H$r d•o’ _mZr OmE
Vm{ joV[yoV© H$r amoe o[N>br df© H$r amoe g{ H$_ hm{H$a 97 hOma H$am{∂S> hm{Zr MmohE Am°a
`h H$|– H$m AZ˛_mZ h° oH$ dh g{g H${ Í$[ _| 65 hOma H$am{∂S> H$r dgybr H$a gH${Jr & b{oH$Z
Bg df© H$m{am{Zm H${ ‡H$m{[ H${ ‡^md g{ am¡`m| H${ amOÒd _| H$_r H$r amoe bJ^J 3 bmI
H$am{∂S> È[ {̀ H${ Amg[mg ahZ{ H$r CÂ_rX h° Bg_| H$|– H${ AZ˛_mZ H${ AZ˛gma 65 hOma H$am{∂S>
È[ {̀ Vm{ g{g g{ dgyb hm{ OmEJm b{oH$Z e{f ahm bJ^J 2.35 bmI H$am{∂S> H${ KmQ>{ H$r
H$m{B© [yoV© H$m o\$bhmb H$m{B© gmYZ H$|– H${ [mg Zht h° & Bg gÂ]›Y _| H$˛N> am¡`m| H$r am`
`h h° H$r [hb{ 5 gmb VH$ hm{Z{ dmb{ ha KmQ>{ H$r Am[yoV© H$|– H$m{ oH$gr ^r Vah g{ H$aZr
MmohE Am°a BgH${ obE F$U ^r b{Zm [∂S>{ Vm{ H$|– gaH$ma b{ Am°a Cg{ am¡`m| _| AmdÌ`H$Vm
AZ˛gma ]m±Q> X{ &

EH$ Vm{ Bg _rqQ>J H$m{ b{H$a H$m{B© ‡{g oabrμO ^r Omar Zht h˛Am Am°a gaH$ma H${ ‡ÒVmd
H$m ^r q‡Q> C[b„Y Zht h° Am°a BgH$m B›VOma h_Z{ 29 VmarI H$r em_ VH$ oH$`m b{oH$Z
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BgH${ ]mX Om{ ^r OmZH$mar Ohm± g{ ^r C[b„Y h˛B© CgH${ AZ˛gma Am[H$m{ gab ^mfm _|
Bg _rqQ>J _| aI{ JE odH$Î[m| Am°a Cgg{ O∂̨S>{ _˛‘m| H${ ]ma{ _| ]Vm ah{ h°ß VmoH$ Am[ g_P
gH$| H$r AmoIa `h ∑`m g_Ò`m h° oOgH$r BVZr MMm© hm{ ahr h° &

Bg 3.00 bmI H$am{∂S> H${ AZ˛_moZV KmQ>{ H${ obE H$|– Z{ am¡`m| H${ gm_Z{ 2 ‡ÒVmd
aI| h¢ EH$ Vm{ am¡` 97 H$am{∂S> H${ KmQ>{ H${ obE EH$ ode{f Ï`dÒWm H${ AßVJ©V oaOd© ]¢H$
g{ F$U b{ oOgH$r JmaßQ>r H$|– gaH$ma X{Jr oOgH$m ˛̂JVmZ g{g g{ h˛B© dgybr g{ oH$`m OmEJm
VmoH$ am¡`m| H${ amOÒd _| H$_r H$r VÀH$mbrZ Am[yoV© hm{ gH${ Am°a Bg [a „`mO ^r CoMV
Xa g{ hr bJm`m OmEJm & `h F$U g{g H$r dgybr g{ ‡mflV aH$_ H${ ¤mam M˛H$m`m OmEJm
Am°a `h F$U N>m{Q>m ^r hm{Jm Am°a Bg{ 5 gmb ]mX g{g H$r dgybr oH$`m OmEJm AWm©V
BZ am¡`m| H$m 5 ]mX ^r g{g _| ohÒgm ]Zm ah{Jm Am°a Bg Bg ‡ÒVmd g{ E{gm bJVm h° oH$
g{g H$m{ Om{ oH$ 5 gmb H${ obE Wm Cg{ AmJ{ ]∂T>m`m OmEJm b{oH$Z gdmb `h h° oH$ ∑`m
Bg F$U g{ am¡` gaH$mam| H$m H$m_ Mb OmEJm ? `h Vm{ ‡À {̀H$ am¡` H$r A[Zr oÒWoV
[a oZ ©̂a H$aVm h° oH$ Bg g_` CZH$r OÈaV ∑`m h° &

b{oH$Z gdmb `h h° amOÒd H$m KmQ>m Vm{ 3 bmI H$am{∂S> È[ {̀ H$m h° Vm{ e{f amoe g{g
H$r dgybr Om{ H$r 65 hOma AZ˛_moZV h° H${ ]mX 2.35 bmI H$am{∂S> È[ {̀ H$m A›Va ]MVm
h° CgH$r am¡` Ï`dÒWm H$°g{ H$a|J{ Am°a Bgrob {̀ EH$ Am°a odH$Î[ oX`m J`m h° Am°a `h
Xygam odH$Î[ `h h° am¡` H$˛b 3 bmI H$am{∂S> _| g{ 65 H$am{∂S> H$r g{g g{ dgybr H$m{ N>m{∂S>V{
h˛E ]M{ h˛E bJ^J 2.35 bmI H$am{∂S> H${ obE oaOd© ]¢H$ g{ odMma od_e© H$a F$U b| &

am¡` ^r EH$ Ag_ßOg H$r oÒWoV _| h¢ Am°a d{ Bg g_` ]h˛V AoYH$ F$U b{Zm Zht
MmhV{ b{oH$Z A^r em`X Am°a H$m{B© odH$Î[ Zht h° ∑`m|oH$ Bg g_` H$a H$r Xa ]∂T>mH$a
amOÒd EH$Ã H$aZ{ H$m Zm Vm{ g_` h° Zm hr Bg_| H$m{B© g_PXmar h° Am°a BgH${ AoVoa∫$ O]oH$
`h F$U CgH${ gßgmYZm| [a H$m{B© AoVoa∫$ ^ma ^r Zht S>mb{Jm ∑`m|oH$ BgH$m ˛̂JVmZ Vm{
AmJ{ OmH$a C[^m{∫$mAm| g{ dgyb hm{Z{ dmb{ g{g g{ hr hm{Z{ dmbr h° & AoYH$mße am¡`m| H$m{
Bg Xyga{ odH$Î[ H$m hr ghmam b{Zm [∂S{>Jm ∑`m|oH$ Bg g_` amOÒd d•o’ H$r Vm{ H$m{B© Amem
Zht h° & X{IV{ h¢ AmZ{ dmb{ oXZm| _| H$m°Z gm am¡` oH$g odH$Î[ H${ obE OmVm h° &

am¡`m| H$m{ Bg odH$Î[ H$m M˛Zmd 7 oXZ H${ ^rVa H$aZm h° oH$ d{ 97 hOma H$am{∂S> È[ {̀
H$m F$U b{Zm MmhV{ h¢ `m d{ [ya{ e{f Am[yoaV KmQ>{ AWm©V 2.35 H$m F$U b{Zm MmhV{ h¢ &
am¡`m| H${ [mg ¡`mXm odH$Î[ Zht h° C›h| `h 2.35 bmI H$am{∂S> H$m KmQ>m H$ht g{ Vm{ O˛Q>mZm
hr [∂S{>Jm daZm CZH$m H$m_ H$°g{ Mb{Jm? gM ]mV `h h° oH$ H$|– gaH$ma Bg _m_b{ _| Am°a
H$m{B© grYr _XX H$aZ{ H$r oÒWoV _| Zht h° V] o\$a am¡`m| H${ obE F$U H$r Ï`dÒWm H$aZm
`m H$admZm Am°a ]mX _| Bg{ C[^∫$mAm| g{ g{g dgyb H$a BgH$m{ M̨H$mZm hr EH$ odH$Î[ h° &
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am¡`m| H$m ^r EH$ ‡ÒVmd hm{ gH$Vm h° oH$ H$|– am¡`m| H$r OÈaV H${ ohgm] g{ EH$
E{gr aH$_ H$m AmßH$bZ H$a{ Am°a BgH${ obE Òd ß̀ bm{Z b{ Am°a O] `h bm{Z joV[yoV© g{g
g{ hr hm{Zm h° Vm{ o\$a am¡`m| H${ AmbJ AbJ F$U b{Z{ H$r H$hm± OÈaV h° oOgH${ Odm]
_| H$˛N> ode{fkm| H$r `h am` h° oH$ `h gmam H$a H$m AßVa OrEgQ>r H$m{ bmJy H$aZ{ g{ Zht
h° ]oÎH$ BgH$m ]h˛V ]∂Sm AßVa H$m{odS> H${ H$maU h° b{oH$Z F$U Mmh{ [hb{ odH$Î[ H${ VhV
hm{ `m Xyga{ odH$Î[ H${ Í$[ _| BgH$m ˛̂JVmZ Vm{ joV[yoV© g{g g{ hr hm{Zm h° & `oX am¡` H$_
F$U b|J{ Vm{ joV[yoV© g{g 5d| df© H${ ]mX EH$ `m Xm{ gmb hr AmJ{ ]∂T{>Jm Am°a `oX am¡`m|
Z{ ¡`mXm F$U ob`m Vm{ joV[yoV© g{g 5d| df© H${ ]mX AoYH$ gmb VH$ AmJ{ ]∂T{>Jm &

H$|– gaH$ma Z{ ^maV gaH$ma H${ _hmAoYd∫$m H$r am` g{ ^r _rqQ>J H${ Xm°amZ am¡`m|
H$m{ AdJV H$am oX`m h° oOgH${ AZ˛gma am¡`m| H${ Bg KmQ>{ H$r [yoV© H${ obE g{g \$ßS> H${
Abmdm ^maV gaH$ma H${ H$ßgm{obS>{Q>{S> \$ S> H$m BÒV{_mb Zht oH$`m Om gH$Vm h° b{oH$Z
Bg H$maU g{ amOÒd H$r H$_r g{ am¡` Am°a H$|– Xm{Zm| hr OyP ah| h° BgobE A] BgH$m H$m{B©
hb Vm{ H$|– H${ Z{V•Àd _| oZH$mbZm hr hm{Jm ∑`m|oH$ `h O°gm oH$ _mZZr` odŒm _ßÃr _hm{X`m
Z{ ^r H$hm h° oH$ EH$ "‡mH$•oVH$ Am[Xm' h° Vm{ o\$a H$|– Am°a am¡`m| Xm{Zm| H$m{ hr BgH$m gm_Zm
Am[gr gm_ßOÒ` g{ hr H$aZm hm{Jm &

g{g Bg g_` _˛ª` Í$[ g{ VÂ]mH$y Am°a Bgg{ O∂̨S>{ [XmWm{™ [a h° Am°a BgH${ AoVoa∫$
H$˛N> ‡H$ma H$r H$am| [a h° Am°a My±oH$ Am∞Q>m{_m{]mBb g{∑Q>a g{ Am[ ¡`mXm CÂ_rX Zht H$a
gH$V{ Vm{ o\$a AmZ{ dmb{ g_` _| VÂ]mH$y [XmWm~ [a Am[ ]∂Tr h˛B© g{g X{I|J{ Om{ em`X H$m{odS>
H$m ‡^md H$_ hm{Z{ [a hr ZOa Am {̀Jm & `h g{g 5 gmb g{ ¡`mXm Mb{Jr `h ^r bJ^J
V` h° d°g{ ^r EH$ ]ma H$m{B© g{g bJ OmE Am°a dgyb ^r hm{Vr ah{ Vm{ dh `m Vm{ Cgr Zm_
g{ `m oH$gr Am°a Zm_ g{ Omar ahVm hr h° &

Am[H${ obE gab ^mfm _| g_Pm`m J`m h° oH$ OrEgQ>r H$m°ßogb H$r 41dt _rqQ>J
_| h˛Am ∑`m h° & OrEgQ>r H$m°ßogb Bg _gb{ [a o\$a g{ H$˛N> oXZ ]mX o_b{Jr V] `h _m_bm
Am°a Bg [a ob`m J`m \$°gbm Am°a ^r ¡`mXm Ò[Ô hm{ OmEJm &

❑

Central Goods and Services Tax (Tenth Amendment) Rules,
2020

No. 62/2020-Central Tax
G.S.R. 517(E). New Delhi, Dated 20th August, 2020 - In exercise

of the powers conferred by section 164 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the recommen-
dations of the Council, hereby makes the following rules further to amend

(27)
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the Central Goods and Services Tax Rules, 2017, namely:-
1. Short Title and commencement.- (1) These rules may be called the
Central Goods and Services Tax (Tenth Amendment) Rules, 2020.
(2) Save as otherwise provided, they shall come into force on the date of
their publication in the Official Gazette.
2. In the Central Goods and Services Tax Rules, 2017 (hereinafter referred
to as the said rules), in rule 8, for sub-rule (4A), the following sub-rule shall
be substituted with effect from 01st April, 2020, namely: -

“(4A) Where an applicant, other than a person notified under sub-
section (6D) of section 25, opts for authentication of Aadhaar number, he
shall, while submitting the application under sub-rule (4), with effect from 21st
August, 2020, undergo authentication of Aadhaar number and the date of
submission of the application in such cases shall be the date of authentication
of the Aadhaar number, or fifteen days from the submission of the application
in Part B of FORM GST REG-01 under sub-rule (4), whichever is
earlier.”.
3. In the said rules, in rule 9, with effect from 21st August, 2020,-
(i) in sub-rule (1), for the proviso, the following provisos shall be

substituted, namely:-
“Provided that where a person, other than a person notified under

sub-section (6D) of section 25, fails to undergo authentication of
Aadhaar number as specified in sub-rule (4A) of rule 8 or does not
opt for authentication of Aadhaar number, the registration shall be
granted only after physical verification of the place of business in the
presence of the said person, in the manner provided under rule 25:

Provided further that the proper officer may, for reasons to be
recorded in writing and with the approval of an officer not below the
rank of Joint Commissioner, in lieu of the physical verification of the
place of business, carry out the verification of such documents as he
may deem fit.”;

(ii) in sub-rule (2), before the Explanation, the following proviso shall be
inserted, namely:-

“Provided that where a person, other than a person notified under
sub-section (6D) of section 25, fails to undergo authentication of
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Aadhaar number as specified in sub-rule (4A) of rule 8 or does not
opt for authentication of Aadhaar number, the notice in FORM GST
REG-03 may be issued not later than twenty one days from the date
of submission of the application.”;

(iii) in sub-rule (4), for the word, “shall”, the word “may” shall be
substituted;

(iv) for sub-rule (5), the following sub-rule shall be substituted, namely:-
“(5) If the proper officer fails to take any action, -
(a) within a period of three working days from the date of submission

of the application in cases where a person successfully undergoes
authentication of Aadhaar number or is notified under sub-section
(6D) of section 25; or

(b) within the time period prescribed under the proviso to sub-rule (2),
in cases where a person, other than a person notified under sub-
section (6D) of section 25, fails to undergo authentication of
Aadhaar number as specified in sub-rule (4A) of rule 8; or

(c) within a period of twenty one days from the date of submission
of the application in cases where a person does not opt for
authentication of Aadhaar number; or

(d) within a period of seven working days from the date of the receipt
of the clarification, information or documents furnished by the
applicant under subrule (2),

the application for grant of registration shall be deemed to have been
approved.”.

4. In the said rules, in rule 25, with effect from 21st August, 2020, after
the words “failure of Aadhaar authentication”, the words “or due to not opting
for Aadhaar authentication” shall be inserted.
Note : The principal rules were published in the Gazette of India, vide
notification No. 3/2017-Central Tax, dated the 19th June, 2017, published
vide number G.S.R. 610(E), dated the 19th June, 2017 and was last
amended vide notification No. 60/2020-Central Tax, dated the 30th July,
2020, published vide number G.S.R. 480(E), dated the 30th July, 2020.
[Published in the Gazette of India dated 20-8-2020]

❑
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Notification u/s 1(2) of Finance Act, 2019 oppointing 1-9-
2020 the date from which the provisions of Section 50 of
the CGST Act, 2017 shall come into force

No. 63/2020-Central Tax
G.S.R. 527(E). New Delhi, Dated 25th August, 2020 - In exercise

of the powers conferred by sub-section (2) of section 1 of the Finance (No.
2) Act, 2019 (23 of 2019), the Central Government hereby appoints the 1st
day of September, 2020, as the date on which the provisions of section 100
of the Finance (No. 2) Act, 2019 (23 of 2019), shall come into force.
[Published in the Gazette of India dated 25-8-2020]

❑

Notification u/s 148 of CGST Act, 2017 extending the due
date for filing FORM GSTR-4 for financial year 2019-2020
to 31-10-2020

No. 64/2020-Central Tax
G.S.R. 539(E). New Delhi, Dated 31st August, 2020 - In exercise

of the powers conferred by section 148 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Government, on the recommendations of
the Council, hereby makes the following further amendment in the notification
of the Government of India in the Ministry of Finance (Department of
Revenue), No. 21/2019- Central Tax, dated the 23rd April, 2019, published
in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 322(E), dated the 23rd April, 2019, namely:-

In the said notification, in the third paragraph, in the first proviso, for
the figures, letters and words 31st day of August, 2020 , the figures, letters
and words  31st day of October, 2020  shall be substituted.
Note : The principal notification No. 21/2019- Central Tax, dated the 23rd
April, 2019, published in the Gazette of India, Extraordinary, vide number
G.S.R. 322(E), dated the 23rd April, 2019 and last amended by notification
No. 59/2020-Central Tax, dated the 13th July, 2020, published in the
Gazette of India, Extraordinary, vide number G.S.R. 443(E), dated the 13th
July, 2020.
[Published in the Gazette of India dated 31-8-2020]

❑

(28)
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Notification u/s 168A of CGST Act, 2017 r/w Section 20
IGST Act amending No. 35/2020-Central Tax dated 3-4-
2020 extending due date of compliance under Section 171
which falls during the period from ‘20-3-2020 to 29-11-2020’
till 30-11-2020

No. 65/2020-Central Tax
G.S.R. 542(E). New Delhi, Dated 1st September, 2020 - In exercise

of the powers conferred by section 168A of the Central Goods and Services
Tax Act, 2017 (12 of 2017), read with section 20 of the Integrated Goods
and Services Tax Act, 2017 (13 of 2017), and section 21 of the Union
Territory Goods and Services Tax Act, 2017 (14 of 2017), the Government,
on the recommendations of the Council, hereby makes the following further
amendment in the notification of the Government of India in the Ministry of
Finance (Department of Revenue), No. 35/2020-Central Tax, dated the 3rd
April, 2020, published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i), vide number G.S.R. 235(E), dated the 3rd April, 2020,
namely:-

In the said notification, in the first paragraph, in clause (i), the following
proviso shall be inserted, namely: -

Provided that where, any time limit for completion or compliance of any
action, by any authority, has been specified in, or prescribed or notified under
section 171 of the said Act, which falls during the period from the 20th day
of March, 2020 to the 29th day of November, 2020, and where completion
or compliance of such action has not been made within such time, then, the
time-limit for completion or compliance of such action, shall be extended up
to the 30th day of November, 2020.
Note : The principal notification No. 35/2020-Central Tax, dated the 3rd
April, 2020 was published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i) vide number G.S.R. 235(E), dated the 3rd April,
2020 and was last amended by notification No. 55/2020–Central Tax, dated
the 27th June, 2020, published in the Gazette of India, Extraordinary vide
number G.S.R. 416(E), dated the 27th June, 2020.
[Published in the Gazette of India dated 1-9-2020]

❑

(30)
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Interest on delayed payment of GST: CBIC
Press Information Bureau

Government of India, Ministry of Finance
26-August-2020, 5:34 PM

The Central Board of Indirect Taxes & Customs (CBIC) today clarified
that the Notification No. 63/2020-Central Tax dated 25th August 2020
relating to interest on delayed payment of GST has been issued prospectively
due to certain technical limitations. However, it has assured that no recoveries
shall be made for the past period as well by the Central and State tax
administration in accordance with the decision taken in the 39th Meeting of
GST Council. This will ensure full relief to the taxpayers as decided by the
GST Council.

CBIC explanation came in response to an assortment of comments in
the social media with respect to Notification dated 25th August 2020
regarding charging of interest on delayed payment of GST on net liability (the
tax liability discharged in cash) w.e.f. 1st September 2020.

❑

OrEgQ>r H${ odbßo]V ^˛JVmZ [a hr X{Zm hm{Jm „`mO : gr]rAmB©gr

[Ã gyMZm H$m`m©b`, ^maV gaH$ma, odŒm _ßÃmb`

26 AJÒV, 2020, 5:34 [rE_

H${›–r` ‡À`j H$a Edß gr_m e˛ÎH$ (gr]rAmB©gr) od^mJ Z{ AmO Ò[Ô oH$`m oH$
OrEgQ>r H${ ˛̂JVmZ _| X{ar [a „`mO g{ gß]ßoYV 25 AJÒV, 2020 H$r AoYgyMZm gßª`m
63/2020-H${›–r` H$a gß̂ modV Í$[ g{ H$˛N> VH$ZrH$ gr_mAm| H$m{ X{IV{ h˛E Omar H$r JB©
h° & hmbmßoH$ `h ^am{gm oXbm`m J`m h° oH$ OrEgQ>r [oafX H$r 39dt ]°R>H$ H${ Xm°amZ obE
JE \$°gb{ H${ H´$_ _| H${›– Am°a am¡` gaH$ma ¤mam o[N>br AdoY`m| H${ obE H$m{B© dgybr Zht
H$r OmEJr & Bgg{ OrEgQ>r [oafX ¤mam obE JE \$°gb{ H${ H´$_ _| H$aXmVmAm| H$m{ [yar amhV
g˛oZoÌMV H$r OmEJr &

$gr]rAmB©gr H$m Ò[ÔrH$aU 1 ogVß]a, 2020 VH$ H$˛b X{ZXmar (ZH$X _| H$a X{̀ Vm
oZd©hZ) [a OrEgQ>r H${ odbßo]V ˛̂JVmZ [a dgyb{ Om ah{ „`mO H${ gß]ßY _| 25 AJÒV,
2020 H$r AoYgyMZm H${ gß]ßY _| gm{eb _roS>`m _| AmB©ß H$˛N> oQ>fl[oU`m| H${ H´$_ _| Am`m
h° &

❑

(32)
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Borrowing options to meet the GST Compensation require-
ment for 2020-21

Press Information Bureau
Government of India, Ministry of Finance

29-August-2020, 3:45 PM
The two borrowing options to meet the GST Compensation requirement

for 2020-21 consequent to the discussions in the 41stmeeting of the GST
Council held on 27th August, 2020 has been communicated to States, as
per the document attached with this press note, to communicate their
preference within seven working days. A meeting of State Finance Secretaries
with the Union Finance Secretary and Secretary (Expenditure) is scheduled
to be held on 1st September, 2020 for clarifying issues, if any.
Please see Annexure

GST COMPENSATION OPTIONS
This paper describes the two options mentioned at the GST Council

meeting on 27th August 2020, with a view to enabling the States to give their
preference and views thereon within seven working days. Certain back-
ground information as furnished in the Council meeting is appended in Annex
1.

After the scheme is finalized, the states can chose either Option 1 or
Option 2 and accordingly their compensation, borrowing , repayment etc will
be dealt as per their individual choice. The options are applicable only for
the shortfall occurring in the current financial year.
BACKGROUND AND LEGAL POSITION
Legal position

The Constitution (101st Amendment) Act 2016 contains the following
provision:

Parliament shall, by law, on the recommendation of the Goods and
Services Tax Council,provide for compensation to the States for loss of
revenue arising on account of implementation of the goods and
services tax for a period of five years (emphasis added)

In pursuance of this provision, Parliament enacted the Goods and
Services Tax (Compensation to States) Act 2017. The preamble of this Act
reads as follows:

(33)
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An Act to provide for compensation to the States for the loss of
revenue arising on account of implementation of the goods and
services tax in pursuance of the provisions of the Constitution (One
Hundred and First Amendment) Act, 2016 (emphasis added).

The said Act provides in Section 7 the detailed mechanism for
calculation and payment of compensation to the States. In essence, the
compensation payable is the projected revenue (at a compound growth rate
of 14% from the base figure of 2015-16) minus the actual revenue in each
period.

The Constitution and the preamble to the Act lay out the spirit and
purpose of the GST compensation: namely that it is to compensate states
for loss of revenue “arising on account of implementation of GST”. The
wording of the Constitutionand statutory preamble make it clear that the spirit
of the law is not to compensate states for all types of revenue losses, but
rather for that loss arising from GST implementation.

This year the Indian economy, nay the global economy, is suffering from
an exogenous shock, namely the Covid-19 pandemic, whose scope and scale
is unprecedented in history.

Parliament obviously could not have contemplated a historically unprec-
edented situation of huge losses of revenue from the base-arising from an
Act of God quite independently of GST implementation-affecting both
Central and State revenues, direct and indirect.

Nevertheless, the operative sections of Section 7 do not make
such a distinction. Compensation is payable for the entire shortfall (even
if it is not on account of GST implementation). This position has been clarified
by the Attorney General and is accepted by the Central Government.

The manner of payment of compensation is also prescribed under the
Act in Section 10. Compensation is to be paid out of the non-lapsable GST
Compensation Fund. As per Section 10(1), the inflows to the Fund are from
the GST Compensation Cess levied under Section 8 of the Act and “such
other amounts as may be recommended by the Council”. There is no
provision for any amount other than Cess to be credited except based on
recommendations of the Council. Section 10(2) provides that all compen-
sation payable under Section 7 “shall be paid out of the Fund”.

It has been clarified by the Attorney General that the Act does not
require the Government of India to bear the liability of making good the
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shortfall and that it is the GST Council which has to decide on making good
the shortfall.

In short the correct legal position is that:
(i) The states are entitled to compensation as per the method provided in

Section 7 for the transition period, regardless of the cause of the shortfall
(ii) However, compensation is to be paid only from the Compensation Fund

and it is not an obligation of the Government of India in the event of
a shortfall

(iii) It is for the GST Council to decide on the mode of making good the
shortfall.

(iv) To the extent the shortfall is not made good, the States would still be
eligible to get it in arrears after the transition period through extension
of the Cess, if so decided by the Council.

EARLIER DISCUSSIONS ON RESPONSIBILITY FOR SHORT-
FALL IN GST COUNCIL & PARLIAMENT

The possibility of a shortfall was anticipated even at the time of the
contemplation and passing of the relevant legislation.

During the discussions in the 5th GST Council meetings held on 2nd/
3rd December, 2016, the 7th GST Council meeting held on 22nd /23rd
December, 2016 and the 8th GST Council meeting held on 3rd /4thJanuary
2017, the relationship between compensation andcompensation cess was
extensively discussed. Several states raised the point that the obligation to
give compensation should not berestricted to the amount of compensation
cess and in case of any shortfall, theshortfall should be made good by the
Centre.

In the 7th Council Meeting held on 22-23 December, 2016, the then
Chairperson ShriArun Jaitley, while expressing the commitment to provide
full compensation, stated that

“the demand for payment of compensation from the Consolidated
Fund of India essentially meant funding compensation from Income Tax
or non-tax revenues of the Central Government, which would be a
challenge as the Central Government also had its own committed
expenditure. He said that based on these considerations, certain
principles had been agreed upon, namely that the compensation would
be funded out of the cess mechanism, which would have a pool of
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revenue and if there was any shortfall in this pool, it could be
supplemented by some mechanism that the Council might decide”[Para
21].

Therefore, it is very clear from the deliberations of the Council that the
compensation had to be paid out of the Compensation Fund and not the
Consolidated Fund of India. This issue was again raised in the 8th meeting
held on 3-4 January, 2017, wherein the Chairperson stated that

“…..in case the amount in the GST Compensation Fund fell short
of the compensation payable in any bimonthly period, the GST Council
shall decide the mode of raising additional resources including borrow-
ing from the market which could be repaid by collection of cess in the
sixth year or further subsequent years”. [Para 23 (iii)].
The Government of India (GOI)stands by the statement of Shri
Jaitley and is actively working with the States to work out such an
arrangement.

The issue of Government of India’s responsibility for meeting any
shortfall was also explicitly brought up in Parliament, where an amendment
had been tabled seeking that compensation be paid from the Consolidated
Fund of India.Hon’ble Member of Parliament Shri. K.C. Venugopal
(Alappuzha) moved the following amendment:

“The compensation to the States for loss of revenue arising on
account of implementation of the Goods and Service tax shall be paid
from the Consolidated Fund of India”

The said amendment was voted on and negatived. Hence this was
a conscious decision of the legislature that compensation shall not be from
the Consolidated Fund of India. There is no scope for ambiguity about the
legislative intent.
In short:
(i) The legal position as set out above regarding the role of the Government

of India is not a new or fanciful interpretation of the law.It is the correct
and proper interpretation which was thoroughly discussed in the
GST Council and in Parliament before the relevant legislation
was passed.

(ii) The Government of India is committed to implementation of the
Act in letter and in spirit - in letter by adhering to the legal
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provisions and in spirit by honouring the commitment made by
the former Chairperson in regard to the manner of meeting the
shortfall. In accordance with this commitment, certain options for
borrowing are presented here. The Government of India will support
extension of the Compensation Cess for such period as may be
necessary to completely discharge any arrears of compensation.

Ways of Meeting the Shortfall:
The prevailing economic situation is such that Central revenues are under

greater strain than GST revenue. While indirect taxes are linked to
transactions, and recover in proportion to activity, direct taxes on profits are
disproportionately reduced in the present situation. Direct taxes on wages
and salaries are also seriously affected. Customs revenues are also hit by
the slowdown in imports. Central expenditures are stretched not only by the
pandemic response but also by the needs of national security. This is a national
problem not a Central Government problem alone.

As such the only practical way forward is based on the statement of
the former Chairperson mentioned earlier, namely by borrowing and then
repaying the borrowing by extension of cess beyond the fifth year.

The question arises of who should borrow. The notion of borrowing
by the GST Council is not practically or legally feasible or desirable. This
leaves the options of Central or state borrowing.

The Government of India faces a very large borrowing requirement this
year. Additional borrowing by the Centre influences the yields on Central
government securities (g-secs) and has other macro-economic repercussions.
The yield on G-secs acts as a benchmark for State borrowing as well as
private sector borrowing. Hence any rise in Central borrowing costs ipso
facto drives up borrowing costs for all borrowers, including not only the
States but also the entire private sector.

On the other hand, the yields on State Government securities do not
directly influence other yields and do not have the same type of macroeco-
nomic repercussions. Hence it is in the collective interest of Centre and States,
and in the interest of the nation and of all economic entities including the
private sector, not to do any avoidable borrowing at the Central level when
it could be done at the State level.

Borrowing by states typically incurs a higher interest cost than borrowing
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by the Centre. The Government of India is conscious of this and has
factored this below, with a view to protecting the states so that they
are not adversely affected.

Option 1
I. The shortfall arising out of GST implementation (calculated at Rs.

97,000 crores approximately) will be borrowed by States through issue
of debt under a Special Window coordinated by the Ministry of Finance.

II. It will be the endeavour to ensure steady flow of resources similar to
the flow under GST compensation on a bi-monthly basis.

III. The GOI will endeavour to keep the cost at or close to the G-sec yield,
and in the event of the cost being higher, will bear the margin between
G-secs and average of State Development Loan yields up to 0.5% (50
basis points) through a subsidy.

IV. A special borrowing permission will be given by the GOI under Article
293 for this amount, over and above any other borrowing ceilings
eligible under any other normal or special permission notified by
Department of Expenditure.

V. In respect of Union Territories (including National Capital Territory),
suitable arrangements to ensure flow of resources under the Special
Window to them would be made by the Government of India

VI. The interest on the borrowing under the Special Window will be paid
from the Cess as and when it arises until the end of the transition period.
After the transition period, principaland interest will also be paid from
proceeds of the Cess, by extending the Cess beyond the transition
period for such period as may be required. The State will not be
required to service the debt or to repay it from any other source.

VII. States will also be given permission to borrow the final instalment of
0.5% (originally intended as a bonus for completing at least three of
the four specified reforms) allowed in para 4 of the Department of
Expenditure’s OM F.No. 40(06)/PF-S/2017-18 dated 17-5-20 (here-
inafter referred to as DOE OM) even without meeting the pre-
conditions. This will enable borrowing of approximately Rs. 1 lakh
crores in aggregate.

VIII. The first instalment of 0.5% unconditional borrowing permission granted
vide para 4 of the DOE OM remains unaffected. The reform-linked
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tranches specified in paras 5 to 8 of that OM also remain unaffected.
IX. In modification of para 9 of the DOE OM, States will be able to carry

forward unutilised extra borrowing ceilings given under that OM to the
next financial year; the instalments under para 4 (0.5 unconditional +
another 0.5 as per para VII above) can be carried forward uncondi-
tionally; the reform-linked portions can be carried forwardif the States
meet the reform criteria within the dates already prescribed for this year.

X. The borrowing under the Special Window will not be treated as debt
of the State for any norms which may be prescribed by the Finance
Commission etc.

XI. The Compensation Cess will be continued after the transition period until
such time as all arrears of compensation for the transition period are
paid to the States. The first charge on the Compensation Cess each
year would be the interest payable; the second charge would be the
principal repayment. The remaining arrears of compensation accrued
during the transition period would be paid after the interest and principal
are paid.

Option 2
I. The entire shortfall of Rs 235,000 crores (including the Covid-impact

portion) may be borrowed by States through issue of market debt.The
GOI will issue an OM committing to repayment of principal on such
debt from Cess proceeds as per para IV below.

II. Appropriateenhanced special borrowing permission will be given by the
GOI under Article 293 based on the following methodology, in
modification of scheme notified earlier under the DOE OM:
a. Each state’s borrowing limits for the year will be based on the

following calculation:
Basic eligibility (3 % of GSDP) + Amount allowed for
shortfall as per Item I above of Option 2+ up to 1% of GSDP
(reform linked as per paras 5 to 8 of DOE OM)

or
Basic eligibility (3% of GSDP) + 1% of GSDP + up to 1%
of GSDP (reform-linked as per paras 5 to 8 of DOE OM)

whichever is higher.
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b. The additional unconditional borrowing limit of 0.5% and the final
(bonus) tranche of 0.5% under para 4 of the DOE OM will not
be separately available, being subsumed under the calculation
above.

c. States will remain eligible for the reform-linked tranches of
borrowing under paras 5 to 8 of the DOE OM this yearbut shall
not be eligible to carry them forward. The maximum amount which
can be availed under that OM shall stand reduced to 1% of GSDP
instead of 2% of GSDP.

III. The interest shall be paid by the States from their resources.
IV. The principal on the amount under Item I above will, after the transition

period,be paid from proceeds of the Cess.The States will not be
required to repay the principal from any other source.

V. To the extent of the shortfall arising due to implementation of GST (i.e.
Rs. 97,000 crores approximately in aggregate) the borrowing will not
be treated as debt of the State for any norms which may be
prescribed by the Finance Commission etc.

VI. The Compensation Cess will be continued after the transition period until
such time as all arrears of compensation for the transition period are
paid to the states. The first charge on the future Cess would be the
principal repayment. The remaining arrears of compensation accrued
during the transition period would be paid after the principal is paid.

Annex 1: Background Information
1. As per Section 7 of the GST (Compensation to States) Act, 2017, the

States are required to be compensated for loss of revenue due to
implementation of GST (w.e.f. 1-7-2017) for 5 years’ period. For the
purpose of paying such compensation to States, as per section 8 of GST
(Compensation to States) Act, 2017, there is provision for levy of cess
on certain luxury items and demerit goods and this cess collected is to
be credited into a Public Account known as GST Compensation Fund
and bi-monthly payment of GST Compensation to States is released
from Compensation Fund during transient period.

2. As per Section 10(2) of this Act all amounts payable to the States under
Section 7 shall be paid out of GST Compensation Fund.

3. Taking into account the adequate Cess collection during FY 2017-18
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& 2018-19, regular GST compensation has been released to the States
and certain amount of Cess remained unutilized during these years.
However, the cess collected during FY 2019-20 has not been sufficient
for GST Compensation payable to States/UTs for the year. The total
amount of compensation released provisionally for the year 2019-20
is Rs. 1,65,302 crore whereas the amount of cess collected during the
year 2019-20 was Rs. 95,444 crore. To meet this excess release of
Rs. 69,858 crore during the year 2019-20, Centre had transferred Rs.
33,412 crore from Consolidated Fund of India to the Compensation
Fund as a part of an exercise to apportion balance of IGST pertaining
to 2017-18 and the rest came from the unutilised cess balance during
the FY 2017-18 & 2018-19 and current year cess collection as well.
Compensation Cess collected and compensation released

(Figures in Rs. Crore)

2017-18 2018-19 2019-20 2020-21 Total

Compensation 62,612 95,081 95,444 21,355 2,74,492
Cess Collected (till
(Net) July’21)
Compensation 41,146 69,275 1,20,498 65,546 2,96,465
released (till (till

Nov’19) Mar’20)

Balance 21,466 25,806 (-25,054) (-44,191)  (-21,973)1

4. Further, the likely monthly cess collection of less than RS. 8,000 cr per
month after 30th June, i.e. on opening of Economic Activities after
Covid-19 pandemic, is not sufficient to meet the requirement of GST
compensation liability and therefore, there is a need to discuss ways and
means to fill the gap between the compensation requirement and
compensation cess collection.

5. This issue was discussed in the 41st GST Council meeting held on 27th
August 2020. The GST Council took note of the fact the projected

1. 1 Taking into account the amount RS.33,412 crore transferred from the
Consolidated Fund of India to Compensation Cess Fund as a part of an
exercise to apportion balance of IGST pertaining to 2017-18, the cess
balance available in CFI as on 31st July, 2020 is Rs. 11,438 crore
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shortfall for the current year would be of the order of RS. 3 lakh crore.
Against this shortfall, the compensation cess available during the year
would be only RS. 70,000 crore leaving an unmet shortfall of RS. 2.3
lakh crore.

6. It was also presented before the Council that part of this shortfall can
be attributed to implementation of GST and a part to COVID-19.
To project the loss of revenue due to implementation of GST, it would
be prudent to assume that in absence of impact of the pandemic, the
post settlement GST revenues of the States would be an increase of
about 10% over the post settlement GST revenues of 2019-20. The
table shows the calculation of the revenue and compensation gap.

Rs. crore

1. Protected Revenue (Apr-Jan) 6,38,339

2. 2019-20 SGST (Apr-Jan) 4,30,147

3. 2020-21 SGST (Apr-Jan projected) [10% over (2)] 4,73,161

4. Revenue Gap [(1)-(3)] 1,65,178

5. Estimated Compensation Cess available in 2020-21 68,700
[(a)+(b)]

(a) Balance as on 31.07.2020 11,438

(b) Estimated collections till March 57,266

6. Estimated Compensation Shortfall [(4)-(5)] 96,477

Annex 2: Opinion of the Attorney General of India
Taking into account the shortage of cess collection during current FY,

Central Government has sought the legal opinion of Ld. Attorney General
of India on 5 points on the issue of release of GST compensation to States
vide note dated 01.06.2020 and the point-wise summary of opinion given
by Ld. Attorney General is as under:-
(i) In case the balance in the Goods and Services Tax Compensation

Fund is not adequate to meet the compensation payable under
Section 7, are the States still entitled to receive the full amount
of compensation calculated as per the provisions of the Goods
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and Services Tax (Compensation to States) Act, 2017?
Opinion – The States are entitled to receive the full amount of
compensation during the “transition period”, in accordance with the
provisions of the Act, irrespective of shortfall.

(ii) In case the balance in the Goods and Services Tax Compensation
Fund is not sufficient, is there an obligation on the Centre to meet
the shortfall wholly or partly?
Opinion–There is no express provision in the Compensation Act for
the Government of India to bear the liability of making good the shortfall.
It is the GST Council which has to decide on making good the shortfall
in the GST Compensation Fund, by providing for sufficient amounts to
be credited to it.

(iii) What are the options before the GST Council, Union and States
to meet the said shortfall? Can the GST Council recommend
extension of period during which the compensation for the
transition period can be paid to the States in terms of Section 8?
Opinion – No provision exists in the Compensation Act for extending
the period of five years for payment of compensation to the States.
Section 8(1) would only entitle an extension in regard to the period of
the levy and collection of the Cess, beyond the period of five years,
if the Council so recommends.
AG has further clarified that:
Where, on account of extraordinarycircumstances causing a steep fall
in GST revenues and a shortfall in theFund, the states cannot be paid
full compensation during the transitionperiod, the shortfall in the payment
of compensation could be made up evenafter the transition period of
5 years.Of course, a recommendation by the GST Council extending
the levy andcollection of the cess beyond 5 years under Section 8(1)
of the Act, wouldrequire a decision by a three-fourth majority of the
weighted votes.

(iv) Can the States borrow on the strength of the future receipts from
the Compensation Fund to meet the compensation gap either
fully or partially?
Opinion – Clause (2) of Article 292 authorizes Parliament to make
loans to a State, subject to any limit which may have been fixed by law
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made by Parliament. The entitlement of a State to borrow is set out
in Article 293(1). The limitation on such right is found in Clause (3),
which prohibits a State from raising any loan, without the consent of
the Government of India, “if there is still outstanding any part of a loan
which has been made to the State by the Government of India.”

(v) Can the GST Council recommend or request the Centre to
consider allowing States to borrow money to meet the compen-
sation gap either fully or partially?
Opinion- The GST Council can, in the exercise of its duties under article
279A(4)(h) of the Constitution, recommend to the Central Government
to permit the States to borrow money, as a measure for meeting the
compensation gap. It would, however, be for the Central Government
to take final decision in the matter, in exercise of its authority under article
293(3) of the Constitution.

❑

2020-21 H${ obE OrEgQ>r joV[yoV© AmdÌ`H$Vm H$m{ [yam H$aZ{
H${ obE F$U odH$Î[

[Ã gyMZm H$m`m©b`, ^maV gaH$ma, odŒm _ßÃmb`

29 AJÒV, 2020, 3:45 [rE_

27 AJÒV, 2020 H$m{ Am`m{oOV OrEgQ>r H$mCßogb H$r 41dt ]°R>H$ _| MMm© H${
[oaUm_ÒdÍ$[, 2020-21 H${ obE OrEgQ>r joV[yoV© H$r AmdÌ`H$Vm H$m{ [yam H$aZ{ H${ obE
Xm{ F$U odH$Î[m| H${ ]ma{ _| am¡`m| H$m{ gyoMV oH$`m J`m h° & Bg ‡{g Zm{Q> H${ gmW XÒVmd{O
gßbΩZ h°, oOgH${ AZ˛gma gmV H$m ©̀ oXdgm| H${ ^rVa am¡`m| H$m{ dar`Vm odH$Î[ H${ ]ma{ _|
gyoMV H$aZm h° & _˛‘m| H$m{, `oX H$m{B© hm{, Ò[Ô H$aZ{ H${ obE H$|–r` odŒm goMd Am°a goMd
(Ï``) H${ gmW am¡` odŒm goMdm| H$r ]°R>H$ 1 ogVß]a, 2020 H$m{ Am`m{oOV H$r Om {̀Jr &

H$•[`m AZ˛bΩZH$ X{I|
❑

Launch of GSTR-2B for the month of July 2020
Press Information Bureau

Government of India, Ministry of Finance
29-August-2020, 5:11 PM

The GST Council, in its 39th meeting held on 14th March 2020, had

(34)

(35)
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recommended to adopt and implement the incremental approach of linking
the present system of filing of GSTR-3B and GSTR-1 and other significant
changes like enhancements in GSTR-2A and its linking to GSTR-3B. One
such enhancement that the Council recommended was introduction of an
auto-drafted input tax credit (ITC) statement which would aid in assisting
/ determining the input tax credit that is available for every taxpayer.

GSTR-2B is going to be such an auto-drafted ITC statement which
will be generated for every registered person on the basis of the information
furnished by his suppliers in their respective GSTR-1, 5 (non-resident taxable
person) and 6 (input service distributor). It is a static statement and will be
made available for each month, on the 12thday of the succeeding month.It
is expected that GSTR-2B will help in reduction in time taken for preparing
return, minimising errors, assist reconciliation & simplify compliance relating
to filing of returns.

Key features in GSTR-2B which would assist taxpayers in return filing
are as under:
i. It contains information on import of goods from the ICEGATE system

including inward supplies of goods received from Special Economic
Zones Units / Developers. This is not available with the release of
GSTR-2B for the month of July and will be made available shortly.

ii. A summary statement which shows all the ITC available and non-
available under each section. The advisory given against each section
clarifies the action to be taken by the taxpayers in their respective section
of GSTR-3B;

iii. Document level details of all invoices, credit notes, debit notes etc. is
also provided both for viewing and download;
GSTR-2B for the month of July 2020 has been made available on the
common portal on trial basis.
Since, this is the first time that the statement is being introduced,
taxpayers are advised to refer to GSTR-2B for the month of July, 2020
only for feedback purposes.
All taxpayers are requested to go through their GSTR-2B for July 2020
and after comparing the same with the credit availed by them in July
2020, provide feedback (if any) on any aspect of GSTR-2B by raising
a ticket on the self-service portal (https://selfservice.gstsystem.in/).
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All taxpayers are advised to view the detailed advisory relating to
GSTR-2B on the common portal before using the statement.
Taxpayers can access their GSTR-2B through: Login to GST Portal

> Returns Dashboard > Select Return period >GSTR-2B.
❑

O˛bmB© 2020 H$m "OrEgQ>rAma-2]r' A] [m{Q>©b [a C[b„Y

[Ã gyMZm H$m`m©b`, ^maV gaH$ma, odŒm _ßÃmb`

29 AJÒV, 2020, 5:11[rE_

OrEgQ>r [oafX Z{ 14 _mM© 2020 H$m{ Am`m{oOV A[Zr 39dt ]°R>H$ _| OrEgQ>rAma-
3]r Edß OrEgQ>rAma-1 XmoIb H$aZ{ H$r dV©_mZ ‡Umbr H$m{ Om{∂SZ{ Am°a A›` _hÀd[yU©
]Xbmdm| O°g{ oH$ OrEgQ>rAma-2E _| gßdY©Z Edß Bg{ OrEgQ>rAma-3]r g{ Om{∂S>Z{ H$r
d•o’erb AdYmaUm H$m{ A[ZmZ{ Am°a bmJy H$aZ{ H$r og\$moae H$r Wr & [oafX Z{ `h og\$moae
H$r Wr oH$ EH$ ÒdV:-V°̀ ma BZ[˛Q> Q>°∑g H{́$oS>Q> (AmB©Q>rgr) oddaU C[b„Y H$am`m OmE,
Om{ BZ[˛Q> Q>°∑g H{́$oS>Q> H$r g˛odYm X{Z{/oZYm©aU _| _XX H$a{Jm & `h ha H$aXmVm H${ obE C[b„Y
hm{Jm &

OrEgQ>rAma-2]r hr Bg Vah H$m EH$ ÒdV: V°̀ ma AmB©Q>rgr oddaU hm{Z{ Om ahm
h°, oOg{ ha [ßOrH$•V Ï`o∫$ H${ obE g•oOV oH$`m OmEJm Om{ CgH${ Am[yoV©H$Vm©Am| ¤mam A[Z{
gß]ßoYV OrEgQ>rAma-1, 5 (AoZdmgr H$a `m{Ω` Ï`o∫$) Am°a 6 (BZ[˛Q> god©g odVaH$)
_| Xr JB© OmZH$moa`m| [a AmYmoaV hm{Jm & `h EH$ A[oadVr© oddaU h° Am°a Bg{ ‡À {̀H$ _mh
H${ obE C[b„Y H$am`m OmEJm & Bg{ R>rH$ AJb{ _hrZ{ H${ 12d| oXZ C[b„Y H$am`m OmEJm &
`h CÂ_rX H$r OmVr h° oH$ OrEgQ>rAma-2]r oaQ>Z© V°̀ ma H$aZ{ _| bJZ{ dmb{ g_` H$m{
H$_ H$aZ{, ÃwoQ>`m| H$m{ H$_ H$aZ{, g˛bh _| ghm`Vm H$aZ{ Am°a oaQ>Z© XmoIb H$aZ{ g{ gß]ßoYV
AZ˛[mbZ H$m{ gab ]ZmZ{ _| _XX H$a{Jm &

OrEgQ>rAma-2]r _| E{gr _˛ª` ode{fVmEß Om{ oaQ>Z© XmoIb H$aZ{ _| H$aXmVmAm| H$r
ghm`Vm H$a|Jr, d{ oZÂZmZ˛gma h¢:

(i) Bg_| ode{f AmoW©H$ Om{Z H$r BH$mB`m|/S>{db[am| g{ ‡mflV dÒV˛Am| H$r AmßVoaH$ Am[yoV©
gohV "AmBgJ{Q>' ogÒQ>_ g{ dÒV˛Am| H${ Am`mV H$r OmZH$mar C[b„Y hm{Vr h° & `h
O˛bmB© _mh H${ obE Omar OrEgQ>rAma-2]r _| C[b„Y Zht h° Am°a Bg{ OÎX hr C[b„Y
H$am`m OmEJm &

(ii) Bg_| EH$ gßojflV oddaU hm{Vm h° Om{ ‡À {̀H$ AZ˛̂ mJ H${ VhV C[b„Y Am°a J°a-C[b„Y
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AmB©Q>rgr H$m{ Xem©Vm h° & ‡À {̀H$ AZ˛̂ mJ H${ gm[{j Xr JB© gbmh OrEgQ>rAma-3]r
H${ A[Z{ gß]ßoYV AZ˛̂ mJ _| H$aXmVmAm| ¤mam Xr OmZ{ dmbr OmZH$mar H$m{ Ò[Ô H$aVr
h°;

(iii) g^r B›dm∞̀ g, H{́$oS>Q> Zm{Q>, S>{o]Q> Zm{Q> BÀ`moX H${ XÒVmd{O ÒVa H$m oddaU ^r Bg_|
‡XmZ oH$`m OmVm h°, VmoH$ B›h| X{IZ{ H${ gmW-gmW S>mCZbm{S> ^r oH$`m Om gH${ &

O˛bmB© 2020 H${ OrEgQ>rAma-2]r H$m{ ‡m`m{oJH$ AmYma [a Am_ `m gm_m›` [m{Q>©b
[a C[b„Y H$am`m J`m h° &

MyßoH$ [hbr ]ma oddaU ‡ÒV˛V oH$`m Om ahm h°, BgobE H$aXmVmAm| H$m{ gbmh Xr
OmVr h° oH$ d{ H${db \$rS>]°H$ H${ C‘{Ì` g{ O˛bmB©, 2020 H${ OrEgQ>rAma-2]r H$m
gßX ©̂ b| &

g^r H$aXmVmAm| g{ AZ˛am{Y h° oH$ d{ O˛bmB© 2020 H${ A[Z{ OrEgQ>rAma-2]r H$m{
Jm°a g{ [∂T| Am°a O˛bmB© 2020 _| A[Z{ ¤mam obE JE H{́$oS>Q> H${ gmW BgH$r V˛bZm
H$aZ{ H${ ]mX Òd ß̀-g{dm [m{Q>©b (https://selfservice.gstsystem.in/) [a Òd ß̀ hr [hb
H$aH${ OrEgQ>rAma-2]r H${ oH$gr ^r [hby [a \$rS>]°H$ (`oX H$m{B© hm{) ‡XmZ H$a| &

g^r H$aXmVmAm| H$m{ gbmh Xr OmVr h° oH$ d{ oddaU H$m C[`m{J H$aZ{ g{ [hb{ Am_
`m gm_m›` [m{Q>©b [a OrEgQ>rAma-2]r g{ gß]ßoYV odÒV•V gbmh (ES>dmBOar) H$m{
‹`mZ g{ [∂T|> &

H$aXmVm A[Z{ OrEgQ>rAma-2]r H$m{ Bg _m‹`_ g{ ‡mflV H$a gH$V{ h¢ : OrEgQ>r [m{Q>©b
[a bm∞J-BZ H$a| > oaQ>›g© S>°e]m{S>© > oaQ>Z© AdoY H$m{ M˛Z| > OrEgQ>rAma-2]r &

❑

Import data in GSTR-2A
Press Information Bureau

Government of India, Ministry of Finance
29-August-2020, 5:12 PM

Two new tables have been inserted in GSTR-2A for displaying details
of import of goods from overseas and inward supplies made from SEZ units
/ SEZ developers. Taxpayers can now view their bill of entries data which
is received by the GST System (GSTN) from ICEGATE System (Customs).
The present data upload has been done on a trial basis to give a feel of the
functionality and to get feedback from the taxpayers on the same.
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Currently, the system is displaying data up to 6th August, 2020. Further,
taxpayers may note that system is currently does not contain import
information for bill of entries filed at non-computerized ports (non-EDI ports)
and imports made through courier services/post office. This will be made
available shortly.

It may also be noted that amendment information made in the details
of bill of entries will also be provided soon.

Taxpayers are requested that they share their feedback through raising
a ticket on the self-service portal (https://selfservice.gstsystem.in/)

❑

"OrEgQ>rAma-2E' _| Am`mV S>{Q>m

[Ã gyMZm H$m`m©b`, ^maV gaH$ma, odŒm _ßÃmb`

29 AJÒV, 2020, 5:12 [rE_

odX{e g{ dÒV˛Am| H${ Am`mV Am°a EgB©O{S> BH$mB`m|/EgB©O{S> S>{db[am| g{ H$r JB©
AmßVoaH$ Am[yoV© H$m oddaU Xem©Z{ H${ obE "OrEgQ>rAma-2E' _| Xm{ ZB© VmobH$mEß goÂ_obV
H$r JB© h¢ & H$aXmVm A] A[Z{ Cg "o]b Am∞\$ EßQ≠r S>{Q>m' H$m{ X{I gH$V{ h¢ Om{ OrEgQ>r
ogÒQ>_ (OrEgQ>rEZ) ¤mam AmBgJ{Q> ogÒQ>_ (H$ÒQ>_) g{ ‡mflV oH$`m OmVm h° & dV©_mZ S>{Q>m
A[bm{S> [arjU AmYma [a oH$`m J`m h°, VmoH$ BgH$r H$m ©̀j_Vm `m Ï`mdhmoaH$Vm H$m
ghr T>ßJ g{ AZ˛̂ d hm{ gH${ Am°a Bg gß]ßY _| H$aXmVmAm| g{ AmdÌ`H$ ‡oVoH´$`m (\$rS>]°H$)
‡mflV hm{ gH${ &

dV©_mZ _| `h ogÒQ>_ 6 AJÒV, 2020 VH$ H${ AmßH$∂S>m| (S>{Q>m) H$m{ Xem© ahm h° &
BgH${ Abmdm, H$aXmVm Bg Vœ` H$m{ Zm{Q> H$a gH$V{ h¢ oH$ dV©_mZ _| Bg ogÒQ>_ _| J°a-
H$Âfl ỳQ>arH$•V ]ßXaJmhm| (J°a-B©S>rAmB© ]ßXaJmh) [a XmoIb oH$E JE "o]b Am∞\$ EßQ≠r' H${ obE
Am`mV gß]ßYr OmZH$mar H${ gmW-gmW H$yoa`a g{dmAm|/S>mH$Ka H${ OoaE oH$E JE Am`mV
g{ O∂̨S>r OmZH$mar C[b„Y Zht h° & Bg{ erK´ hr C[b„Y H$am`m OmEJm &

`h ^r CÎb{IZr` h° oH$ "o]b Am∞\$ EßQ≠r' H${ oddaU _| oH$E JE gßem{YZ H$r OmZH$mar
^r erK´ hr C[b„Y H$amB© OmEJr &

H$aXmVmAm| g{ AZ˛am{Y oH$`m OmVm h° oH$ d{ Òd`ß-g{dm [m{Q>©b (https://
selfservice.gstsystem.in/) [a Òd ß̀ hr [hb H$aH${ A[Z{ \$rS>]°H$ H$m{ gmPm H$a| &

❑
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gmjmÀH$ma lr Or.[r. oVdmar gmh] [yd©
C[m`w∫$ odH´$` H$a / A[a Am`w∫$
dmoUo¡`H$ H$a

‡.1ïAm[H$r oJZVr od^mJ H${ g\$bV_ AoYH$moa`m| _| H$r
OmVr ahr h° & E{g{ AoYH$mar H$r [•ÓR> ŷo_ OmZZ{ H$r Òdm^modH$
AmH$mßjm g^r _| hm{Vr h° & AVï h_ Am[H${ ]M[Z Edß oejm
Xrjm H${ ]ma{ _| OmZZm MmhV{ h¢ & Bg od^mJ _| AmZ{ H${ [yd©
Am[ ∑`m oH$gr A›` g{dm _| ^r ah{ h¢ ?

oVdmar gm.ï _{am O›_ ÒWmZ Edß J•h ZJa IßS>dm (_.‡.) h° & _{ar g_ÒV oejm ^r `ht
[yU© h˛B© h° & df© 1960 _| _¢Z{ emgH$r` C¿MVa _m‹`o_H$ embm g{ hm`a g{H$|S>ar (11dt)
[arjm _{oaQ> _| CŒmrU© H$r & df© 1963 _| emgH$r` _hmod⁄mb` g{ ]r.Eggr. H$r C[moY
br & _{a{ XmXm Z{ _˛Pg{ H$hm oH$ A^r god©g H$a bm{ oOgg{ [oadma H$m{ ghmam hm{ gH${ &
h_ AmR> ^mB©-]hZ W{ Am°a o[VmOr H$r Am` gro_V Wr & _{a{ ]∂S{ ^mB© H$m H$m{B© ghmam Zht
Wm & AVï _¢ A[Zr Cgr embm _| oejH$ ]Z J`m & Cg g_` odkmZ oejH$ H$r H$_r ahVr
Wr & o\$a EH$ df© ]r.Q>r.AmB©. IßS>dm _| ‡oejH$ ahm & dhmß g{ emgH$r` od⁄mb` ]b∂S>r
(hagyX) {̂Om J`m &

AJb{ df© H$m∞b{O Am∞\$ EO˛H${eZ _| M`Z h˛Am Am°a _¢Z{ ]r.ES>. oH$`m & AJb{ dfm{™
_| E_.E. (AßJ{́Or) H$r C[moY emgH$r` _hmod⁄mb` IßS>dm g{ ‡mflV H$r & VXZßVa _{ar
[XÒWm[Zm emgH$r` od⁄mb` ogdZr, V|XyI{∂S>m Am°a hßoS>`m _| ahr & df© 1970 _| [˛Zï IßS>dm
ÒWmZmßVaU h˛Am Am°a od^mJ _| AmZ{ VH$ dht H$m ©̀aV ahm &

Bg Vah oejH$r` H$m ©̀ H${ gmW-gmW _{am A‹``Z oZaßVa MbVm ahm Am°a gßj{flV:
_¢Z{ ]r.Eggr. (_°œg) E_.E. (AßJ{́Or) Edß ]r.ES>. C[moY`mß ‡mflV H$r &

‡{aUm

grE. gwYra hmbmIßS>r>

gh`m{J- lr amKd{›– Xw]{

g{.oZ. A[a Am ẁ∫$, dmoUo¡`H$
H$a Edß g{.oZ. b{Im[mb gXÒ`,

_.‡. dmoUo¡`H$ H$a A[rb ]m{S©>

AmXa gohV, Zrb{e JßJam∂S{>
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‡maß̂  g{ hr _¢ ‡mVï [mßM ]O{ H${ [yd© CR>Z{ H$m A‰`mgr ahm hyß Am°a BgobE ododY
A‹``Z h{V˛ [`m©flV g_` o_bVm ahm & hm∞H$r Edß \$˛Q>]mb Q>r_ H$m oIbm∂S>r hm{Z{ Am°a
EZ.gr.gr. H$°S>{Q> hm{Z{ g{ AZ˛emgZ Edß g_`]’Vm H${ J˛U AoO©V oH$ {̀ & AmO ^r {̀ OrdZ
H${ AmYma h¢ &

‡.2ïAm[ Bg od^mJ _| H$°g{ AmE ? A[Zr [r.Eg.gr. [arjm _| g\$bVm H${ odf` _| H$˛N>
]VmB©̀ { &

oVdmar gm.ï `h EH$ am{MH$ H$hmZr h° & AJÒV 1971 _| EH$ ¡`m{oVfr Ka [a AmE & A›`
^mB©̀ m| H${ gmW _{ar [oÃH$m ^r C›h| oXImB© JB© & H$ß̨S>br hÒVa{Im Edß _ÒVH$ a{Im X{IH$a
JUZm H$aZ{ H${ C[amßV C›hm|Z{ [yN>m ∑`m H$aV{ h¢ ? _¢Z{ H$hm oejH$ hyß Vm{ H$hZ{ bJ{ Am[H$m{
‡emgoZH$ g{dm _| hm{Zm MmohE Am°a BgH$m ∑`m C[m` h° & _¢Z{ ]Vm`m oH$ [r.Eg.gr. _| CŒmrU©
hm{Z{ [a hr `h gß̂ d h° Om{ Agß̂ d gm h° ∑`m|oH$ Bg df© ]h˛V H$_ amO[oÃV [X odkmo[V
h˛E h¢ & C›hm|Z{ [oÃH$m ]ßX H$a Xr Am°a _˛Pg{ H$hm [arjm _| ]°R> OmAm{, `m{J C[oÒWV h°,
^mΩ` ^r ‡]b h° & e{f MMm© ]mX _| H$ÈßJm, H$hH$a Mb{ JE & A] oÒWoV `h Wr oH$ Cg
df© oS>flQ>r H$b{∑Q>a H$m H$m{B© [X Zht Wm; Eg.Q>r.Am{. H$m EH$ [X, S>r.Eg.[r. H${ 2 [X,
E∑gmBO Am∞o\$ga H${ 3 [X, AogÒQ>|Q> aoOÒQ≠ma H$m{-Am∞[a{oQ>d H${ 3 [X VWm EÂflbm∞̀ _|Q>
Am∞o\$ga H${ 4 [X odkmo[V W{ & H$˛N> oXZ ]mX 6 ogVß]a 1971 \$m_© ‡ÒV˛VrH$aU H$r oVoW
Wr Am°a oXgÂ]a 71 _| [arjm Wr & oejU H$m ©̀ H${ gmW-gmW [∂TmB© h{V˛ g_` H$_ Wm,
odkmZ odf` Edß AßJ{́Or _| ÒH$m{a H$aZm H$oR>Z Wm & qH$V˛ [oaOZm| H${ ÒZ{h[yU© AmJ´h Edß
Òdodd{H$ g{ oZU©̀  ob`m &

odMmam{‡mßV _¢Z{ bm∞ Am°a o]´oQ>e ohÒQ≠r H${ [{[g© M˛Z{ & `⁄o[ _¢Z{ Eb.Eb.]r. Zht oH$`m
Wm Am°a ohÒQ≠r ^r _{am odf` Zht ahm Wm & O] _{a{ ]∂S{> ^mB© Eb.Eb.>]r. H$a ah{ W{ V]
ÈoM H${ H$maU CZH$r bm∞ ]˛∑g H$m A‹``Z H$aVm ahVm Wm &

]hahmb, oboIV [arjm _| CŒmrU© h˛Am & ogVÂ]a 1972 _| BßQ>aÏ ỳ h˛Am & odbß]
g{ oaOÎQ> ZdÂ]a 1973 _| Am`m V] VH$ _{ar Amem jrU hm{ M˛H$r Wr Am°a am{b Zß]a ^r
odÒ_•V gm hm{ J`m Wm & oaOÎQ> _| O] gma{ [Xm| h{V˛ ‡W_ H´$_mßH$ [a am{b Zß]a 272 X{Im
Vm{ ghgm odÌdmg Zht h˛Am & ‡d{e [Ã T>yßT>H$a X{IH$a hr gßV˛oÔ h˛B© H$r A‡À`moeV g\$bVm
‡mflV H$aV{ h˛E _¢Z{ [r.Eg.gr. _| Q>m∞[ oH$`m h° &

_¢ `h _mZVm hyß oH$ ododY odf`m| H$m oZaßVa A‹``Z H$aV{ ahZ{ g{ _˛P{ g\$bVm ‡mflV
hm{ gH$r &

‡.3ïod^mJ _| AmZ{ H${ ]mX Am[H$r `mÃm H$°gr ahr ? Am[ H$hmß-H$hmß oH$g-oH$g [X [a
ah{ ?
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oVdmar gm.ï _¢Z{ od^mJ _| oXZmßH$ 22-11-1973 H$m{ BßXm°a d•Œm-1 _| [X^ma J´hU oH$`m &
oZYm©oaV ‡oejU [yU© H$aZ{ H${ C[amßV oZ`o_V H$m ©̀ ‡maß̂  oH$`m & odo^fi H$jm| _| Òd ß̀ ]°R>H$a
obo[H$ dJ© H${ gmW H$m ©̀ oH$`m Am°a grIm & H$a oZYm©aU H$m ©̀ _| d•Œm _| [XÒW AZ˛̂ dr
ghm`H$ odH´$` H$a AoYH$moa`m| VWm H$oV[` doaÓR> H$a gbmhH$mam| g{ ^r g_`-g_` [a
o]Zm gßH$m{M MMm© H$aVm ahm & ‡^mar odH´$` H$a AoYH$mar lr Ama.Eb. lrdmÒVd H$hV{
W{ g] H$˛N> AoYoZ`_ _| h°, A‹``Z H$am{, A[Zm oZU©̀  bm{, o\$a MMm© H$am{ & `h g] ^odÓ`
_| ]h˛V C[`m{Jr og’ h˛Am &

OyZ 1978 _| _{am ÒWmZmßVaU Zr_M h˛Am Am°a dhmß g{ OyZ 1979 _| odH´$` H$a
AoYH$mar _ßXgm°a d•Œm _| [XÒW h˛Am & CgH${ ]mX d•Œmm| H$m [˛ZJ©R>Z h˛Am Am°a _¢ dhrß d•Œm-
1 H$m ‡^mar ]Zm & ZdÂ]a 1983 _| [Xm{fioV C[amßV BßXm°a gß̂ mJ _| ghm`H$ Am ˛̀∫$ H$m
[X^ma J´hU oH$`m Ohmß gß̂ mJr` C[m ˛̀∫$ AmXaUr` Eg.H${. e_m© gmh] _mJ©Xe©H$ ah{ & AmR>
_mh [ÌMmV _{am ÒWmZmßVaU _˛ª`mb` BßXm°a _| hm{ J`m Am°a dhmß 6 df© VH$ [XÒW ahm & _¢Z{
odo^fi _hÀd[yU© H$jm| _| A[Zr j_VmAm| H$m g_˛oMV C[`m{J H$aV{ h˛E H$m ©̀ oH$`m Am°a
Òd ß̀ H$r XjVm odH$ogV H$aZ{ H$m ‡`mg oH$`m &

OyZ 1990 _| _{am ÒWmZmßVaU ^m{[mb h˛Am Ohmß _mJ©Xe©H$ AmXaUr` lr Eg.E_. [ßV
gß̂ mJr` C[m ˛̀∫$ W{ & dhmß g{ [Xm{fioV C[amßV OyZ 1991 _| gß̂ mJr` C[m ˛̀∫$ Ωdmob`a gß̂ mJ
[XÒW h˛Am Am°a dhmß 5 df© ahm & AÀ ß̀V od[arV [oaoÒWoV`m| _| dhmß J`m qH$V˛ od^mJr`
doaÓR> AoYH$moa`m| Edß Am ˛̀∫$ _hm{X` g{ grY{ gß[H$© Edß _mJ©Xe©Z VWm _˛ª`mb` _| ‡mflV
AZ˛̂ d H${ AmYma [a _{am H$m ©̀H$mb g\$b Edß Ò_aUr` ]Z J`m & O] dhmß g{ ÒWmZmßVaU
h˛Am Vm{ _˛P{ o]XmB© X{Z{ a{bd{ ÒQ>{eZ [a AoYH$mße AoYH$mar Edß H$_©MmarJU C[oÒWV W{ &

O˛bmB© 1996 _| _{am ÒWmZmßVaU gß̂ mJr` C[m ˛̀∫$ BßXm°a gß̂ mJ H${ [X [a h˛Am & `hmß
_¢ _.‡. odH´$` H$a amO[oÃV AoYH$mar gßK H$m A‹`j oZdm©oMV h˛Am & VXZßVa BßXm°a gß̂ mJ
H$m{ VrZ gß̂ mJm| _| od^∫$ oH$`m J`m & H$˛N> df© C[amßV N>ŒmrgJ∂T> am¡` ^r ]Zm &

df© 2001 _| [Xm{fiV hm{H$a A[a Am ˛̀∫$ _˛ª`mb` BßXm°a [XÒW h˛Am & `ht g{ oXZmßH$
31-3-2003 H$m{ g{dmoZd•Œm h˛Am &

‡.4ïAm[Z{ od^mJ H$r H$a A[dßMZ am{H$Wm_ gß]ßYr qdJ H$|–r` C∂S>ZXÒVm _| H$m\$r g_`
VH$ AÀ ß̀V g\$bVm[yd©H$ H$m ©̀ oH$`m h° & Bg Xm°amZ H${ AZ˛̂ dm| VWm H$oR>ZmB`m| Edß ode{f
Ò_aUr` KQ>ZmAm| H${ ]ma{ _| ]VmB©̀ { &

_¢ H$|–r` C∂S>ZXÒVm BßXm°a _| OZdar 1988 g{ OyZ 1990 VH$ H$m ©̀aV ahm & Am ˛̀∫$
_hm{X` ¤mam _˛P{ Ò[Ô>Vï H$hm J`m oH$ E{gm H$m ©̀ H$roOE Om{ oXI{, odoeÔ H$a A[dßMH$m|
H$r OmßM hm{ VWm C∂S>ZXÒV{ H$r gmI ]Z{ & _{ar B¿N>mZ˛gma AoYH$mar _˛P{ oX {̀ J {̀ oO›hm|Z{
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_{am odÌdmg H$m`_ aIm & ha ‡H$aU _| `m{OZm]’ OmZH$mar O˛Q>mB© OmH$a OmßM H$r JB© Am°a
g\$bVm o_br & Q>r_ H$m{ ^r OmZH$mar Zht ahVr Wr oH$ H$hmß OmZm h°, _¢ oZX}oeV H$aVm
ahVm Wm & Xm{ emgH$r` dmhZ W{ Am°a Cgr _| OmV{ W{ &

Bg H$m ©̀ _| H$oR>ZmB`mß Vm{ AmVr ahrß [a E{gm H$^r Zht h˛Am oH$ OmßM Zht hm{ [mB©
hm{ & O]b[˛a _| OmßM H${ g_` Ï`dgm`r Z{ odam{Y oH$`m Wm Am°a X]md S>bdmZ{ H$m ‡`mg
oH$`m Wm & qN>Xdm∂Sm _| OmßM H${ obE h_ am`[˛a g{ amV^a MbH$a [hß̨M{ W{ Am°a gm¢ga S>mH$
]ßJb{ _| ÈH${ W{ & oXZ _| OmßM H${ g_` Ï`dgm`r Z{ H$m\$r Ï`dYmZ CÀ[fi oH$`m & h_| dhmß
ZmBQ> hm∞ÎQ> H$aZm Wm, qH$V˛ oÒWoV [a odMmam{[amßV [˛Zï amV ^a MbH$a ^m{[mb Am JE W{
O· oaH$m∞S>© gohV & og`mJßO BßXm°a _| ^r EH$ ]ma OmßM H${ g_` H$˛N> Ï`dgm`r dhmß ]mha
EH$oÃV hm{ JE W{ & CZH${ A‹`j AmE Am°a O] X{Im oH$ H$|–r` C∂S>ZXÒVm OmßM H$a ahm
h° Vm{ dh g] dm[g bm°Q> JE & `h gmI h_ bm{Jm| Z{ ]Zm br Wr & _¢ ha OmßM Edß KQ>Zm
H$r OmZH$mar Cgr g_` A[a Am ˛̀∫$ ‡dV©Z H$m{ X{Vm ahVm Wm & E{g{ AZ{H$ ‡H$aU ah{ &

EH$ ode{f CÎb{IZr` H$m ©̀ `h oH$`m Wm oH$ [hbr ]ma Q≠mßg[m{Q>©g© H${ Jm{Xm_m| [a aI{
JE AKm{ofV Edß H$a A[dßMZr` _mb H$m{ O· H$aZm Am°a AkmV Ï`dgm`r H${ Zm_ [a
H$m ©̀dmhr H$aZm & ^mar H$a Edß emoÒV H$r amoe`mß O_m H$amB© JB© Wt & BgH${ d°YmoZH$ Am°oMÀ`
H${ odf` _| H$a gbmhH$ma H${ Í$[ _| AmXaUr` lr [ßMm{ob`m gmh] Z{ _˛Pg{ MMm© H$r Vm{
_¢Z{ oZd{XZ oH$`m Wm oH$ g_ÒV O· _mb H$a A[dßMZ h{V˛ aIm OmZm ‡_moUV oH$`m OmH$a
hr H$m ©̀dmhr H$r JB© h°, o\$a ^r ›`m`mb` H$m _mJ© C[b„Y h° & d{ _˛ÒH$˛am oXE W{ & gßj{flVï
Bg H$m ©̀ H$r g\$bVm [a\${∑Q> Q>r_ dH©$ $H${ H$maU ‡mflV h˛B© Wr Am°a `h _{a{ obE EH$ Ò_aUr`
g{dmH$mb ahm &

‡.5ïAm[ A›` JoVodoY`m| _| ^r O∂̨S{> ah{ h¢ & gß̂ dVï Am[H$r gmohoÀ`H$ gmßÒH$•oVH$
Ao^ÈoM ^r ahr h° & Bg j{Ã H${ AZ˛̂ dm| H${ ]ma{ _| ]VmB©̀ { &

oVdmar gm.ï E{gr Ao^ÈoM`mß ‡maß̂  g{ ahr AdÌ` h¢ qH$V˛ H$m{B© CÎb{IZr` C[bo„Y Zht
H$h gH$Vm & O] _¢ IßS>dm _| oejH$ Wm V] gmohoÀ`H$ Jm{oÓR>`m| _| ^mJ b{Vm ahVm Wm &
l’{̀  XmXm _mIZbmb MV˛d}Xr Edß _{a{ oh›Xr oejH$ ‡m{\${ga lrH$mßV Om{er g{ ^r gÂ[H$©
hm{Vm ahVm Wm &

IßS>dm _| o]Â] o\$Î_ ∑b] H$m \$mCßS>a _{Â]a Edß goMd H$B© df© ahm & gXÒ`m| H$m{
C¿M ÒVar` H$bmÀ_H$ o\$Î_| VWm ^maV oÒWV odo^fi XyVmdmgm| g{ l{ÓR> o\$Î_| ]˛bmH$a oXImB©
OmVr Wrß &

N>m{Q>rñN>m{Q>r H$odVmEß obIZ{ H$m em°H$ ahm h° Om{ A^r ^r h° & df© 2017 _| EH$ _°JOrZ
H$m gß[mXZ ‡H$meZ ^r oH$`m h° & `h g] ‡_˛IVï ÒdmßVï g˛Im` hr ahm h° &
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EH$ JoVodoY ´̂_U H$aZm ^r ahr h° & H$ma S≠mBqdJ _{ar hm∞]r O°gr ahr h° & g{dmH$mb
_| ^r Ωdmob`a g{ J˛Zm, oed[˛ar VWm BßXm°a g{ ^m{[mb Òd ß̀ oOflgr MbmH$a J`m hyß & g{dmoZd•oŒm
H${ C[amßV Vm{ ]h˛V Ky_m & g˛]h BßXm°a g{ oZH$bH$a H$ma MbmV{ h˛E em_ VH$ _ß̨]B©, amOH$m{Q,>
ZmJ[˛a, ZmogH$, O`[˛a, oeaS>r OmVm ahm hyß & g{H$ßS> S≠mBda H${ Í$[ _| [ÀZr H$B© ]ma _XXJma
ahr h° & [ßV gmh] H$r g˛[˛Ãr H${ oddmh _| Bgr Vah h_ Xm{Zm| H$ma g{ Z°ZrVmb hm{V{ h˛E AÎ_m{∂S>m
JE W{ &

oH$›V˛, df© 2015 _| ]∂S{> g˛[˛Ã H${ ÒdJ©dmg H${ C[amßV JoVodoY`m| [a odam_ gm bJ
J`m &

‡.6ï >ha g\$b Ï`o∫$ H$r g\$bVm _| [ÀZr H$m ^r `m{JXmZ hm{Vm h° & Am[H$r [ÀZr H${ ]ma{
_| ^r bm{J OmZV{ h¢ oH$ d{ gßJrV Edß gßÒH$•V _| [maßJV h¢ & A[Zr [ÀZr H$r ode{fVmAm| H${
]ma{ _| ^r H$˛N> OmZH$mar X| &

hm±, `h ghr h° oH$ _{ar g\$bVm _| lr_Vr a{Im oVdmar H$m _hÀd[yU© `m{JXmZ ahm h° &
_{ar oZ`o_VVm, ÒdmÒœ`, ÈoM, _yS>, Ka-[oadma AmoX H$m gX°d ‹`mZ aIm Am°a _¢ oZoÌMßV
hm{H$a A[Zm H$m ©̀ H$aVm ahm & g{dmH$mb _| A[Zr Ï`ÒVVm H${ H$maU _¢ [oadma H$m{ H$_ g_`
X{ [mVm Wm & BgobE g{dmoZd•oŒm C[amßV [oadma h{V˛ [yU©V: g_o[©V hyß &

H$|–r` C∂S>ZXÒVm _| [XÒWm[Zm H${ g_` _{ar AoVÏ`ÒVVm H${ H$maU, C›hm|Z{ AmJ{ [∂TZ{
H$r B¿N>m Ï`∫$ H$r & oddmh H${ 14 df© C[amßV gßÒH$•V _| JdZ©_|Q> AmQ>≤g© EßS> H$m∞_g© H$m∞b{O
BßXm°a g{ E_.E. oH$`m Am°a gßÒH$•V H${ gmW [ya{ H$bm gßH$m` _| odÌdod⁄mb` _| Q>m∞[ oH$`m &
Xm{ Jm{ÎS> _{S>b ‡mflV oH$ {̀ & o\$a gßÒH$•V _| hr [r.EM.S>r. C[moY ‡mflV H$r oOg h{V˛ H$B©
]ma C›h| Ωdmob`a g{ BßXm°a AmZm [∂S>m & Cg g_` _{ar [XÒWm[Zm Ωdmob`a _| Wr & ]r.E.
_| gßJrV CZH$m EH$ odf` Wm & _Y˛a Jm`Z ‡oV^m gÂ[fi h¢ & [oadma _| g_mam{hm| _| BZH$m
T>m{bH$ dmXZ Am°a JrV Jm`Z gX°d ah{ h¢ & H$[∂S{> [a hmW g{ _hrZ H$∂T>mB©, [|qQ>J,> ]˛ZmB© Am°a
[mH$ H$bm _| XjVm ‡mflV h° & BßXm°a _| H$B© dfm{™ VH$ a{grS>|gr b{S>rO ∑b] Am°a bm`Z{g
∑b] H$r goMd ahr h¢ & ÀdoaV CX≤]m{YZ H$aZ{ _| gj_ h°ß & od^mJr` AoYH$moa`m| H$r [oÀZ`m|
H$m{ gßJoR>V H$aV{ h˛E, _ßXgm°a, ZdbIm H$mÂflb{∑g Edß ÒH$r_ 71 oÒWV H$m∞bm{Zr _| ∑b]
]ZmE W{ oOgg{ gX°d [moadmoaH$ dmVmdaU ]Zm ahm &

]g, AmO BVZm J˛UJmZ [`m©flV h° &

‡.7ïod^mJ _| Am°a H$amYmZ ‡Umbr _| Am[Z{ H$B© CVma-M∂T>md X{I{ h¢ & [˛amZr Am°a ZB©
H$m ©̀‡Umbr H${ ]ma{ _| Am[H${ ∑`m odMma h¢ ?

oVdmar gm.ï g{dmoZd•oŒm C[amßV _¢Z{ A[Zr gmar Q°>∑g ]˛∑>g M{VH$ M{Â]a oÒWV H$m`m©b`
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_| o^Odm Xt & dmoUo¡`H$ H$a A[rb ]m{S>© _| [X ÒdrH$ma Zht oH$`m & Q>°∑g odf` N>m{∂S>H$a
A›` A‹``Z H$r Am{a ‡d•Œm h˛Am & BgobE H$amYmZ ‡Umob`m| H$m V˛bZmÀ_H$ odd{MZ A]
Zht H$aZm MmhyßJm & ZB© ‡Umbr H${ odf` _| Om{ ^r _{ar OmZH$mar h°, Cg AmYma [a H$hZm
MmhyßJm oH$ XrK© g_` VH$ odÒV•V A‹``Z Edß X{eÏ`m[r odd{MZ H${ AmYma [a `h bmJy
H$r JB© h°, AZmdÌ`H$ OmßMm| g{ _˛∫$ h° Am°a AmdÌ`H$VmZ˛gma gßem{YZ g_`-g_` [a oH$E
OmV{ ah{ h¢ VWm oH$ {̀ Omd|J{ & A] `h oÒWarH$aU H$r Am{a h° &

‡.8ïAmO H${ AoYH$moa`m| H$r ZB© [r∂T>r H$m{ Am[ ∑`m gßX{e X{Zm Mmh|J{ &

oVdmar gm.ï AmO H$r [r∂T>r H$B© odf`m| _| h_g{ AoYH$ kmZdmZ h° Am°a ÀdoaV [oadV©Zerb
g_` _| H$m ©̀aV h° & AVï A[{ojV h° oH$ oOg AoYoZ`_ H${ AßVJ©V eo∫$`mß Am°a H$V©Ï`
[oa^mofV h¢ Cg_| XjVm ‡mflV H$a| Am°a A[Zr gr_mAm| _| H$m ©̀ H$a| & doaÓR> Edß `m{Ω`
AoYH$moa`m| g{ gÂ_mZ[yd©H$ _mJ©Xe©Z ‡mflV H$aV{ ah| Am°a amOÒd ohV H$m{ gX°d gÂ_˛I aI|,
‡mWo_H$Vm X| & _Zgm dmMm H$_©Um oXI{ oH$ Am[ dmÒVd _| `m{Ω` AoYH$mar h¢ & E{gm g{dmH$mb
Ï`VrV H$a| oH$ g{dmoZd•oŒm H${ C[amßV ^r AmÀ_gßVm{f, g˛H$yZ, g˛IX Ò_•oV`mß od⁄_mZ ah{ß &

❑

Madhya Pradaesh Goods and Services Tax Rules, 2017 -
Amendment in Rules

No. F-A-3-06-2020-1-V(46) Bhopal, the 31st August 2020 - In
exercise of the powers conferred by section 164 of the Madhya Pradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on the recommendations of the Council, hereby, makes the following further
amendment in the Madhya Pradaesh Goods and Services Tax Rules, 2017,
namely:-

AMENDMENT
In the said rules, in rule 31 A, for sub rule (2), the following sub-rule

shall be substituted, namely :-
“(2) The value of supply of lottery shall be deemed to be 100/128 of

the face value of ticket or of the price as notified in the Official Gazette by
the Organising State, whichever is higher.

Explanation:- For the purposes of this sub-rule, the expression
“Organising State” has the same meaning as assigned to it in clause (f) of
sub-rule (1) of rule 2 of the Lotteries (Regulation) Rules, 2010.”.

(40)
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2. This amendment shall be deemed to have come into force from 1st
March, 2020.
[Published in the M.P. Rajpatra dated 31-8-2020]

❑

Notification u/s 9(2) of M.P. VAT Act, 2002 notifying
Reliance BP Mobility Limited w.e.f. 3-6-2020

No. F A3-17-2010-1-V(47) Bhopal the 5th September 2020 - In
exercise of the powers conferred by sub-section (2) of Section 9 of the
Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State Government,
hereby, Notifies Reliance BP Mobility Limited as an Oil Company for the
purpose of the said sub-section.
2. This notification shall be effective from 3-6-2020.
[Published in the M.P. Rajpatra dated 5-9-2020]

❑

Notification u/s 2(99) of C.G. GST Act, 2017 appointing
revisional authority w.e.f. 13-1-2020

Notification No. 05/2020- State Tax
No. F 10-64/2020/CT/V(98) Dated 7th August 2020 - In pursuance

of the provisions of section 5 read with clause (99) of section 2 of the
Chhattisgarh Goods and Services Tax Act, 2017 (7 of 2017) (hereinafter
referred to as the said Act), hereby authorises–
(a) the Commissioner of State Tax or Special Commissioner of State Tax
or Additional Commissioner of State Tax for decisions or orders passed by
the Joint Commissioner of State Tax or Deputy Commissioner of State Tax;
and
(b) the Joint Commissioner of State Tax for decisions or orders passed by
the Assistant Commissioner of State Tax of State Tax Officer,

as the Revisional Authority under Section 108 of the said Act.
2. This notification shall deemed to have come in to force from 13th
January 2020.
[Published in the Chhattisgarh Rajpatra dated 26-8-2020]

❑

(41)

(42)
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Gist of Chhattisgarh Notifications - 2020

Noti. No. Act Particulars (Chhattisgarh)

(78) VAT Noti. u/s 21(8) of C.G. Vat Act extending time limit for
25-06-20 Assessment for year 15-16 for such dealers whose

turnover does not exceed Rs. 1 crore upto 31-12-2020

(79) VAT Noti. u/s 21(8) of  C.G. Vat Act, 2005 extending time
25-06-20 limit for assessment for year 2015-16 for such dealers

whose turnover exceeds Rs. 1 crore upto 31-12-2020

(80) VAT Noti. u/s 21(8) of C.G. Vat Act, 2005 extending time
25-06-20 limit for assessment for the year 2016-17 time barring

ending on 31-12-2019 extended up to 30-06-2021

(81) VAT Notification u/s 15-B(1)(ii) of C.G. Vat Act, 2005
25-06-20 extending time for filing Form-18 (Self Assessment) for

FY 2016-17 upto 30-11-2020

(82) VAT Noti. u/s 15-B(1)(ii) of C.G. Vat Act, 2005 amending
25-06-20 Noti. No. (104) dt. 10-12-18 relating to exemption

from Part C of Form 18 for FY 2016-17 date extended
upto 30-11-2020

(83) GST Chhattisgarh Goods and Services Tax (Sixth
06-07-20 Amendment) Rules, 2020

(84) GST Chhattisgarh Goods and Services Tax (Seventh
06-07-20 Amendment) Rules, 2020

(85) GST Notification u/s 50(1) r/w 148 of C.G. GST Act, 2017
06-07-20 amending Noti. No. 13/2017-State Tax (87) dt. 29-

6-2017 providing relief by lowering of interest rate for
a prescribed time for tax periods from February, 2020
to July, 2020 w.e.f. 24-06-2020

(86) GST Notification u/s 128 r/w 148 of C.G. GST Act, 2017
06-07-20 amending Noti. No. 76/2018-State Tax (123) dt. 31-

12-2018 providing one time amnesty by lowering/
waiving of late fees for non furnishing of FORM GSTR-
3B from July, 2017 to January, 2020 and also providing

.... continued from April-May 2020
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relief by conditional waiver of late fee for delay in
furnishing returns in FORM GSTR-3B for tax periods
of February, 2020 to July, 2020 w.e.f. 24-06-2020

(87) GST Notification u/s 128 of C.G. GST Act, 2017 amending
06-07-20 Noti. No. 4/2018-State Tax (3) dt. 24-1-2018 providing

relief by waiver of late fee for delay in furnishing outward
statement in FORM GSTR-1 for tax periods for months
from March, 2020 to June, 2020 for monthly filers and
for quarters from January, 2020 to June, 2020 for
quarterly filers w.e.f. 24-06-2020

(88) GST Notification u/s 168 of C.G. GST Act, 2017 r/w Rule
06-07-20 61(5) amending Noti. No. 29/2020-State Tax (45) dt.

31-3-2020 extending due date for furnishing FORM
GSTR-3B for supply made in the month of August,
2020 for taxpayers with annual turnover up to Rs. 5
crore w.e.f. 24-06-2020

(89) GST Chhattisgarh Goods and Services Tax (Removal of
06-07-20 Difficulties) Order, 2020 effective from 25-6-2020

(92) GST Chhattisgarh Goods and Services Tax (Eighth
21-07-20 Amendment) Rules, 2020 w.e.f. 1-7-2020

(95) GST Notification u/s 148 of C.G. GST Act, 2017 amending
06-08-20 Noti. No. 21/2019-State Tax (46) dt. 23-4-2019

extending the due date for filing FORM GSTR-4 for
financial year 2019-2020 w.e.f. 13-07-2020

(96) GST Chhattisgarh Goods and Services Tax (Ninth
06-08-20 Amendment) Rules, 2020 effective from 30-7-2020

(97) GST Notification u/r 48(4) of C.G. GST Act, 2017 amending
06-08-20 Noti. No. 13/2020-State Tax (37) dated 31-3-2020

effective from 30-7-2020

(98) GST Notification u/s 2(99) of C.G. GST Act, 2017 appointing
06-08-20 revisional authority w.e.f. 13-1-2020.

❑
See full Notifications on www.dineshgangrade.com [For TLD Subscribers only]
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(2020) 65 TLD 177 In the High Court of Jharkhand
Hon’ble H.C. Mishra & Deepak Roshan, JJ.

Mahadeo Construction Co.
Vs.

The Union of India & Others
W.P. (T) No. : 3517 of 2019

April 21, 2020
Deposition : In favour of Petitioner

Interest - Section 50 of the CGST Act, 2017 - Interest can not
be determined without initiating any adjudication process either u/s
73 or 74 of the CGST Act.

Recovery proceedings - Section 79 of the CGST Act, 2017 -
Without initiation of any adjudication proceedings, no recovery
proceeding under Section 79 of the Act can be initiated for recovery
of the interest amount.

Writ Petition allowed
It is not a true that liability of interest under Section 50 of the CGST

Act is automatic, but the said amount of interest is required to be
calculated and intimated to an assesse. If an assesse disputes the liability
of interest i.e. either disputes its calculation or even the leviability of
interest, then the only option left for the Assessing Officer is to initiate
proceedings either under Section 73 or 74 of the Act for adjudication
of the liability of interest. [Para 21]
Cases referred :
* Commissioner of Central Excise Vs. International Auto Limited (2010) 2

SCC 672.
* Godavari Commodities Ltd. Vs. Union of India and ors., reported in 2019

SCC Online Jhar 1839.
* The Assistant Commissioner of CGST & Central Excise and others Vs.

Daejung Moparts Pvt. Ltd. and ors.
* U.P. Cooperative Cane Unions Federations Vs. West U.P. Sugar Mills

Association & ors. (2004) 5 SCC 472.
Mr. Sumeet Gadodia, Advocate, Mrs. Shilpi John, Advocate & Mr. Ranjeet
Kushwaha, Advocate for the petitioner.
Mr. Ratnesh Kumar, Advocate & Mr. Amit Kumar, Advocate for the respondent.

Mahadeo Construction Vs. UOI (Jharkhand)
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:: JUDGEMENT ::

The Judgement of the Court was delivered by DEEPAK ROSHAN,
J. :

The issues involved in the present writ application are of seminal
importance, namely-
(i) Whether interest liability under Section 50 of the Central Goods and

Services Tax Act, 2017 (for short ‘CGST Act’) can be determined
without initiating any adjudication process either u/s 73 or 74 of the
CGST Act in the event of an assesse raising dispute towards liability
of interest?

(ii) Whether recovery proceedings u/s 79 of the CGST Act can be initiated
for recovery of interest u/s 50 of the said Act without initiation and
completion of the adjudication proceedings under the Act?

2. The facts of the present writ application lie in a very narrow compass.
The petitioner, being a partnership firm, was registered under the provisions
of the CGST Act. Under Section 39 of the CGST Act, provisions have been
incorporated for furnishing of monthly return by a registered person on or
before 20th day of the month succeeding such calendar month in which
returns were to be filed. Said returns are known as ‘GSTR-3 Return’.
However, it is an admitted fact that due to the Nationwide problem in GSTN
Portal, said GSTR-3 Return, which is an auto populated return on the basis
of details of inward and outward supply, is not being generated, due to which,
by way of stop-gap arrangement, provisions have been incorporated for filing
GSTR-3B Return in terms of Rule 61(5) read with Rule 61(6) of the Central
Goods and Services Tax Rules, 2017 (for short ‘CGST Rules’).
3. Further, under Section 39(7) of the CGST Act, it is provided, inter alia,
that a registered person, who is required to furnish his return under subsection
(1) of Section 39, would be liable to pay to the Government the tax due
as per such return not later than the last date on which the dealer is required
to furnish such return. A conjoint reading of Section 39(1) read with Section
39(7) of the CGST Act would reveal that a dealer was liable to pay tax within
20th day of the succeeding month for which said dealer was liable to file
GSTR-3 Return. However, since the very onset of implementation of GST
regime, filing of monthly return u/s 39, being GSTR-3, was suspended and
continues to be suspended till today, and, return in GSTR-3B is required to
be filed by registered person.
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4. From time to time, due date for filing such return in GSTR-3B has been
extended by respondent-Authorities.
5. It is the case of the petitioner that in GSTN Portal, due date for filing
of GSTR 3B Return for the month of February, 2018 and March, 2018 was
reflecting as 31st March 2019 and the petitioner reasonably believed that
due date of filing of GSTR-3B Return for the months of February and March,
2018 has been extended up to 31st March, 2019 and in the said background,
the petitioner filed its monthly return for the month of February, 2018 and
March, 2018 within the due date as reflected in GSTN Portal, as would be
evident from Annexure-4 of the writ application. The petitioner was served
with a letter dated 8th March, 2019 issued by Superintendent of Goods and
Services Tax and Central Excise (Respondent No.3) directing the petitioner
to make payment of interest amounting to Rs.19,59,721/- on the ground of
delay in filing of GSTR-3B Return for the months of February and March,
2018. The said letter contained in Annexure-7 is impugned in the present
writ application. The respondent-Authorities further exercised powers under
Section 79 of the CGST Act by initiating garnishee proceedings for recovery
of aforesaid amount of interest by issuing notice to the petitioner’s Banker.
Said initiation of garnishee proceedings under Section 79 of the CGST Act
is also impugned in the present writ application.
6. Mr. Sumeet Gadodia, learned counsel appearing for the petitioner has
vehemently submitted that the impugned letter dated 8-3-2019 issued by
respondent No.3 demanding interest amount of Rs.19,59,721/- on the
alleged ground of delay in submitting GSTR-3B Return for the months of
February and March, 2018, is not sustainable in the eyes of law, as the said
amount of interest has been determined without initiating any adjudication
process under Sections 73 or 74 of the CGST Act. It is the specific case
of the petitioner that the petitioner is not liable to pay interest as there has
been no delay on its part in furnishing of GSTR-3B Return and, consequentially,
there is no delay on its part in depositing the tax with the respondent-
Authority, as in GSTN Portal, due date for furnishing of return for the months
of February and March, 2018 was shown as 31st March, 2019.
7. It has been further argued by Mr. Gadodia that if the amount of interest
is not admitted by an assesse, the same requires determination through an
adjudication process to be initiated as per the detailed provisions contained
under Section 73 of the CGST Act.

Mahadeo Construction Vs. UOI (Jharkhand)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65180

8. It has been further submitted by the learned counsel for the petitioner
that not only that respondent-Authorities, without initiating adjudication
process, have straightaway demanded interest from the petitioner, but they
have, in a most arbitrary and illegal manner, by adopting extra legal steps,
initiated garnishee proceedings under Section 79 of the CGST Act for
recovery of the amount of interest. It has been contended that provisions of
Section 79 of the CGST Act can be adopted only when “any amount payable
by a person to the Government under the provisions of the Act and the Rules
is not paid”. It has been submitted that the words “any amount payable” is
to be interpreted in the context in which it has been used and the amount
payable (unless admitted) can only be determined by initiating adjudication
process as provided under Section 73 or 74 of the CGST Act. It is the
specific case of the petitioner that since the petitioner has not admitted its
liability of interest, the said interest liability to be classified as an amount
payable under the Act and/or Rules, necessarily requires adjudication process
and, in absence thereof, initiation of garnishee proceedings is not sustainable
in the eyes of law and even amounts to taking extra legal steps for recovery
of the amount from an assessee.
9. Per contra, Mr. Ratnesh Kumar, learned counsel for the respondent
submitted that the present dispute pertains to recovery of interest not on the
ground of delay in filing of GSTR-3B Return, but on the ground of delayed
payment of tax beyond the stipulated date as prescribed under Section 39(1)
read with Section 39(7) of the CGST Act. It is the case of the revenue that
once there is a delay in payment of tax, the liability to pay interest on the
same becomes automatic, for which no separate proceedings is required to
be initiated for determining such interest liability.
10. It has been further submitted by learned counsel of the respondent that
it is an admitted case of default in filing self-assessed monthly statement/ return
within the statutory period and payment of admitted self-assessed tax, which
consequentially attracts payment of interest under Section 50 of the CGST
Act. In other words, it has been contended that payment of interest as
envisaged under Section 50 of the Act is automatic and is to be paid by the
defaulter at his own without initiating any adjudication process under Section
73 or 74 of the CGST Act. Further, while referring to Section 73 or 74 of
the CGST Act, it has been contended that said Sections are not applicable
in the instant case, as it relates only to demand and recovery of tax not paid
or short paid either on account of fraud or willful misstatement or suppression
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of facts, or otherwise. It has been further contended by the respondents that
due date as reflected in GSTN Portal as “31st March, 2019” for furnishing
of GSTR-3B monthly return for the months of February and March, 2018
was reflecting owning to the fact that Central Government, through Central
Board of Indirect Taxes and Customs, vide Notification No. 76/2018-
Central Tax dated 31st December, 2018 (Annexure -3 series) has waived
the levy of late fee for furnishing returns for the months of July, 2017 to
September, 2018, if the said returns were furnished between the period 22nd
December, 2018 to 31st March, 2019, and the said Notification cannot be
interpreted to mean that the last date of filing of GSTR-3B Return has been
extended up to 31st March, 2019. Learned counsel for the revenue, in
support of his contention that liability for payment of interest is automatic and
does not require any adjudication process, has relied upon the following two
decisions, namely;-
(1) 2004 (5) SCC 472 (U.P. Cooperative Cane Unions Federations Vs.

West U.P. Sugar Mills Association & ors.)
(2) 2010 (2) SCC 672 (Commissioner of Central Excise  Vs. International

Auto Limited)
11. Mr. Ratnesh Kumar, learned counsel for the revenue further, while
justifying the action of initiation of garnishee proceedings under Section 79
of the CGST Act, contended that since the liability for payment of interest
is automatic on delayed payment of tax, the amount of interest is an amount
payable under the Act or the Rules and since the assessee, despite notices
being issued to it, has failed to discharge the said liability, it was well within
the competence of the respondent-Authorities to initiate garnishee proceedings
under Section 79 of the CGST Act by attaching Bank account of the
petitioner.
12. We have heard the parties and have given our conscious consideration
to the issue involved in the instant writ application, which according to us,
is of seminal importance owing to the fact that CGST Act is a new enactment
and the question raised herein will have bearing upon large number of
assesses.
13. Before adverting to the issues involved in the instant writ application,
we may like to refer an earlier order dated 24-7-2019 passed by this Court
in the instant writ petition, wherein we have noted that the screen shots of
the G.S.T.N Portal showing the due date for furnishing monthly returns for
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February and March 2018, as 31st March 2019, as contained in Annexures
4 and 4/1 to the writ application, were not denied by learned counsel for
C.G.S.T. It is an admitted position that on GSTN Portal for the months of
February and March, 2018, due date for filing return was reflecting as 31st
March, 2019. Although it was contended that said due date has been
reflected on GSTN Portal only because a waiver of Late Fee was notified
by the Central Government for delay in filing the Return for the said month
up to 31st March,2019, and the due date for filing such return was not
extended up to 31st March, 2019. Be that as it may, the fact remains that
on GSTN Portal, due date for filing monthly return for February and March,
2018 was reflected as 31st March, 2019 and, admittedly, the Petitioner filed
its returns for the said months much prior to the said date. After noticing the
said fact, this Court, vide order dated 24-7-2019, stayed the operation of
the garnishee notice contained in the Order dated 22-5-2019 (Annexure-
10 of the Supplementary Affidavit) and directed the respondents to file their
counter affidavit.
14. At this stage, we may indicate here that this Court is not expressing any
opinion as to whether the petitioner was liable to pay interest or not, which,
in the opinion of the Court, is required to be adjudicated first by the Revenue
Authorities. However, the aforesaid facts are noted by us in our Judgment
for the limited purpose to indicate that there was a dispute between the
Assessee-Petitioner and the Revenue regarding liability of interest for alleged
delayed filing of monthly return for the months of February and March, 2018
and, consequentially, alleged delay in payment of tax.
15. In the backdrop of the aforesaid fact, we proceed to decide the main
issues involved for adjudication in the instant writ application, which have
already been delineated hereinabove. For the purpose of adjudicating the said
issues, it would be relevant to quote some of the provisions of the CGST
Act, which are as under:-

Section -39
“39. Furnishing of returns
(1) Every registered person, other than an Input Service Distributor

or a non-resident taxable person or a person paying tax under the
provisions of section 10 or section 51 or section 52 shall, for every
calendar month or part thereof, furnish, in such form, manner and
within such time as may be prescribed, a return, electronically, of
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inward and outward supplies of goods or services or both, input
tax credit availed, tax payable, tax paid and such other particulars
as may be prescribed:

PROVIDED that the Government may, on the
recommendations of the Council, notify certain classes of registered
persons who shall furnish return for every quarter or part thereof,
subject to such conditions and safeguards as may be specified
therein.”

Section 39(7)
(7) Every registered person, who is required to furnish a return under

sub-section (1) or sub-section (2) or sub-section (3) or sub-
section (5), shall pay to the Government the tax due as per such
return not later than the last date on which he is required to furnish
such return:

PROVIDED that the Government may, on the
recommendations of the Council, notify certain classes of registered
persons who shall pay to the Government the tax due or part
thereof as per the return on or before the last date on which he
is required to furnish such return, subject to such conditions and
safeguards as may be specified therein.”

Section 50
“50. Interest on delayed payment of tax :
(1) Every person who is liable to pay tax in accordance with the

provisions of this Act or the rules made thereunder, but fails to pay
the tax or any part thereof to the Government within the period
prescribed, shall for the period for which the tax or any part thereof
remains unpaid, pay, on his own, interest at such rate, not
exceeding eighteen per cent, as may be notified by the Government
on the recommendations of the Council.

(2) The interest under sub-section (1) shall be calculated, in such
manner as may be prescribed, from the day succeeding the day
on which such tax was due to be paid.

(3) A taxable person who makes an undue or excess claim of input
tax credit under sub-section (10) of section 42 or undue or excess
reduction in output tax liability under sub-section (1) of section 43,
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shall pay interest on such undue or excess claim or on such undue
or excess reduction, as the case may be, at such rate not exceeding
twenty-four per cent, as may be notified by the Government on
the recommendations of the Council.”

Section 73
“73. Determination of tax not paid or short paid or erroneously

refunded or input tax credit wrongly availed or utilized for
any reason other than fraud or any willful misstatement or
suppression of facts :

(1) Where it appears to the proper officer that any tax has not been
paid or short paid or erroneously refunded, or where input tax
credit has been wrongly availed or utilized for any reason, other
than the reason of fraud or any willful misstatement or suppression
of facts to evade tax, he shall serve notice on the person chargeable
with tax which has not been so paid or which has been so short
paid or to whom the refund has erroneously been made, or who
has wrongly availed or utilized input tax credit, requiring him to
show cause as to why he should not pay the amount specified in
the notice along with interest payable thereon under section 50 and
a penalty leviable under the provisions of this Act or the rules made
thereunder.

(2) The proper officer shall issue the notice under sub-section (1) at
least three months prior to the time limit specified in subsection (10)
for issuance of order.

(3) Where a notice has been issued for any period under subsection
(1), the proper officer may serve a statement, containing the details
of tax not paid or short paid or erroneously refunded or input tax
credit wrongly availed or utilized for such periods other than those
covered under sub-section (1), on the person chargeable with tax.

(4) The service of such statement shall be deemed to be service of
notice on such person under sub-section (1), subject to the
condition that the grounds relied upon for such tax periods other
than those covered under sub-section (1) are the same as are
mentioned in the earlier notice.

(5) The person chargeable with tax may, before service of notice under
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sub-section (1) or, as the case may be, the statement under sub-
section (3), pay the amount of tax along with interest payable
thereon under section 50 on the basis of his own ascertainment
of such tax or the tax as ascertained by the proper officer and
inform the proper officer in writing of such payment.

(6) The proper officer, on receipt of such information, shall not serve
any notice under sub-section (1), or, as the case may be, the
statement under sub-section (3), in respect of the tax so paid or
any penalty payable under the provisions of this Act or the rules
made thereunder.

(7) Where the proper officer is of the opinion that the amount paid
under sub-section (5) falls short of the amount actually payable,
he shall proceed to issue the notice as provided for in sub-section
(1) in respect of such amount which falls short of the amount
actually payable.

(8) Where any person chargeable with tax under sub-section (1) or
sub-section (3) pays the said tax along with interest payable under
section 50 within thirty days of issue of show cause notice, no
penalty shall be payable and all proceedings in respect of the said
notice shall be deemed to be concluded.

(9) The proper officer shall, after considering the representation, if any,
made by person chargeable with tax, determine the amount of tax,
interest and a penalty equivalent to ten per cent of tax or ten
thousand rupees, whichever is higher, due from such person and
issue and order.

(10) The proper officer shall issue the order under sub-section (9) within
three years from the due date for furnishing of annual return for
the financial year to which the tax not paid or short paid or input
tax credit wrongly availed or utilized relates to or within three years
from the date of erroneous refund.

(11) Notwithstanding anything contained in sub-section (6) or sub-
section (8), penalty under sub-section (9) shall be payable where
any amount of self-assessed tax or any amount collected as tax
has not been paid within a period of thirty days from the due date
of payment of such tax.”

(Emphasis Supplied)

Mahadeo Construction Vs. UOI (Jharkhand)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65186

16. A bare reading of the provisions of Section 39(1) read with Section
39(7) of the CGST Act would reveal that a dealer is liable to pay tax within
20th day of the succeeding month for which the dealer was liable to file his
monthly return.
17. Further, Section 50 of the Act contains provisions relating to Levy of
Interest on delayed payment of tax. A reading of sub-section (2) of Section
50 itself would reveal that interest payable under sub-section (1) of Section
50 is required to be calculated in such manner, as may be prescribed.
18. However, the important issue for consideration in the instant writ
application is the interpretation of the provisions of Section 73 of the Act.
A bare reading of Section 73(1) of the Act reveals that where it appears
to the Proper Officer that any tax has not been paid or short paid” the Proper
Officer shall serve notice on the person chargeable with tax, “which has not
been so paid” or “which has been short paid” requiring him to show cause
as to why he should not pay the amount specified in the notice along with
interest payable thereon under Section 50 of the Act and a penalty leviable
under the provisions of the Act and Rules. Thus, a bare reading of Section
73(1) would reveal that if tax has not been paid or has been short paid, a
notice is required to be served by the Proper Officer on the assesse not only
requiring him to show cause as to why tax be not recovered from it, but also
specifying in the notice the interest payable under Section 50 also to be
recovered along with penalty. Thus, if there is a short payment of tax or
nonpayment of tax, a notice is required to be issued even for recovery of
interest under Section 50 of the CGST Act.
19. The question would, therefore, arise that if an assesse, who has already
paid tax, but has paid the same after some delay, would fall within the
expression “tax not being paid or short paid”. The aforesaid issue has
already been answered by this Court in the case of Godavari Commodities
Ltd. Vs. Union of India and ors., reported in 2019 SCC Online Jhar
1839, as under:-

“8. A plain reading of this provision shows that this provision shall
be fully applicable in cases where the tax was not paid for any reason
other than fraud. In the present case, though it is submitted by learned
counsel for CGST that since the tax was paid, fact remains that the
tax was not paid by the petitioner Company in the Government account
within the due date, and accordingly, it is a case of tax not being paid,
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within the period prescribed, or when due. In that view of the matter,
we are unable to accept the contention of learned counsel for CGST
that no show-cause notice was required to be given in this case. Even
otherwise, if any penal action is taken against the petitioner, irrespective
of the fact whether there is provision under the Act or not, the minimum
requirement is that the principles of natural justice must be followed.
In the present case admittedly, prior to the issuance of letter dated 6-
2-2019, no show-cause notice or an opportunity of being heard was
given to the petitioner and no adjudication order was passed.”

20. This Court, while interpreting the term “tax not paid” has held that if
a tax has not been paid within the prescribed period, the same would fall
with the expression “tax not paid” as mentioned under Section 73 of the
CGST Act. The aforesaid interpretation further finds support from other
subsections of Section 73, particularly sub-sections (5), (6) and (7) of
Section 73. A bare reading of the aforesaid sub-sections (5), (6) and (7)
of Section 73 would reveal that a person chargeable with tax, if before service
of notice pays the amount of tax along with interest payable thereon under
Section 50 of the Act on the basis of his own ascertainment, then the
Assessing Officer, if satisfied that correct tax along with interest has been
paid by the said assesse, shall not issue any notice under Section 73(1) of
the Act. However, Section 73(7) of the Act provides that if an assesse, who
has itself on his own ascertainment, deposited the tax along with interest, but
if in the opinion of the Proper Officer, the amount paid on own ascertainment
falls short of the amount actually payable, then a notice would be issued by
the said Proper Officer under Section 73 (1) of the Act for recovery of the
actual amount payable. Thus, from a conjoint reading of the aforesaid
provisions, it would be evident that even in a case where an assesse files
his return as per his own ascertainment, pays the tax and even pays interest,
but if the said amount paid by the assesse is falling short of the amount actually
payable, the Proper Officer is required to initiate proceedings under Section
73(1) for recovery of the said amount of tax and interest. The natural corollary
of the above interpretation is that if an assesse has allegedly delayed in filing
his return, but discharges the liability of only tax on his own ascertainment
and does not discharge the liability of interest, the only recourse available
to the Proper Officer would be to initiate proceedings under Section 73(1)
of the CGST Act for recovery of the amount of “short paid” or “not paid”
interest on the tax amount.
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21. It is not a true that liability of interest under Section 50 of the CGST
Act is automatic, but the said amount of interest is required to be calculated
and intimated to an assesse. If an assesse disputes the liability of interest i.e.
either disputes its calculation or even the leviability of interest, then the only
option left for the Assessing Officer is to initiate proceedings either under
Section 73 or 74 of the Act for adjudication of the liability of interest.
Recently, the Hon’ble Madras High Court, in its decision dated 19th
December, 2019 rendered in Writ Appeals in the case of The Assistant
Commissioner of CGST & Central Excise and others Vs. Daejung
Moparts Pvt. Ltd. and ors, has taken similar view. The said Writ Appeals
were initially decided by a Two Judges Bench of the Hon’ble Madras High
Court and divergent views were taken by the Hon’ble Judges on the issue
of initiation of adjudication proceedings before imposing liability of interest
under Section 50 of the Act. The matter was, thus, referred to learned Third
Judge, which was decided vide Judgment dated 19th December 2019 in the
following terms:-

“27. A careful perusal of the above said provision would show that
every person who is liable to pay tax, but fails to pay the same or any
part thereof within the period prescribed shall, on his own, pay interest
at such rate not exceeding 18% for the period for which the tax or
any part thereof remains unpaid. Thus, sub clause (1) of Section 50
clearly mandates the assesse to pay the interest on his own for the
period for which the tax or any part thereof remains unpaid. The liability
to pay interest is evidently fastened on the assesse and the same has
to be discharged on his own. Thus, there cannot be any two view on
the liability to pay interest under Section 50(1) of the said Act. In other
words, such liability is undoubtedly an automatic liability fastened on
the assesse to pay on his own for the period for which tax or any part
thereof remains unpaid.

28. Sub-section (2) of Section 50 contemplates that the interest
under Sub-section (1) shall be calculated in such manner as prescribed
from the day succeeding the day on which such tax was due to be
paid. Sub-section (3) of Section 50 further contemplates that a taxable
person who makes an undue or excess claim of input tax credit under
Section 42(10) or undue or excess reduction in output tax liability
under Section 43 (10) shall have to pay interest on undue or excess
claim or such undue or excess reduction, at the rate not exceeding 24
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percent.
29. A careful perusal of sub Sections (2) and (3) of Section 50 thus

would show that though the liability to pay interest under Section 50
is an automatic liability, still the quantification of such liability, certainly,
cannot be by way of an unilateral action, more particularly, when the
assesse disputes with regard to the period for which the tax alleged
to have not been paid or quantum of tax allegedly remains unpaid.
Likewise, whether an undue or excess claim of input tax credit or
reduction in output tax liability was made, is also a question of fact
which needs to be considered and decided after hearing the objections
of the assesse, if any. Therefore, in my considered view, though the
liability fastened on the assesse to pay interest is an automatic liability,
quantification of such liability certainly needs an arithmetic exercise
after considering the objections if any, raised by the assesse. It is to
be noted that the term “automatic” does not mean or to be construed
as excluding “the arithmetic exercise”. In other words, though liability
to pay interest arises under Section 50 of the said Act, it does not mean
that fixing the quantum of such liability can be unilateral, especially,
when the assesse disputes the quantum as well as the period of liability.
Therefore, in my considered view, though the liability of interest under
section 50 is automatic, quantification of such liability shall have to be
made by doing the arithmetic exercise, after considering the objections
of the assessee. Thus I answer the first issue accordingly.

Xxx xxx xxx
31. It is to be noted at this juncture that in both the writ petitions,

the respective writ petitioners are not disputing their liability to pay the
interest on the delayed payment of tax. On the other hand, they are
disputing the quantum of interest claimed by the Revenue by contending
that the interest liability was worked out on the entire tax liability instead
of restricting the liability to the extent of tax unpaid. It is further seen
that the writ petitioners have placed some worksheets, wherein they
have claimed some ITC credit for every month as well. Their grievance
before the Writ Court was that the impugned bank attachment ought
not to have been resorted to without determining the actual quantum
of liability.

32. Therefore, it is evident that the dispute between the parties to
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the litigation is not with regard to the very liability to pay interest itself
but only on the quantum of such liability. In order to decide and
determine such quantum, the objections raised by each petitioners shall
have to be, certainly, considered. Undoubtedly unilateral quantification
of interest liability cannot be justified especially when the assesse has
something to say on such quantum. The Writ Court, thus, in the above
line, has disposed the writ petitions, that too, on a condition that the
petitioner in each case should pay the admitted liability of interest.

33. A careful perusal of the direction issued by the Writ Court does
not indicate anywhere as to how the Revenue is prejudiced by the said
order, especially when the Revenue is given liberty to pass an order
in a manner known to law and communicate the same to the petitioners,
after considering their objections. Thus, I find that the Writ Appeals
preferred against the said orders of the Writ Court, as observed by
Dr. Vineet Kothari, J, are wholly unnecessary. Therefore, I am in
agreement with the view expressed by Dr. Vineet Kothari, J., as I find
that entertaining the writ appeal is not warranted, since the Writ Court
has not determined the interest liability of each petitioners against the
interest of the Revenue in any manner and on the other hand, it only
remitted the matter back to the concerned Officer to determine the
quantum of such liability. Thus, the second question with regard to the
maintainability of the writ appeals is answered accordingly.”

22. The next issue for adjudication in the instant writ application is as to
whether garnishee proceedings under Section 79 of the CGST Act can be
initiated for recovery of interest without adjudicating the liability of interest,
when the same is admittedly disputed by the assessee. Section 79 of the
CGST Act empowers the authorities to initiate garnishee proceedings for
recovery of tax where “any amount payable by a person to the Government
under any of the provisions of the Act and Rules made thereunder is not paid”.
Since in the preceding paragraphs of our Judgment, we have already held
that though the liability of interest is automatic, but the same is required to
be adjudicated in the event an assesse disputes the computation or very
leviability of interest, by initiation of adjudication proceedings under Section
73 or 74 of the CGST Act, in our opinion, till such adjudication is completed
by the Proper Officer, the amount of interest cannot be termed as an amount
payable under the Act or the Rules. Thus, without initiation of any adjudication
proceedings, no recovery proceeding under Section 79 of the Act can be

www.dineshgangrade.com



2020) 191

initiated for recovery of the interest amount.
23. Accordingly, the impugned order dated 8-3-2019 issued by Respondent
No.3 (Superintendent, Daltonganj Range) (as contained in Annexure-7) is
hereby quashed/set aside and, further, garnishee notice contained in the Order
dated 22-5-2019 (Annexure-10 of the Supplementary Affidavit) issued
under Section 79 of the CGST Act to the Banker of the petitioner for
recovery of interest amount of Rs.19,59,721/- is also, hereby, quashed/set
aside.
24. It shall be open for the respondent Authorities to initiate appropriate
adjudication proceeding either under Section 73 or 74 of the CGST Act (as
the case may be) against the petitioner-assessee and determine the liability
of interest, if any, in accordance with law after giving due opportunity of
hearing to the petitioner.
25. Accordingly, the writ application is allowed. However, no order as to
costs.

❏

(2020) 65 TLD 191 In the High Court of Gujarat
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:: ORAL ORDER ::

The Order of the Court was made by BHARGAV D. KARIA, J. :
1. Rule returnable forthwith. Learned advocate Mr. Ankit Shah waives
service of notice of rule for and on behalf of the respondents.
2. By this petition under Article 226 of the Constitution of India, the
petitioner has prayed for the following reliefs:

“A) Your Lordships be pleased to issue a writ of mandamus or any
such appropriate writ order or direction directing the concerned
respondents to immediately consider and allow the Transition credit
to the petitioner, based on the manual TRAN 1 form, if so required,
and transfer the entire Rs.1,15,35,563/- towards service tax credit,
in terms of Section 140(3) of the Central Goods and Services Tax Act,
2017 and allow filing / uploading of Form GST-TRAN-1 now;

B) Any other further relief that may be deemed fit in the facts and
circumstances of the case may also please be granted.”

3. The petitioner is registered under the provisions of the Central Goods
and Services Act, 2017 [for short, ‘the Act, 2017’].
4. It is the case of the petitioner that Section 140 of the Act, 2017 provides
that the petitioner is entitled to carry forward credit of CENVAT as available
/ admissible on the day immediately preceding the appointed day i.e. 1st July
2017 read with Rule 117 of the Central Goods and Services Tax Rules, 2017
[for short, ‘the Rule 2017’]. According to the petitioner, the petitioner tried
to upload form GST TRAN-1 to claim credit amounting to Rs.1,15,35,563/
- for their firm towards service tax credit. However, due to technical glitches
in the GST portal, the petitioner could not file / upload the form GST TRAN-
1.
5. It is the case of the petitioner that time and again the petitioner
approached the GST Department as well as jurisdictional Nodal Officer
appointed by the GST Department for redressal of its grievances. In spite
of the efforts made by the petitioner, the case of the petitioner was not
considered by the competent authority so as to enable the petitioner to claim
credit of CENVAT in view of transitional provisions of Section 140 of the
Act, 2017 as on 1st July 2017. Learned advocate Mr. Mishra for the
petitioner submitted that the petitioner is entitled to credit of CENVAT as
well as service tax as on 30th June 2017 as per the provisions under Section
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140(1) of the Act, 2017 read with Rule 117 of the Rules 2017.
6. Learned advocate for the petitioner relied upon the decision of a
Coordinate Bench of this Court in the case of M/s. Siddharth Enterprises
Vs. The Nodal Officer (2020) 64 TLD 236 (Guj) in Special Civil
Application No.5758 of 2019 and allied matters decided on 6th September
2019, wherein it is held that the petitioner is entitled to transitional credit of
CENVAT as well as service tax as it is the legitimate right of the petitioner
to carry forward credit of CENVAT as well as service tax under the Act,
2017:

“38 By not allowing the right to carry forward the CENVAT credit
for not being able to file the form GST Tran-1 within the due date may
severely dent the writ-applicants working capital and may diminish their
ability to continue with the business.

Such action violates the mandate of Article 19(1)(g) of the Constitution
of India.

39 This High Court, in the case of Indsur Global Ltd. Vs. Union
of India, reported in 2014 (310) E.L.T. 833 (Gujarat), has held as
under:

“34. By no stretch of imagination, the restriction imposed
under sub-rule (3A) of Rule 8 to the extend it requires a defaulter
irrespective of its extent, nature and reason for the default to pay
the excise duty without availing Cenvat credit to his account can
be stated to be a reasonable restriction. It leads to a situation
so harsh and a position so unenviable that it would be virtually
impossible for an assessee who is trapped in the whirlpool to
get out of his financial difficulties. This is quite apart from being
wholly reasonable, being irrational and arbitrary and therefore,
violative of Article 14 of the Constitution. It prevents him from
availing credit of duty already paid by him. It also is a serious
affront to his right to carry on his trade or business guaranteed
under Article 19(1)(g) of the Constitution. On both the counts,
therefore, that portion of sub-rule (3A) of rule must fail.”

“40. The liability to pay GST on sale of stock carried forward from
the previous tax regime without corresponding input tax credit would
lead to double taxation on the same subject matter and, therefore, it
is arbitrary and irrational.

Siddhi Developers Vs. Union of India (Guj)
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41. C.B.E. & C. Flyer No.20, dated 1-1-2018 had clarified as
under :

“(c) Credit on duty paid stock : A registered taxable person.
Other than manufacturer or service provider, may have a duty
paid goods in his stock on 1st July 2017. GST would be payable
on all supplies of goods or services made after the appointed
day. It is not the intention of the Government to collect tax twice
on the same goods. Hence, in such cases, it has been provided
that the credit of the duty/tax paid earlier would be admissible
as credit.”

42. Article 300A provides that no person shall be deprived of
property saved by authority of law. While right to the property is no
longer a fundamental right but it is still a constitutional right. CENVAT
credit earned under the erstwhile Central Excise Law is the property
of the writ-applicants and it cannot be appropriated for merely failing
to file a declaration in the absence of Law in this respect. It could have
been appropriated by the government by providing for the same in the
CGST Act but it cannot be taken away by virtue of merely framing
Rules in this regard.

43. In the result, all the four writa-pplications succeed and are
hereby allowed. The respondents are directed to permit the writ-
applicants to allow filing of declaration in form GST TRAN-1 and GST
TRAN-2 so as to enable them to claim transitional credit of the eligible
duties in respect of the inputs held in stock on the appointed day in
terms of Section 140(3) of the Act. It is further declared that the due
date contemplated under Rule 117 of the CGST Rules for the purposes
of claiming transitional credit is procedural in nature and thus should
not be construed as a mandatory provision.”

7. Learned advocate for the petitioner submitted that the respondents may
be directed to consider the case of the petitioner after verification of credit
of CENVAT as well as service tax available to the petitioner as on 1st July
2017 so as to enable the petitioner to upload form GST TRAN-1 on or
before 31st March 2020 in view of the order No. 01/2020-GST dated 7th
February, 2020 issued by Government of India, Ministry of Finance.
8. On the other hand, learned standing counsel Mr. Ankit Shah for the
respondents submitted that as per the respondents, there are no technical
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glitches found in the case of the petitioner and therefore, the petitioner was
not allowed to upload the form GST TRAN-1. On a specific query put to
the learned advocate for the respondents that whether the claim of transitional
credit made by the petitioner is genuine or not, he submitted that on
verification of such claim, if it is found to be genuine, the petitioner can file
/ upload GST TRAN-1. Learned standing counsel for the respondents as
regards genuineness claim submitted that the same shall be looked into by
the respondent No.4.
9. Having considered the submissions made by the respective parties and
having through the materials on record, it appears that if the petitioner could
not upload the form GST TRAN-1 due to technical glitches and in spite of
various representations made by the petitioner, he was not allowed to upload
the form GST TRAN-1.
10. In view of the settled legal position as stated hereinabove, the petitioner
is entitled to claim credit of CENVAT as well as service tax as on 30th June
2017 as per the provisions under Section 140(1) of the Act, 2017 read with
Rule 117 of the Rules 2017.
11. In such circumstances, respondent No.4, who is the jurisdictional
officer, is directed to verify the claim of credit of CENVAT and service tax
of the petitioner so as to enable the petitioner to carry forward by filing /
uploading form GST TRAN-1 on GST portal.
12. Reliance placed by the petitioner on the order No. 01/2020-GST dated
7th February 2020 of the Central Board of Indirect Taxes and Customs reads
as under:

“F. No.CBEC-20/06/17/2018-GST(pt. I)
Government of India, Ministry of Finance

(Department of Revenue)
(Central Board of Indirect Taxes and Customs)

New Delhi, the 7th February, 2020
Order No. 01/2020-GST

Subject : Extension of time limit for submitting the declaration in Form GST
TRAN-1 under Rule 117(1A) of the Central Goods and Service Tax Rules,
2017 in certain cases

In exercise of the powers conferred by sub-rule (1A) of Rule 117 of
the Central Goods and Services Tax Rules, 2017 read with Section 168 of

Siddhi Developers Vs. Union of India (Guj)
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the Central Goods and Services Tax Act, 2017, on the recommendations
of the Council, and its supersession of Order No. 01/2019-GST dated 31-
1-2019, except as respects things done or omitted to be done before such
supersession, the Commissioner hereby extends the period for submitting the
declaration in FORM GST TRAN-1 till 31st March, 2020, for the class of
registered persons who could not submit the said declaration by the due date
on account of technical difficulties on the common portal and whose cases
have been recommended by the Council.

Sd/-
(Yogendra Garg)

Principal Commissioner (GST)”
13. In view of the above facts, respondent No.4 shall complete the exercise
of verification and permit the petitioner to upload the form GST TRAN-1
within a period of two seeks from the date of receipt of the writ of this order
so that the petitioner can upload the form GST TRAN-1 on or before 31st
March 2020.
14. With the aforesaid directions, petition stands disposed of. Rule is made
absolute to the aforesaid extent. Direct service is permitted.

❏

(2020) 65 TLD 196 In the High Court of Gujarat
Hon’ble J.B. Pardiwala & A.C. Rao, JJ.

Union of India
Vs.

Saraf Natural Stone
Misc. Civil Application (for review) No. 1 of 2019

In R/Special Civil Application no. 15925 of 2018
March 13, 2020

Deposition : In favour of Respondent
Interest on delayed refund - Section 56 of CGST Act, 2017 -

Review - The High Court rejected the review application made by
department and upheld its earlier order by which High Court directed
to pay @ 9% per annuam  interest on delay in grant of refund to
exporters.

Review application rejected

www.dineshgangrade.com



2020) 197

Viral K. Shah for the Petitioner.
Mr. Vinay Shraff & Mr.Vishal J. Dave for the Respondent.

:: IA ORDER ::

The Order of the Court was made by J.B.PARDIWALA, J. :
Rule returnable forthwith. Mr. Vishal J. Dave, the learned standing

counsel, waives service of notice of rule for and on behalf of the opponents.
This is an application at the instance of the original respondents of the

Special Civil Application No.15925 of 2018 with the following prayers :
“a) This Hon’ble Court is pleased to admit and allow this petition.
b) This Hon’ble Court be pleased to recall or review order dated

10-7-2019 passed in Special Civil Application No.15925 of 2018 in
the interest of justice;

c) Such other and further relief as this Hon’ble Court may deem just,
fit and expedient be granted in favour of the petitioner.”

While disposing of the main matter i.e. the Special Civil Application
No.15925 of 2018 vide order dated 10-7-2019, this court observed in
paragraphs 14 to 25 as under :

“14. Section-56 of the CGST Act provides that if any tax ordered
to be refunded under sub-section (5) of Section 54 to any applicant
is not refunded within sixty days from the date of receipt of the
application under subsection (1) of that section, interest at such rate
not exceeding 6% as may be specified in the notification issued by the
Government on the recommendations of the Council shall be payable
in respect of such refund from the date immediately after the expiry
of sixty days from the date of receipt of the application under the sub-
section till the date of refund of such tax. Section-56 of the CGST
Act reproduced herein below:-

Section-56: Interest on Delayed Refunds:
If any tax ordered to be refunded under sub-section (5) of

section 54 to any applicant is not refunded within sixty days from
the date of receipt of application under subsection (1) of that
section, interest at such rate not exceeding six per cent. as may
be specified in the notification issued by the Government on the
recommendations of the Council shall be payable in respect of

Union of India Vs. Saraf Natural Stone (Guj)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65198

such refund from the date immediately after the expiry of sixty
days from the date of receipt of application under the said sub-
section till the date of refund of such tax:

Provided that where any claim of refund arises from an order
passed by an adjudicating authority or Appellate Authority or
Appellate Tribunal or court which has attained finality and the
same is not refunded within sixty days from the date of receipt
of application filed consequent to such order, interest at such rate
not exceeding nine per cent. as may be notified by the
Government on the recommendations of the Council shall be
payable in respect of such refund from the date immediately after
the expiry of sixty days from the date of receipt of application
till the date of refund.

Explanation: For the purposes of this section, where any
order of refund is made by an Appellate Authority, Appellate
Tribunal or any court against an order of the proper officer under
sub-section (5) of section 54, the order passed by the Appellate
Authority, Appellate Tribunal or by the court shall be deemed
to be an order passed under the said sub-section (5).

15. Rule 94 of the CGST provides for the order sanctioning interest
on delayed refunds. It reads as follows:-

Rule 94: Order Sanctioning Interest on Delayed
Refunds:

Where any interest is due and payable to the applicant under
section 56, the proper officer shall make an order along with
a payment order in FORM GST RFD-05, specifying therein the
amount of refund which is delayed, the period of delay for which
interest is payable and the amount of interest payable, and such
amount of interest shall be electronically credited to any of the
bank accounts of the applicant mentioned in his registration
particulars and as specified in the application for refund.

16. We shall now look into few decisions of different High Courts
including our High Court on the subject.

17. The Calcutta High Court in the case of Shiv Kumar Jain Vs.
Union of India reported in 2004 (168) E.L.T. 158 (Cal.) held as
under:”
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4. In my view, the time taken for refund of the money in terms
of the CEGAT’s order is unreasonable. CEGAT’s order was
passed on 21st June, 2001 so one could expect either the matter
to be taken to higher up, and for this, under law ninety days time
is given and on expiry of this time the department was expected
to refund this money, since it is a Government Department. So,
unlike the ordinary citizen another three months of grace time
may be given for taking action. So, the department should have
released this amount within the reasonable time of six months,
namely by 31st December, 2001. Unfortunately, this has not
been done. So, I think after expiry of 31st December, 2001 the
Government has no justification for withholding this money, and
I hold this is an negligent inaction on the part of the Government.
The Government cannot deprive the enjoyment of the property
without due recourse to law and this withholding cannot be
termed to be a lawful one nor an established procedure under
the law. Therefore, this inaction is wholly unjustified and this has
really caused the deprivation of the petitioner’s enjoyment of the
property namely the aforesaid amount. Therefore, this is positively
violative of the provision of Article 300A in Chapter IV under
Part XII of the Constitution of India. When there is breach of
constitutional right either by omission or by commission by the
State such breach can be remedied under Article 226 of the
Constitution of India. The petitioner could have earned interest
during this period but because of the withholding this could not
be done. I find in support of my observation from the judgment
cited by Mr. Chowdhury as above. In that case a pre deposit
amount was directed to be refunded with interest at the rate of
15% per annum. Of course at that point of time the rate of
interest of Bank might be higher, but having regard to the present
facts and circumstances of this case the rate of interest as
allowable now admittedly by the Reserve Bank of India in case
of its bond not exceeding 8% per annum, will be appropriate.
Therefore, I direct the respondents to pay interest at the rate
of 8% on the aforesaid amount of Rs.10 lacs to be calculated
from January 2002 till 3rd April, 2003 when the payment of
principal amount was effected. This payment of interest shall be

Union of India Vs. Saraf Natural Stone (Guj)
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made within a period of three months from the date of
communication of this order. However, there will be no interest
for this period.”

18. A Five Judge Bench of the Supreme Court in the matter of K.T.
Plantation Pvt. Ltd. & Anr. Vs. State of Karnataka reported at
(2011) 9 SCC 1 in para 143 held that:

….....
(e) Public purpose is a pre-condition for deprivation of a

person from his property under Article 300A and the right to
claim compensation is also inbuilt in that Article and when a
person is deprived of his property the State has to justify both
the grounds which may depend on scheme of the statute,
legislative policy, object and purpose of the legislature and other
related factors.

….....
19. A Division Bench of this Court in the matter of State of Gujarat

Vs. Doshi Printing Press reported at MANU/GJ/0420/2015 held
that:-

16. From the conjoint reading of the decision of the Apex
Court in the case of Sandvik Asia Limited Vs. Commissioner
of Income Tax & Others (supra) and the latter decision of the
Larger Bench in the case of Commissioner of Income Tax,
Gujarat Vs. Gujarat Fluoro Chemicals (supra) it appears that
the liability to pay interest on interest by the Revenue is not
approved and to that extent the contention of the Revenue can
be maintained. But the further contention of the Revenue that
no interest whatsoever would be payable if the refund of the
amount of tax or refund of the amount deposited towards tax
is to be made, no interest whatsoever would be available by way
of compensatory measure.

17. In our view, the general principles for awarding
compensation to the Assessee for the delay in receiving monies
properly due to it is not disapproved by the Larger Bench of
the Apex Court in the case of Commissioner of Income Tax,
Gujarat Vs. Gujarat Fluoro Chemicals (supra).”
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13. In our view, the above-referred observation made by
this Court in the above-referred decision in case of Gujarat
Fluoro Chemicals (supra) is a complete answer to the contention
of the learned A.G.P. that the interest can be awarded even if
not expressly barred by the statute or that the taxing statute is
silent about the same”.

20. The word ‘Compensation’ has been defined in P. Ramanatha
Aiyar’s Advanced Law Lexicon 3rd Edition 2005 page 918 as
follows:

“An act which a Court orders to be done, or money which
a Court orders to be paid, by a person whose acts or omissions
have caused loss or injury to another in order that thereby the
person damnified may receive equal value for his loss, or be
made whole in respect of his injury; the consideration or price
of a privilege purchased; some thing given or obtained as an
equivalent; the rendering of an equivalent in value or amount; an
equivalent given for property taken or for an injury done to
another; the giving back an equivalent in either money which is
but the measure of value, or in actual value otherwise conferred;
a recompense in value; a recompense given for a thing received
recompense for the whole injury suffered; remuneration or
satisfaction for injury or damage of every description; remuneration
for loss of time, necessary expenditures, and for permanent
disability if
such be the result; remuneration for the injury directly and
proximately caused by a breach of contract or duty; remuneration
or wages given to an employee or officer.”

21. We may now reproduce the Chart indicating the delay in days:-
Delay in refund for SARAF NATURAL STONE

Mon- Invoice Refund Date of 7 days Date of Delay
th Date Amount filing of from Refund in

GSTR 3 Return days
Filing

July’ 06/07/17 12018 25/08/2017 01/09/17 18/06/2018 290

Union of India Vs. Saraf Natural Stone (Guj)
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17 10/07/17 16380 25/04/2018 236

10/07/17 12763 25/04/2018 236

11/07/17 2,33,103 04/12/17 94

12/07/17 2,77,949 04/12/17 94

13/07/2017 9183 25/04/2018 236

13/07/2017 2,17,718 04/12/17 94

13/07/2017 12534 25/04/2018 236

14/07/2017 1,97,712 04/12/17 94

14/07/2017 2,26,655 04/12/17 94

14/07/2017 19720 25/04/2018 236

15/07/2017 16274 04/12/17 94

15/07/2017 25464 25/04/2018 236

15/07/2017 12333 25/04/2018 236

15/07/2017 14917 25/04/2018 236

22. The position of law appears to be well-settled. The provisions
relating to an interest of delayed payment of refund have been
consistently held as beneficial and nondiscriminatory. It is true that in
the taxing statute the principles of equity may have little role to play,
but at the same time, any statute in taxation matter should also meet
with the test of constitutional provision.

23. The respondents have not explained in any manner the issue of
delay as raised by the writ-applicants by filing any reply.

24. The chart indicating the delay referred to above speaks for itself.
25. In the overall view of the matter, we are inclined to hold the

respondents liable to pay simple interest on the delayed payment at
the rate of 9% per annum. The authority concerned shall look into the
chart provided by the writ-applicants, which is at Page-30, Annexure-
D to the writ-application and calculate the aggregate amount of refund.
On the aggregate amount of refund, the writ-applicants are entitled to
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9% per annum interest from the date of filing of the GSTR-03. The
respondents shall undertake this exercise at the earliest and calculate
the requisite amount towards the interest. Let this exercise be
undertaken and completed within a period of two months from the date
of receipt of the writ of this order. The requisite amount towards the
interest shall be paid to the writ-applicants within a period of two
months from the date of receipt of the writ of this order.”

Thus, this Court directed the applicants herein to pay simple interest
on the delayed payment @ 9% per annum. This Court also directed the
applicants to look into the chart provided by the writ applicants Annexure-
D page-30 of the main matter.

By this application, the applicants seek review of our order to the limited
extent that the directions could not have been for making payment @ 9%
per annum but, in fact, it should have been @ 6% per annum as provided
under Section 56 of the CGST Act.

“Section-56: Interest on Delayed Refunds:
If any tax ordered to be refunded under sub-section (5) of section

54 to any applicant is not refunded within sixty days from the date of
receipt of application under subsection (1) of that section, interest at
such rate not exceeding six per cent. as may be specified in the
notification issued by the Government on the recommendations of the
Council shall be payable in respect of such refund from the date
immediately after the expiry of sixty days from the date of receipt of
application under the said sub-section till the date of refund of such
tax:

Provided that where any claim of refund arises from an order passed
by an adjudicating authority or Appellate Authority or Appellate
Tribunal or court which has attained finality and the same is not
refunded within sixty days from the date of receipt of application filed
consequent to such order, interest at such rate not exceeding nine per
cent. as may be notified by the Government on the recommendations
of the Council shall be payable in respect of such refund from the date
immediately after the expiry of sixty days from the date of receipt of
application till the date of refund.

Explanation: For the purposes of this section, where any order of
refund is made by an Appellate Authority, Appellate Tribunal or any court
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against an order of the proper officer under sub-section (5) of section 54,
the order passed by the Appellate Authority, Appellate Tribunal or by the
court shall be deemed to be an order passed under the said subsection (5).”

Having heard the learned counsel appearing for the parties and having
gone through the materials on record, we are of the view that no case is made
out for review of the order passed by this Court dated 10-7-2019. Having
regard to the peculiar facts and circumstances of the case, this Court thought
fit to award interest @ 9% per annum.

In view of the above, this application fails and is hereby rejected. Rule
is discharged.

❏

(2020) 65 TLD 204 In the High Court of Bombay
Hon’ble S.J. Kathawalla & Madhav J. Jamdar, JJ.

Saha Hospitality Ltd.
Vs.

The State of Maharashtra & Ors.
WP-LD-VC- No. : 112 of 2020

August 14, 2020
Deposition : In favour of petitioner

Show cause notice - Email sent to the petitioner was merely an
intimation of payment of interest U/s. 50 of CGST Act and not the
final order.

Writ petition disposed of
Mr. Gautam Ankhad, Mr. Ishaan Patkar i/b. Mr. Aditya Chopra, and Mr.
Adesh Agarkar on behalf of Victoriam Legalis, for the Petitioner.
Ms. Jyoti Chavan, AGP for the Respondent/State.

:: ORDER ::

(THROUGH VIDEO CONFERENCING)

P.C:-
1. The Petitioner has fled the above Writ Petition challenging the orders
dated 17th February, 2020 and 19th June, 2020 issued by Respondent No.2
- The Deputy Commissioner of State Tax, D.C. E-634, L.T.U.-3 (impugned
orders).
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2. According to the Petitioner, by the impugned orders, Respondent No.
2 seeks to directly recover interest under Section 50 of the GST Act through
coercive recovery provisions of Section 79. This is clearly in contravention
of Section 78 of the GST Act, which provides for a three-month breathing
period after the passing of any order, before the coercive recovery provisions
of Section 79 can be invoked.
3. It is further submitted by the Petitioner that the impugned orders are
passed without issuing any show cause notice and without giving a hearing
to the Petitioner. The Petitioner is not aware of how the interest calculation
has been arrived at.
4. The Petitioner has also submitted that Respondent No.2 is threatening
to initiate coercive recovery proceedings under Section 79 of the GST Act
if the amount is not paid within a period of 7 days.
5. The Respondent No.2 has fled its Affidavit in Reply dated 27th July,
2020. Paragraph 18 of which reads thus :

“18. With respect of paragraph No. 5 of the above Petition, I
deny the conclusion arrived at by the Petitioner. It is humbly
submitted that the email was sent to the Petitioner on 17th
February, 2020 and 19th June, 2020 was merely an intimation of
payment of interest under section 50 of CGST Act / MGST Act,
2017. The payment of interest is on account of late fling of Return-
GSTR 3B from July, 2017. This office is conscious of the
procedure required to be followed by it to recover and will
initiate the recovery proceeding with issuance of show case
notice, working of interest calculation and further actions as
per provisions of law. There is no intention of this office to
directly recover interest under Section 50 of the CGST/MGST
Act, 2017. I therefore say that the above Writ Petition is not only
without merits but premature and hence liable to be dismissed.”

(emphasis supplied)
6. In view of the above statements made in paragraph 18 of the Afdavit
in Reply dated 27th July, 2020 fled by Respondent No.2, the Learned
Advocate appearing for the Petitioner is not pressing for reliefs sought in the
Writ Petition. The Writ Petition is accordingly disposed of.
7. This order will be digitally signed by the Private Secretary of this Court.

Saha Hospitality Vs. State of Maharashtra (Bombay)
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All concerned will act on production by fax or email of a digitally signed copy
of this order.

❏

(2020) 65 TLD 206 In the High Court of Madras
Hon’ble K. Ravichandrabaabu, J.

Shree M. Revathi Printers
Vs.

The Deputy Commissioner, Chennai & Other
W.P. No. : 7811 of 2020 & W.M.P. Nos.: 9215 & 9216 of 2020

July 22, 2020
Deposition : In favour of petitioner

COVID-19 - Attachment of bank account for realizing tax dues
- The High Court allowed 6 months time for payment of balance due
and also directed the respondents to defreeze bank account.

Writ petition disposed of
Mr. S. Ilamvaludhi for the petitioner.
Mrs. R. Hemalatha standing counsel for R1 & Mr. C. Mohan for M/s. King
& Patridge, for R2.

:: ORDER ::

This matter is taken up for hearing through Video Conferencing mode.
2. This writ petition is filed challenging the proceedings of the first
respondent dated 28-2-2020, attaching the bank account of the petitioner
maintained in the second respondent Bank for realising the tax dues
amounting to a sum of Rs.83,58,962/-.
3. The grievance of the petitioner is that in view of the present lock down
situation due to COVID-2019, the petitioner is not in a position to run the
business and therefore, they are not in a position to settle the dues
immediately.
4. Mr. S. Ilamvaludhi, learned counsel for the petitioner submitted that the
petitioner is not disputing their liability to pay the amount due, but they only
seek some time for making payment. He has also submitted that since the
bank account is attached, the petitioner is not in a position to run the day-
to-day life even to pay salary to the employees.
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5. When the matter was taken up for hearing in the last occasion, the
learned counsel for the petitioner submitted that the petitioner will pay the
entire dues, if 6 months time is granted.
6. Accordingly, the petitioner also filed an affidavit dated 20-7-2020,
giving an undertaking that if 6 months time is granted, the petitioner will be
in a position to settle the dues, due to the first respondent. The operative
portion of the affidavit at Paragraph Nos.5 & 6 reads as follows:

“5. I respectfully submit that I have given an undertaking that if six
months time has been granted to me that I will be in a position to settle
the GST dues, due to the 1st respondent to that effect I was directed
to file an affidavit.

6. I respectfully submit that and I solemnly affirm within six months
from the date of the order of this Hon’ble High Court I will once for
all settle the GST dues, due to the 1st respondent the calculation of
arrears of GST dues payable by me to the 1st respondent narrated
below:
GST Due : Rs.83,58,962/-
Deducted from the : Rs.12,45,662/- (deducted on
petitioner’s Bank account 15-4-2020)
Balance due amount : Rs.71,13,300/-”

7. Mrs. R. Hemalatha, learned standing counsel for the first respondent,
on the other hand, submitted that payment of admitted dues of the petitioner
cannot be delayed, as the impugned proceedings was issued only when the
petitioner defaulted in paying the said admitted dues.
8. It is stated that after making attachment, the first respondent has
deducted a sum of Rs.12,45,662/- from the bank account of the petitioner
maintained in the second respondent Bank. Now, the petitioner wants to
make the balance payment within 6 months as stated supra. Considering the
present COVOID-2019 pandemic situation and the continuous lock down
and that the loss of business is not only to the petitioner but to various people,
this Court is of the view that some indulgence can be shown to the petitioner
so that they can have a breathe by dealing with their account, more
particularly, when they have given an undertaking to settle the dues within
a period of 6 months. At this juncture, it is to be noted that the bank has
already deducted a sum of Rs.12,45,662/- out of the petitioner’s bank

Shree M. Revathi Vs. Deputy Commissioner (Madras)
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account.
9. Considering all these facts and circumstances, this Court is of the view
that the following order will protect the interest of both parties.
10. Accordingly, this Writ Petition is disposed of, with the following
directions:
(a) The petitioner shall pay the balance due amount within 6 months from

today to the first respondent.
(b) If the petitioner fails to make full payment within the above stipulated

period, it is open to the first respondent to resort to the remedy available
under law to recover the said amount.

(c) In view of the undertaking given by the petitioner as stated supra, the
first respondent is directed to de-freeze the bank account maintained
by the petitioner in the second respondent bank forthwith.

(d) Insofar as the interest claim if any, it is open to the first respondent to
issue fresh proceedings to the petitioner and if any such proceedings
is issued, it is open to the petitioner to agitate against the same in the
manner known to law.
No costs. Consequently, connected miscellaneous petitions are closed.

❏

(2020) 65 TLD 208 In the High Court of Andhra Pradesh
Hon’ble M. Seetharama Murti & Ms. J. Uma Devi, JJ.

Sri Siddhi Kalko Bhagavan Stone Crusher
Vs.

The Assistant Commissioner ST & Others
Writ Petition No. : 9324 of 2019

April 18, 2020
Deposition : In favour of petitioner

Appeal - The High Court held when substantial justice is pitted
against technical considerations, it is always necessary to prefer the
ends of justice and directed the respondents to entertain manually
filed appeal - Section 107 of APGST Act, 2017 and Rule 108.

Writ petition allowed
The appeal of the petitioner was rejected on the ground that the
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appeal of the petitioner is not qualified for admission, as the petitioner
did not adhere to the provisions in Section 107 of A.P.G.S.T. Act, 2017,
and Rule 108 of APGST Rules, 2017.
C. Sanjeeva Rao for the petitioner.
GP for Commercial Tax AP for the respondent.

:: ORDER ::

The Order of the Court was made by M. SEETHARAMA MURTI,
J. :

In this Writ Petition, under Article 226 of the Constitution of India, the
challenge is to the rejection order, dated 22-9-2018, of the learned Appellate
Joint Commissioner (ST), Vijayawada, whereby the appeal of the petitioner
was rejected on the ground that the appeal of the petitioner is not qualified
for admission, as the petitioner did not adhere to the provisions in Section
107 of A.P.G.S.T. Act, 2017, and Rule 108 of APGST Rules, 2017.

Learned counsel for the petitioner having drawn the attention of the
Court to the said provisions aforementioned would contend as follows: ‘As
per the said Rule, an appeal to the appellate authority under sub section (1)
of Section 107 shall be filed in the required form, along with the relevant
documents either electronically or otherwise and hence, the petitioner is
entitled to file the appeal either electronically or otherwise and that in the case
on hand unless the order, which is being sought to be impugned, is uploaded
in the web portal, it is not possible to prefer an appeal electronically and
that in the instant case the said requirement of uploading the order is not
fulfilled. In the light of the rule position obtaining, the appellate authority ought
to have entertained the appeal or in the alternative ought to have given an
opportunity to the appellate/petitioner to comply with the provisions
aforementioned instead of rejecting the appeal by the impugned order.’

Learned Standing Counsel for the respondents would submit that no
notification as envisaged under Rule 108 aforementioned was issued by the
Commissioner. However, he would point out from the impugned order that
it was noticed in the said order that the appeal is not filed electronically
through G.S.T Web Portal in form GST APL-01, even after ample
opportunity was given to the petitioner.

Having regard to the facts and submissions and as the case of the
petitioner requires adjudication on merits and when substantial justice is pitted

Sri Siddhi Kalko Vs. Assistant Commissioner ST (AP)
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against technical considerations, it is always necessary to prefer the ends of
justice, we are of the considered view that the request of the petitioner merits
consideration. Such course also would help the petitioner in having his cause
decided on merits.

In the result, the writ petition is allowed and the impugned rejection
order is set aside with a direction to the 2nd respondent to entertain the
appeal of the petitioner and pass appropriate orders, in accordance with the
procedure established by law, however, after giving an opportunity of
personal hearing to the petitioner.

No order as to costs.
As a sequel, pending miscellaneous petitions, if any, shall stand closed.

❏

(2020) 65 TLD 210 Before the National Anti-Profiteering Authority
Shri B.N. Sharma, Chairman,

Shri J.C. Chauhan & Shri Amand Shah, Technical Member
Pushpak Chauhan & Other

Vs.
Harish Bakers & Confectioners Pvt. Ltd.

Case No. : 45/2020
August 18, 2020

Deposition : In favour of petitioner
NAA - Profiteering - Reduction in rate - Since, no penalty

provisions were in existence between the period w.e.f. 15-11-2017 to
31-3-2018 when the Respondent had violated the provisions of Section
171 (1), the penalty prescribed under Section 171 (3A) cannot be
imposed on the Respondent retrospectively.
None for the Applicant.
Ms. Monika Goel, Advocate for the Respondent.

:: ORDER ::

1. The brief facts of the present case are that the Applicant No. 2 (here-
in-after referred to as the DGAP) vide his Report dated 18-6-2018,
furnished to this Authority under Rule 129 (6) of the Central Goods &
Services Tax (CGST) Rules, 2017, had submitted that he had conducted
an investigation on the complaint of the Applicant No. 1 and found that the
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Respondent had not passed on the benefit of reduction in the rate of GST
from 28% to 18% in respect of the two products viz. the Nestle Munch Nuts
32 Gm. Chocolate and the Cadbury Dairy Milk Chocolate with effect from
15-11-2017, as per the provisions of Section 171 (1) of the CGST Act,
2017. Vide his above Report the DGAP had also submitted that the
Respondent had denied the benefit of GST rate reduction to his customers
amounting to Rs. 15,958/-, pertaining to the period w.e.f. 15-11-2017 to
31-3-2018 and had thus indulged in profiteering and violation of the
provisions of Section 171 (1) of the above Act.
2. This Authority after careful consideration of the Report dated 18-6-
2018 had issued notice dated 25-6-2018 to the Respondent to show cause
why the Report furnished by the DGAP should not be accepted and his
liability for violation of the provisions of Section 171 (1) should not be fixed.
After hearing both the parties at length this Authority vide its Order No. 17/
2018 dated 7-12-2018 had determined the profiteered amount as Rs.
15,958/- as per the provisions of Section 171 (2) of the above Act read
with Rule 133 (1) of the CGST Rules, 2017 pertaining to the period from
15-11-2017 to 31-3-2018 and also held the Respondent in violation of the
provisions of Section 171 (1).
3. During the course of the hearing therefore, it was held that the
Respondent had not only collected extra amount on account of price of the
above products from the consumers but he had also compelled them to pay
more GST on the additional amount realised from them between the period
from 15-11-2017 to 31-3-2018 and therefore, he had apparently committed
an offence under Section 122 (1) (i) of the CGST Act, 2017 and hence,
he was liable for imposition of penalty under the provisions of the above
Section.
4. The Respondent was issued notice dated 1-1-2019 asking him to
explain why the penalty mentioned in Section 122(1) read with Rule 133 (3)
(d) should not be imposed on him.
5. The Respondent vide his submissions dated 9-1-2019 has stated that
the penal provisions under Section 122 of the Act read with Rule 133(3)(d)
of the CGST Rules, 2017 should not be invoked and penalty should not be
imposed on him as he had accepted and paid the amount which had been
determined by this Authority. He also submitted proof of payment of the
profiteered amount to the Applicant No. 1 and Consumer Welfare Fund as

Pushpak Chauhan Vs. Harish Bakers (NAA)
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directed by the Authority vide Order No. 17/2018. He inter alia made a
number of submissions for non imposition of penalty. The main submission
he has made is that penalty should only be imposed when there is a mens
rea and deliberate attempt to violate the provisions of law and as he has
complied with this Authority’s Order No. 17/2018 which depicted his
bonafide intentions, penalty should not be imposed upon him.
6. We have carefully considered the submissions of the Respondent and
all the material placed before us and it has been revealed that the Respondent
has not passed on the benefit of reduction in GST rate from 28% to 18%
on the above products w.e.f 15-11-2017 and hence, the Respondent has
violated the provisions of Section 171 (1) of the CGST Act, 2017.
7. It is also revealed from the perusal of the CGST Act and the Rules
framed under it that no penalty had been prescribed for violation of the
provisions of Section 171 (1) of the above Act, therefore, the Respondent
was issued show cause notice to state why penalty should not be imposed
on him for violation of the above provisions as per Section 122 (1) (i) of
the above Act as he had apparently issued incorrect or false invoice while
charging excess consideration and GST from the buyers. However, from the
perusal of Section 122 (1) (i) it is clear that the violation of the provisions
of Section 171 (1) is not covered under it as it does not provide penalty
for not passing on the benefits of tax reduction and ITC and hence the above
penalty cannot be imposed for violation of the anti-profiteering provisions
made under Section 171 of the above Act.
8. It is further revealed that vide Section 112 of the Finance Act, 2019
specific penalty provisions have been added for violation of the provisions
of Section 171 (1) which have come in to force w.e.f. 1-1-2020, by inserting
Section 171 (3A).
9. Since, no penalty provisions were in existence between the period w.e.f.
15-11-2017 to 31-3-2018 when the Respondent had violated the provisions
of Section 171 (1), the penalty prescribed under Section 171 (3A) cannot
be imposed on the Respondent retrospectively. Accordingly, the notice dated
1-1-2019 issued to the Respondent for imposition of penalty under Section
122 (1) (i) is hereby withdrawn and the present penalty proceedings launched
against him are accordingly dropped.
10. Copy of this order be supplied to both the parties. File be consigned
after completion.

❏
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(2020) 65 TLD 213 Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & Virendra Kumar Jain, Members

Vippy Industries Ltd., Dewas
Case No. : 17/2019

Rectification Order of Order No. 01/2020
February 28, 2020

AAR-MP - Rectification order - Bio Processed Meal - Preparation
of a kind used in Animal Feeding  ‘Bio Processed Meal’ is entitled
to classify under HS Code 23099090.
Shri C.L. Dangi and Shri Ravi Shankar Raichoudhary, Advocate  on bahalf
of the applicant

:: PROCEEDINGS ::
(Under sub-section (4) of Section 98 of Central Goods and Service
Tax Act, 2017 and Madhya Pradesh Goods & Service Tax Act, 2017)
(Rectified Order of No. 01/2020 dated 2-1-2020 under Section 102
Central Goods and Service Tax Act, 2017 and Madhya Pradesh Goods

& Service Tax Act, 2017)
1. M/s. Vippy Industries Ltd. [Plot No. 112], Industrial Area A.B.
Road, Dewas (hereinafter referred to as the Applicant) [will manufacture
finished products viz. “Preparation of a kind used in Animal Feeding - Bio
Processed Meal” which will be used for animal feeding only]. The Applicant
is having a GST registration with 23AABCV1297N3ZY effected from 30-
3-2019.
2. The applicant has sought Advance Ruling on the confirmation of
classification of the product “Preparation of a kind used in Animal Feeding
- Bio Processed Meal” falling under HS Code 23099090. The applicant has
provided the following process for manufacture of said product. The advance
Ruling in this matter was pronounced on 2-1-2020. The order, however,
suffers from certain errors, as pointed out by the applicant vide their
application dated 28/29-1-2020 and dated 10-2-2020, that are apparent
on the face of the records. They need to be rectified. The Authority therefore
proceeds to examine the facts as pointed by the applicant.
3. Brief Facts of the Case:
3.1 Soybean meal (raw material) with 12% moisture is conveyed to buffer

Vippy Industries Ltd., Dewas (AAR-MP)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65214

tank after removal of metal impurities. All raw materials after measurement
are sent into batch mixer for mixing, and then mix with liquid bacteria/Enzymes
in the continuous mixer through a variable frequency screw conveyor which
regulates its flow rate. Moisture content is adjusted to around 40% - 50%
in the continuous mixer. Finally Soybean meal after inoculation and mixing
is delivered to fermentation section.
3.2 After Inoculation Soybean meal through conveying equipment is
transported to fermentation bed & kept there for 60-72 hours. The thickness
of the material deck is designed to be within 75-150 mm range and may
be adjusted according to actual circumstances. The processing capacity of
fermentation bed will also be adjusted by changing the thickness of material
layer. During the fermentation process agitation of material may be needed
according to the process design. After the fermentation process the material
is discharged and collected by a belt conveyor to the drying section. In the
conveying process, some material may be fall off the conveyor and needs
to be cleaned manually.
3.3 The fermented Soybean meal is then pre-dried by a tube bundle dryer
to around 20-25% moisture content and then enters live drying tower for
further drying at relatively low temperature. The retention time inside the
drying tower can be adjusted by adjusting the thickness of the material deck
in each tray of the drying tower. The hot air in the drying tower is utilized
repeated in each layer and then achieves energy efficiency and maintains
desirable colour of the finished product.
3.4 The dried meal is then transported through cold air transfer to pulveriser
for grinding to 1 mm size and is finally transported through pneumatic transfer
to finished product buffer tank and then for measurement and packing.
3.5 The end product will be sold for use as Aquatic feed including shrimp
feed, poultry feed, Cattle feed & Pig feed in domestic and Export market.
This product will be used for consumption of Aquatic feed including shrimp
feed, poultry feed, Cattle feed & Pig feed etc.
3.6 Bacteria Enzymes are mixed in to soyabean meal & left for fermentation
for 60 to 72 hours (approx.) During this time following changes takes place
in the meal.
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S. Properties Soya bean Bio-Processed Soya
No. meal Bean meal

1. Anti nutritional factor.

a. Glycinin 4-6 <0.5

b. B.Conglycinin 2-3 <0.2

2. P.H. 6.5-7 4.5-5.0

3. Lactic Acid 0.03-0.05 3-4

3.7. The applicant has provided the following points in support of his claim
that the their end product will be used only Animal Feed:
(i) The raw material for the preparation of Bio-Processed meal is soya

bean meal feed grade falling under HS code 23040030.
(ii) The protein content of the feed grade is less than 50% and not fit for

human consumption. During the manufacturing process soya meal
undergoes through fermentation process.

(iii) The process uses biotechnology to convert protein structure to smaller
molecular weight to increase efficiency digestion and absorption.

(iv) It also breaks down and reduce antigens or anti-nutrient substance due
to fermentation.

(v) It is a high quality soya protein source of animal such as young animals
in Aquatic feed including shrimp feed, poultry feed, Cattle feed & Pig
feed.

(vi) It focuses on the use of protein sources in animal feed by replacing fish
meal, skim milk, milk replacer.

(vii) Fermented soya protein can be use in the various kinds of feeds, such
as Poultry, Aqua, cattle, Pig feed etc.

3.8 The applicant has cited that Notification 02/2017-CT (Rate) dated 28-
6-2017 where it is mentioned that Aquatic feed including shrimp feed and
prawn feed, poultry feed & cattle feed, including grass, hay & straw,
supplement & husk of pulses, concentrates & additives, wheat bran & de-
oiled cake (other than rice bran) falling under heading number 2309 of GST
Tariff attracts nil rate of GST.
3.9 The applicant has also cited that explanatory Note to Heading 23.09

Vippy Industries Ltd., Dewas (AAR-MP)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65216

applies, mutatis mutandis, to this heading.
23.09 - Preparations of a kind used in animal feeding.
2309.10 - Dog or cat food, put up for retail sale
2309.90 - Other

This heading covers sweetened forage and prepared animal feeding
stuffs consisting of a mixture of several nutrients designed :

(1) to provide the animal with a rational and balanced daily diet
(complete feed);

(2) to achieve a suitable daily diet by supplementing the basic farm-
produced feed with organic or inorganic substances (supplementary feed);
or

(3) for use in making complete or supplementary feeds.
As per The Explanatory Note the product “preparation of a kind used

in animal feeding - bio processed meal (SOYPRO) is classifiable under sub
heading 23099090.
3.10  The applicant has cited the following case laws in support of their case:
(a) As per decision of AAR in the case of National Plastic Industries

Ltd. reported in (2018) 16 GSTL 287 it has been decided that
classification to be decided as per terms of headings, sub headings and
tariff item and the relevant section / chapter notes / sub notes in terms
of interpretative rules to the Customs Tariff.

(b) As per decision of AAR - GST in the case of Maheshwari Stones
Supplying Company reported in (2018) 13 GSTL 345 Heading which
provide more specific description to be preferred over heading providing
general description.

(c) As per decision of AAR - GST in the case of C.P.R. Mill reported
in (2018) 17 GSTL 146 cattle feed has been classified under 2309 of
tariff and exempted vide Sr.No. 102 of Notification 02/2017 CT (Rate).

(d) As per decision of AAR - GST in the case of SRIVET HATCHERIES
reported in (2018) 19 GSTL 140 (AAR-GST) and held that Biofos
mono calcium phosphate/Di-calcium phosphate - Animal/ Poultry/Aqua
feed supplement - Exemption under GST - Admissibility - Aforesaid
product classifiable under Tariff Item 2309 90 90 of Customs Tariff Act,
1975, is a feed grade mono calcium phosphate and being marketed
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accordingly - Thus it is fully covered under Entry 102 of Notification
No. 2/2017-C.T. (Rate) - Exemption admissible.

4. Questions raised Before The Authority:-
The following questions have been posted before the Authority:-
Whether the product “Preparation of a kind used in Animal Feeding -

Bio Processed Meal” will fall under HS Code 23099090 and applicable rate
of GST on said product shall be NIL as per Notification 02/2017-CT (Rate)
dated 28-6-2017?
5. Officer’s View Point:

The Superintendent (Tech), CGST & Central Excise, Division Dewas
vide his letter F.No. IV(16)100/Misc./Tech/CGST/17-18/Pt.II/1409 dated
7-11-2019, has forwarded department’s view point in respect of the issue
raised in the Application. It is submitted in the report that the statement of
relevant facts mentioned in the application by the party appears to be correct.
6. Record of Personal Hearing: Shri C.L. Dangi, Advocate and Shri
Ravi Shankar Choudhary Advocate of the applicant, has appeared for
Personal Hearing and reiterated the points mentioned in their written
submission dated 26-7-2019, 14-10-2019 and 18-11-2019.
7. Discussion and Findings portion in the order dated 2-1-2020
reads as under :-
7.1 We have carefully considered the submissions made by the applicant
in the application, the pleadings on behalf of the Applicant made during the
course of personal hearing. We find that the issue raised in the application
is squarely covered under Section 97(2)(a)/(b) of the GST Act 2017 being
a matter related to classification of the product, being produced by the
applicant and applicability of a cited Notification. The applicant have
complied with the all the requirements for filing this application as laid down
under the law. We therefore admit the application for consideration on merits.
7.2 Going through the application of the party, it is found that the applicant
has sought confirmation of classification of their product to whom they term
it “Preparation of a kind used in Animal Feeding - Bio Processed Meal” falling
under HS Code 23099090. Further, it is noted that the main raw material
for the said preparation is ‘Meal of Soyabean’.

Further, the applicant has provided the following reasoning to establish
that the said product is meant for Animal Feeding:

Vippy Industries Ltd., Dewas (AAR-MP)
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“The protein content of the feed grade is less than 50% and not
fit for human consumption. During the manufacturing process soya
meal undergoes through fermentation process. The process uses
biotechnology to convert protein structure to smaller molecular
weight to increase efficiency digestion and absorption. It also breaks
down and reduce antigens or anti-nutrient substance due to
fermentation”.
7.3 We further notice that the applicant vide their letter dated 18-11-2019
has submitted an additional reply acknowledging a typographical error in para
15F of their advance reply application submitting therein the following:

“In continuation of our application dated 25-7-2019 and hearing
on 14-10-2019 for classifying our products under heading 23099090
‘Preparation of a kind used in animal feeding - bio processed meal’
the applicant wish to further inform that in place of statement as
mentioned in 15(f) of our advance Ruling Application “The Protein
content of the feed grade is less than 50% and not fit for human
consumption” should be read as “The Protein content of the feed
grade is up to 52%”.
7.4 It is noted that the applicant is renowned manufacturer of soya based
products used for the consumption of general public namely Soya Flakes /
Grits, Soya Flour, Soya lecithin, Soya Protein / TVP etc. They are also
engaged in the manufacturing various products meant for animal feeding
namely GMO Soyabean meal, non GMO Soya Grits etc. They are also
manufacturing soya products for industrial use. The products meant for
industrial use and for consumption of general public are leviable to various
rates of GST whereas the applicant has claimed the chapter heading of
23099090 which is exclusively meant for animal feed and attracts nil rate
of duty. In such a situation, a critical analysis is required to establish that the
said product is meant only for animal feed.
7.5 The applicant has claimed the classification under HSN Code 23099090
which is exclusively meant for animal feed and attracts nil rate of GST. The
chapter note 2309 reads as under:

“Note: Heading 2309 includes products of a kind used in animal
feeding, not elsewhere specified or included obtained by processing
vegetable or animal materials to such an extent that they have lost the
essential characteristic of the original material, other than vegetable
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waste, vegetable residues and by products of such processing. Further
the tariff heading 23099090 is detailed as under:

23.09 Preparations of a kind used in animal feeding.

2309.10 Dog or cat food, put up for retail sale

2309.90 Other

23099010 Compounded animal feed

23099020 Concentrates for compound animal feed

Feed for fish (prawn etc.)

23099031 Prawn and shrimps feed

23099032 Fish meal in powdered form

23099039 Others

23099090 Others

Further, the Notification 02/2017-CT(Rate) dated 28-6-2017 and
corresponding notification issued under MPGST Act has exempted intra-
State supplies of goods, the description of which is specified in column (3)
of the Schedule appended to the said notification, falling under the tariff item,
subheading, heading or Chapter, as the case may be, as specified in the
corresponding entry:

Sl. Chapter heading / Description of goods
No. sub heading/Tariff item

102. 2302, 2304, 2305, Aquatic feed including shrimp feed and
2306, 2308, 2309 prawn feed, poultry feed & cattle feed,

including grass, hay & straw, supplement
& husk of pulses, concentrates &
additives, wheat bran & de-oiled cake.

7.6 From above it is derived that the Chapter heading 23099090 is
exclusively meant for animal feed. It is noted that the applicant has not
provided any evidence to prove that the said product “Bio Processed Meal”
is meant for animal feed. We find that the applicant is renowned manufacturer
of soya based products, both for general public, for animal feed as well as

Vippy Industries Ltd., Dewas (AAR-MP)
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for industrial use. In such a situation, a critical analysis is required to establish
that the said product is meant only for animal feed.

We further noticed that in their Advance Ruling application, they have
mentioned at point 15(f) that:

“The Protein content of the feed grade is less than 50% and not
fit for human consumption”.

We further noticed that vide their letter dated 18-11-2019, they have
submitted fresh plea that above clause in their Advance Ruling application
should be read as under:

“The Protein content is up to 52%”.
From above, it is clear that they have also removed the line “and not

fit for human consumption”
7.7 From the above discussion, it is clear to us that there are not evidences
in support of the applicant’s claim that the said product falls under Chapter
heading 23099090. The applicants withdrawn of the comment that “and not
fit for human consumption”, further substantiates our contention.
7.8 As the applicant has failed to submit any evidence to support their claim
of Chapter heading 23099090 for their product, and therefore the applicant
is not entitled to claim NIL rate of duty under as per Notification 2/2017-
CT (Rate) dated 28-6-2017 and corresponding notification issued under
MPGST Act. We hold accordingly.
8. RULING of earlier order dated 2-1-2020
(Under section 98 of Central Goods and Services Tax Act, 2017 and the
Madhya Pradesh Goods and Services Tax Act, 2017)
1. The Product “Preparation of a kind used in Animal Feeding - Bio
Processed Meal” is not entitled to classify under HS Code 23099090 and
therefore not entitled for the benefit of Notification No. 02/2017-CT(Rate)
dated 28-6-2017 and corresponding notification issued under MPGST Act.
2. This ruling is valid subject to the provisions under section 103(2) until
and unless declared void under Section 104(1) of the GST Act.”
9. Submission of applicant under Section 102 of CGST Act, 2017
and Record of (personal hearing dated 27-2-2020.
The applicant submitted application dated 28/29-1-2020 & dated 10-2-
2020 under Section 102 of CGST Act. 2017 pointing out the error apparent
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on face of the record for amendment of the order No. 01/2020 dated 2-
1-2020. Shri Ravi Shankar Raichoudhary Advocate of the applicant, has
appeared for Personal Hearing on 27-2-2020 and reiterated the points
mentioned in their further submission dated 28/29-1-2020 and 10-2-2020.
10. Error as apparent from the face of the record being pointed out
by the applicant vide application dated 7-2-2019 under 102 of CGST
Act, 2017 for amendment of the order number 01/2020 as referred
above.
(i) The applicant wishes to draw attention of Section 102 (Rectification of

advance ruling) of the CGST Act, 2017 which reads as under:
The Authority or the Appellate Authority [or the National

Appellate Authority may amend any order passed by it under
section 98 or section 101 [or section 101C, respectively], so as to
rectify any error apparent on the face of the record, if such error
is noticed by the Authority or the Appellate Authority [or the
National Appellate Authority] on its own accord, or is brought to
its notice by the concerned officer, the jurisdictional officer, the
applicant [appellant, the Authority or the Appellate Authority]
within a period of six months from the date of the order:

Provided that no rectification which has the effect of enhancing
the tax liability or reducing the amount of admissible input tax
credit shall be made unless the applicant or the appellant has been
given an opportunity of being heard.

(ii) The applicant in their forwarding letter dated 28/29-1-2020 also has
drawn attention of the AAR that:

The Supreme Court in the case of ASSTT. COMMR., INCOME
TAX, RAJKOT Versus SAURASHTRA KUTCH STOCK
EXCHANGE LTD. 2008 (230) E.L.T. 385 (S.C.) has given direction
regarding the matter of dealing with rectification of mistake. The relevant
portion of the order reads as under:

Rectification of mistake - Scope of - A patent, manifest and
self-evident error which does not require elaborate discussion of
evidence or argument to establish it, can be said to be an error
apparent on face of record and can be corrected while exercising
certiorari jurisdiction - An error cannot be said to be apparent on

Vippy Industries Ltd., Dewas (AAR-MP)
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face of record if one has to travel beyond record to see whether
judgment is correct or not - An error apparent on face of record
means an error which strikes on mere looking and does not need
long drawn-out process of reasoning on points where there may
conceivably be two opinions - Such error should not require any
extraneous matter to show its incorrectness and it should he so
manifest and clear that no court would permit it to remain on
record - Section 254(2) of Income Tax Act, 1961.

Rectification of mistake - Non-consideration of a decision of
Jurisdictional Court or of the Supreme Court can be said to be a mistake
“apparent from record” which could be rectified under Section 254(2)
of Income Tax Act, 1961.

10.1  In terms of the Section 102 of CGST Act, 2017, the applicant requests
authority of advance ruling to amend the order passed under Section 98 of
the CGST Act, 2017 as following error are apparent in the order delivered
by authority of advance ruling.
(a) The authority has taken view that the applicant has replaced 52% in

place of 50% and removed the part “and not fit for human
consumption” in their additional submission on 18-11-2019 from the
line “The protein content of the feed grade is less than 50% and
not fit for human consumption” as mentioned in 15(f) of original
application.

(b) In this regard the complete text of 15(1) as mentioned in the original
application is reproduced below:

“Scientific base to prove the fact that the end product will
be used only for PREPARATION OF A KIND USED IN
ANIMAL FEEDING – BIOPROCESSED MEAL – The raw
material for the preparation of Bio-Processed meal is soya bean
meal feed grade falling under HS code 23040030. The protein
content of the feed grade is less than 50% and not fit for human
consumption. During the manufacturing process soya meal
undergoes through fermentation process. The process uses
biotechnology to digest protein structure to smaller molecular
weight, increase efficiency digestion and absorption. It also breaks
down and reduce antigens or anti-nutrient substance due to
fermentation. It is a high quality soya protein source of animal such
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as young animals in Aquatic feed including shrimp feed, poultry
feed, Cattle feed & Pig feed. It focuses on the use of protein sources
in animal feed by replacing fish meal, skim milk, milk replacer.
Fermented soya protein can be use in the various kinds of feeds,
such as Poultry, Aqua, cattle, Pig feed etc.

The product being manufactured will only be used for
animal feeding and not for in other purpose”

(c) The applicant wishes to bring to notice that the para 15(f) starts
in original application as under:-

“The raw material for the preparation of bio-processed meal
is soya bean meal feed grade falling under HS code 23040030. The
protein content of the feed grade is less than 50% and not fit for
human consumption.”

(d) Subsequently vide letter dated 18-11-2019 the applicant submitted that
the words ‘The protein content of the feed grade is less than 50%
and not fit for human consumption’ should be read as ‘The protein
content of the feed grade is less than 52%’.

(e) Regarding changing of protein content from less than 50% to “up to
52%” is concerned, the applicant wishes to submit that sometimes it
receives raw material with protein content more than 50% but not
exceeding 52%. Hence, in order to give a true and correct picture
before the authority of advance ruling, they made the necessary changes.
Regarding removal of words ‘and not fit for human consumption’
is concerned, the applicant wishes to submit that the said words pertain
to the raw material of the product under consideration i.e. ‘Bio
Processed Meal’. It has got no bearing on the use of their finished
product and classification of their final product. The final product will
only be used for animal feeding and not for any other purpose. The
final product will not be suitable for human consumption because
of presence of higher bacterial counts.

(f) The aforesaid text [starting line of para 15(f) as mentioned above] is
related to for the raw material to be used in the manufacture of finished
products.

The authority for advance ruling by mistake took this plea that
the words ‘the protein content of the feed grade is less than 52%’

Vippy Industries Ltd., Dewas (AAR-MP)
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were meant for finished products whereas a continuous reading of
Para 15(f) “The raw material for the preparation of bio-processed
meal is soya bean meal feed grade falling under HS code 23040030.
The protein content of the feed grade is less than 50% and not fit
for human consumption” clearly indicates that this part of the
submission relates to raw materials and not for the finished products
as observed by the authority of advance ruling. Thus, it is amply clear
that on the face of the order error has been occurred and so for
rectification of error Section 102 of CGST Act, 2017 is rightly
applicable.

(g) The authority of advance ruling also observed that there are no
evidences in support of the applicant’s claim that the said products under
HS code 23099090 is far from the truth as the process of fermentation
of the raw materials etc. for manufacturing of the product has
been discussed in detail to prove the fact that the end product
will be used for preparation of a kind used in animal feeding.
Accordingly, the applicant has declared at the end of para 15(f) that
the product will only used for animal feeding and not for any other
purpose. This declaration by the applicant was meant for the finished
product and by mistake cognizance of this fact was not taken by the
authority of advance ruling.

(h) The aforesaid facts leave no doubt that the product soya meal being
manufactured by the applicant through fermentation process will only
be used for animal feeding and not for any other purpose. Accordingly,
it should be classified under HS code 23099090.

(i) The various decisions and explanatory Note explanation quoted in the
application on classification of animal feed was not discussed by the
authority of advance ruling. This declaration “the product being
manufactured will only be used for animal feeding and not for in
other purpose” along with technical details of manufacturing
process as indicated above (in para 15(f) of original application)
confirms that the products being manufactured by the applicant will and
will only be used for animal feeding and thus their products should
correctly under heading 23099090 and should enjoy the exemption
under GST as per Notification No. 2/2017-CT(Rate) dated 28-6-2017
and corresponding notification issued under MPGST Act. At this stage
the applicant would like to add that they have cleared their product only
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for animal feed and as per the spirit and scheme of the Govt. they
must get exemption on their product used exclusively for animal
feed.

10.2  The applicant also submitted application dated 10-2-2020 pointing
out the following error as apparent from the face of the record:
(i) In para 1 of the proceedings of the ruling it has been mentioned that

M/s. Vippy Industries Ltd., 28, Industrial Area, A.B. Road, Dewas
(hereinafter referred to as the applicant) is engaged in manufacturing and
export of various soya processed food, used for human as well as animal
consumption. The applicant is having GST registration with GSTIN
23AABCV1297N3ZY. However, fact remains that the final product of
the applicant for which confirmation of classification has been sought
will be produced in their new unit a Plot Number 112, Industrial Area
No. l, Dewas (MP) 455001. Though the GST registration
23AABCV1297N3ZY has been mentioned correctly but incorrect
address has been mentioned. Further it would be worth to mention that
the new registration 23AABCV1297N3ZY obtained by the applicant
for the new unit at Plot Number 112, Industrial Area No. l, Dewas
(MP) 455001 on 30-3-2019. This unit is not engaged in manufacturing
and export of various soya processed food, used for human as well as
animal consumption as mentioned in para 1 of the order.

(ii) The aforesaid apparent mistake has resulted to incorrect information
regarding new unit of the applicant as mentioned in para 7.4 (discussion
and finding portion) of the ruling referred above. The new unit of the
appellant will only manufacture the finished product which will
only be used for animal feeding and the same will not be used
for any other purpose. The product viz. soya flakes / Grits, Soya
Flour, Soya lecithin, Soya Protein  / TVP, GMO Soyabean meal, non
GMO Soya Grits etc. as mentioned in Para 7.4 of the order are
manufactured by another unit of the applicant situated at 28, Industrial
Area, A.B. Road, Dewas and having GST Number
23AABCV1297N2ZZ.

(iii) The discussion and findings in para 7.4 of the ruling was relevant for
the authority to take decision on the facts as mentioned in the said para.
This has also induced the authority to lake an incorrect decision.

(iv) As the aforesaid mistake are apparent in the order so the applicant

Vippy Industries Ltd., Dewas (AAR-MP)
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requested to amend the order as per Section 102 of the CGST Act,
2017 and pass an order to classify their finished product under heading
23099090 and to extend the benefit of Notification No. 2/2017-CT
(Rate) dated 28-6-2017 for clearing the goods without payment of
GST.

11. Discussion & Findings:
In this regard initially we have passed an order dated 2-1-2020. The

applicant pointed out some error in the said order apparent on the face of
the record. We find that the issue raised in the application is squarely covered
under Section 102 under CGST Act, 2017. As the mistake is apparent on
the face of the record so we admit the application for consideration on merits.
11.2  We observed that the applicant has taken new registration number
23AABCV1297N3ZY for their new factory at plot number 112, Industrial
Area No.1, Dewas (MP) 455001 on 30-3-2019 and the order was passed
for their old factory at Plot No. 28, Industrial Area, Dewas having GST No.
23AABCV1297N2ZZ. This has lead to the wrong observation at para 7.4
of the order. The applicant in their original application on 26-7-2019 and
on 18-11-2019 before the AAR has submitted that they will manufacture only
finished product which will be only used for animal feeding and not for any
other purpose. The cognizance of this relevant fact along with manufacturing
process as mentioned in the original application dated 26-7-2019 could not
be taken as such error was occurred. Thus it appears that this mistake is
apparent from the record and thus the order is being amended.
11.3   The applicant also pointed out that we have considered the amendment
made by the applicant in their application dated 18-11-2019 is related to
finished product whereas it should have been considered for raw materials
which has got no bearing on the finished product.
11.4  We have gone through carefully the application filed by the applicant
under Section 102 of the CGST Act, 2017 and observed that such mistake
has occurred on face of the record of the order 01/2020 dated 2-1-2020
as such we proceed to amend the order due to following reason :
(a) The products being manufactured by the applicant by various processes

like fermentation etc. will only be used for animal feeding and not for
any other purpose. The manufacturing process also endorses that the
finished product being manufactured from raw material having protein
content the feed grade is less than 52% will only be used for animal
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feeding and not for any other purpose as declared by the Applicant.
(b) The new unit is not engaged in manufacturing any product viz. soya

flakes / Grits, Soya Flour, Soya lecithin, Soya Protein / TVP, GMO
Soyabean meal, non GMO Soya Grits etc. as mentioned in para 7.4
of the earlier order dated 2-1-2020.

(c) The various judgements quoted by the applicant i.e. in the case of
National Plastic Industries Ltd. reported in 2018 (16) GSTL 287
(A.A.R. - GST), in the case of Maheshwari Stones Supplying
Company reported in 2018 (13) GSTL 345 (A.A.R. - GST), in the
case of C.P.R. Mill reported in 2018 (17) GSTL 146 (A.A.R. -GST),
in the case of SRIVT HATCHERIES reported in 2018 (19) G.S.T.L.
140 (A.A.R. - GST)] along with explanatory note to heading 23.09
also indicates that product being used for animal feeding will be
classifiable under 23099090.

11.5  Going through the application of the party, it is found that the applicant
has sought confirmation of classification of their product to whom they term
it “Preparation of a kind used in Animal Feeding - Bio Processed Meal” falling
under HS Code 23099090. Further it is noted that the main raw material
for the said preparation is ‘Meal of Soyabean’.

Further, the applicant has provided a detailed process starting from
procurement of the raw material to the manufacture of finished product.
During the manufacturing process soya meal undergoes through fermentation
process. The process uses biotechnology to convert protein structure to
smaller molecular weight to increase efficiency digestion and absorption. It
also breaks down and reduces antigens or anti-nutrient substance due to
fermentation.
11.6  We further notice that the application dated 25-7-2019 read with
amended application dated 18-11-2019 categorically indicates that the
content of the protein content the feed grade is less than 52% exists in the
raw material i.e. meal of soyabean.
11.7  The applicant has claimed the classification under HSN code 23099090
which is exclusively meant for animal feed and attracts nil rate of GST. The
chapter note 2309 reads as under:

“Note: Heading 2309 includes products of a kind used in animal
feeding, not elsewhere specified or included obtained by processing

Vippy Industries Ltd., Dewas (AAR-MP)
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vegetable or animal materials to such an extent that they have lost the
essential characteristic of the original material, other than vegetable
waste, vegetable residues and by products of such processing.” Further
the tariff heading 23099090 is detailed as under:

23.09 Preparations of a kind used in animal feeding.

2309.10 Dog or cat food, put up for retail sale

2309.90 Other

23099010 Compounded animal feed

23099020 Concentrates for compound animal feed

Feed for fish (prawn etc.)

23099031 Prawn and shrimps feed

23099032 Fish meal in powdered form

23099039 Others

23099090 Others

Further, the Notification 02/2017-CT(Rate) dated 28-6-2017 and
corresponding notification issued under MPGST Act has exempted intra-
State supplies of goods, the description of which is specified in column (3)
of the Schedule appended to the said notification, falling under the tariff item,
subheading, heading or Chapter, as the case may be, as specified in the
corresponding entry:

Sl. Chapter heading / Description of goods
No. sub heading/Tariff item

102. 2302, 2304, 2305, Aquatic feed including shrimp feed and
2306, 2308, 2309 prawn feed, poultry feed & cattle feed,

including grass, hay & straw, supplement
& husk of pulses, concentrates &
additives, wheat bran & de-oiled cake.

11.8 From above it is derived that the Chapter heading 23099090 is
exclusively meant for animal feed. We find that the applicant has started their
new unit at 112, Industrial Area No. 1, Dewas for manufacture of the finished
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product “Preparation of a kind used in Animal Feeding - Bio Processed
Meal” which will be used for animal feeding only. The applicant also submitted
a detailed process as how the raw material soyabean meal will undergoes
various processes in various section like inoculation and missing section, bio-
processing section / fermentation section, drying section, milling and packaging
section to achieve the goal of manufacturing the finished product. The
applicant submitted the basic quality addition made to the raw material to
obtain the final product and the changes takes place in the raw material has
also been categorically mentioned in para 15(c) of the application of the
applicant which reads as under :

S. Properties Soya bean Bio-Processed Soya
No. meal Bean meal

1. Anti nutritional factor.

a. Glycinin 4-6 <0.5

b. B.Conglycinin 2-3 <0.2

2. P.H. 6.5-7 4.5-5.0

3. Lactic Acid 0.03-0.05 3-4

The applicant further in 15(f) of the application has categorically
submitted the scientific base in detail to prove the fact that the end product
will be used for Preparation of a kind used in Animal Feeding - bio processed
meal. Basically the process uses bio technology to digest protein structure
to smaller molecular weight, increase efficiency digestion and absorption. It
also breaks down and reduces antigens and anti-nutrient substance due to
fermentation. The applicant has also emphasised that the finished product is
a high quality soya protein source of animal such as animals in Aquatic feed
including shrimp feed, poultry feed, cattle feed and pig feed. It focuses on
the use of protein sources in animal feed by replacing fish meal, skim milk,
milk replacer. The applicant also declared that the fermented soya protein
can be used in various kind of animal feed such as poultry, aqua, cattle, pig
feed etc.

The applicant finally declared that the product Preparation of a kind
used in Animal Feeding – Bio Processed Meal will only be used for
animal feeding and not for in other purpose.

Vippy Industries Ltd., Dewas (AAR-MP)
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11.9 From the above discussion and as per declaration of the Applicant that
the said product i.e. Bio Processed Meal is only for specific use of Animal
Feed, it is clear to us that the finished product being manufactured by the
applicant will only be used for animal feeding and not for any other purpose
and thus it should fall under chapter heading 23099090. We hold it
accordingly.
11.10 Serial No. 102 of Notification 2/2017 CT (Rate) dated 28-6-2017
and corresponding notification issued under MPGST Act speaks that the
goods Aquatic feed including shrimp feed and prawn feed, poultry feed &
cattle feed, including grass, hay & straw, supplement & husk of pulses,
concentrates & additives, wheat bran & de-oiled cake falling under chapter
heading 2302, 2304, 2305, 2306, 2308, 2309 are exempted from payment
of GST.
11.11 In view of the aforesaid discussion the applicant is eligible to avail
exemption on their finished products “Preparation of a kind used in
Animal Feeding - Bio Processed Meal” from payment of GST under
Notification 2/2017-CT (Rate) dated 28-6-2017 and corresponding
notification issued under MPGST Act. We hold accordingly.

12. RULLING:-
(Under Section 98 of Central Goods and Services Tax Act, 2017 and

the Madhya Pradesh Goods and Services fax Act, 2017 [amended
under section 102 of the CGST Act, 2017])

1. The product “Preparation of a kind used in Animal Feeding - Bio
Processed Meal” is entitled to classify under HS code 23099090 and
therefore entitled to clear the said goods for specific use of Animal Feeding
without payment of GST under serial no. 102 of the Notification No. 2/2017-
CT(Rate) dated 28-6-2017 and corresponding notification issued under
MPGST Act.
2. This order is valid for the applicant situated at Plot Number 112,
Industrial Area No. 1, Dewas (MP) 455001 having GSTIN
23AABCV1297N3ZY.
3. This ruling is valid subject to the provisions under section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

❏

www.dineshgangrade.com



2020) 231

(2020) 65 TLD 231 Authority for Advance Ruling, Madhya Pradesh
Virendra Kumar Jain & Manoj Kumar Choubey, Members

Agarwal Coal Corporation Pvt. Ltd., Indore
Case No. : 01/2020

Order No. : 11/2020
June 8, 2020

AAR-MP - Coal handling and distribution charges - Coal handling
and distribution charges will be taxable @ 18% and not 5% wherever
supply of such services only is intended to be expressly made to a
customer.
Adv. Dr. Arvind Singh Chawla & CA. Pramod Shrivastava (Group CFO)
on bahalf of the applicant.

:: PROCEEDINGS ::
1. BRIEF FACTS OF THE CASE:
1.1 M/s. Agarwal Coal Corporation Private Limited (“Applicant” for
brevity) is engaged in business of trading of coal in India and for the same
Applicant undertakes purchase of coal from domestic markets as well as
imports from overseas.
1.2 On purchase of coal, the Applicant has submitted that GST is paid @
5% (on intra-state and inter-state supply as the case may be) and on import
of coal from overseas market, IGST is paid @ 5%.
1.3 After coal is imported, the coal is stockpiled at port itself at the
designated place for subsequent sale to customers. Various services are
availed by Applicant at the port during process of procurement of coal and
for fulfilling obligations towards supply of coal.
1.4 The services so utilized by Applicant include the following but not
limited to,

a. Stevedoring services
b. Unloading and Loading of coal
c. Security of coal
d. Insurance
e. Renting of the premises

Agarwal Coal Corporation (AAR-MP)
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Appropriate rate of GST is charged by respective service providers on
above services so provided.
1.5 Above services will be utilized by Applicant at the following stages:

a. Procurement and keeping of coal at the port
b. Services provided to customer at port towards handling the coal

on behalf of/for the customer.
1.6 Customers from all over India including traders and manufacturers place
order(s) on Applicant which can be broadly classified as:

a. Supply of coal simpliciter:- Where the customer does not wish
to avail any of the coal handling and distribution services and
intends to purchase coal.

b. Supply of coal and availment of coal handling and distribution:-
Where the customer not only wishes to purchase coal, but also
intends to avail services of coal handling and distribution during the
period of supply of coal.

1.7 Coal handling and distribution charges (per MT) includes a bouquet of
services provided to customer towards handling the desired quantity of order
placed by customer including but not limited to :

a. Loading, unloading of material at site
b. Storage charges of the quantity ordered
c. Coal safety and security
d. Adequate water sprinkling
e. Commitment charges towards fulfilling supply
f. Custom clearing services
g. Insurance

1.8 A customer is liable to pay coal handling and distribution charges for
the full intended quantity of purchase even if the quantity lifted/purchased
under a purchase order falls short of the impugned purchase order.

However, a customer is charged only for the actual quantity of the coal
lifted/purchased and the amount is charged as and when a consignment is
made.
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1.9 In light of the above, separate purchase order/intent is to be placed on
Applicant by the customers for:

a. Purchase of coal
b. Coal handling and distribution charges,
as the case may be

1.10  As per the terms agreed with customer, on placing the order for desired
quantity of coal, separate invoices to be raised by the Applicant on a customer
for:

a. Price of supply of coal
b. Coal handling and distribution charges

1.11  The Applicant intends to raise invoice on customer(s) for the following:
a. Supply of coal with 5% GST in addition
b. Coal handling and distribution services with 18% GST in addition

1.12  The Applicant is presently availing input tax credit and will continue
to avail the same as follows:

a. 5% IGST on import of coal
b. 18% on various services availed at port

1.13 The input tax credit so availed is to be utilized for discharging liability
of tax on sale of coal and coal and handling charges at the respective rates.
2. QUESTIONS RAISED BEFORE THE AUTHORITY
2.1 Whether the Applicant is liable to discharge tax liability @ 18% on coal
handling and distribution charges wherever supply of such services is intended
to be made expressly to a customer or will the Applicant be entitled to charge
GST at the rate of 5% as applicable on supply of coal?
2.2 Will the applicant be entitled to utilize the input tax credit availed for
discharging liability towards supply of coal and supply of coal handling and
distribution charges?
3. DEPARTMENTS VIEW POINT

The Joint Commissioner (In-situ), CGST & Central Excise, Division-
IV, Indore, vide his letter IV(16)30-50/T/D-IV/Adj/18-19/10227 dated 6-
6-2020 has furnished the opinion of the department and it has been

Agarwal Coal Corporation (AAR-MP)
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categorically opined that
A. The issue has been examined and found that the applicant activities are

trading of coal and supply of coal and the same shall be taxable at 5%
(CGST 2.5%+SGST 2.5%) under heading 2701 of Notification no. 1/
2017-Central Tax (Rate). They are also providing services named as
coal handling and distribution services which shall be taxable at 18%
(9% + 9%) under the heading 9997 of Notification no. 11/2017-Central
Tax (Rate).

B. As per the present scenario also the applicant is paying GST 18% with
availing benefit of ITC as per applicable rate which is correct as per
CGST Act, 2017.

RECORD OF PERSONAL HEARING
3.1 Adv. Dr. Arvind Singh Chawla and CA. Pramod Shrivastava (Group
CFO), appeared on behalf of the applicant and reiterated submissions
already made in the application. They pleaded that pursuant to provisions
of CGST Act, 2017 and Notification 1/2017- CT (Rate); Notification 11/
2017-CT (Rate), supply of coal and coal handling & distribution services
are taxable at 5% and 18% respectively. Further, input tax credit availed on
inputs and input services are to be allowed for discharging aforesaid liability
of tax.
4. DISCUSSIONS AND FINDINGS
4.1 We have carefully considered the submissions made by applicant in the
application, pleadings on behalf of Applicant made during the course of
personal hearing and Department's view provided by the Joint Commissioner,
CGST & Central Excise, Division, Indore.
4.2 We find that the short question before us pertains to :
1. Taxability of supply of coal handling and distribution charges @ 18%

in case of supply of such services is intended to be expressly made to
a customer apart from sale of coal, and

2. Utilization of input tax credit availed for discharging liability towards
supply of coal and supply of coal handling and distribution charges
respectively.
It is necessary to examine the relevant provisions of CGST Act, 2017
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and relevant notification.
4.3 Supply is defined u/s 7 (1) of the CGST Act, 2017 as:

7.(1) For the purposes of this Act, the expression "supply" includes-
(a) all forms of supply of goods or services or both such as sale,

transfer, barter, exchange, licence, rental, lease or disposal made
or agreed to be made for a consideration by a person in the course
or furtherance of business;

(b) import of services for a consideration whether or not in the course
or furtherance of business and;

(c) the activities specified in Schedule I, made or agreed to be made
without a consideration;

4.4 In order to examine the issue regarding rate of tax to be charged on
supply, it is necessary to examine; Notification no. 1/2017-Central Tax (Rate)
dated 28-Jun-2017 which provides for CGST tax rate of 2.5% on supply
of coal with similar rate in SGST, hereby effective rate being 5% (2.5%+2.5%)

Schedule-I

Sl. Chapter/Heading/Sub-    Description of Goods
No. heading/Tariff item

(1)  (2)    (3)

158 2701 Coal; briquettes, ovoids and similar solid
fuels manufactured from coal

Notification No. 11/2017-Central Tax (Rate) dated 28-Jun-2018
provides for CGST rate of tax on intra-supply CGST rate with similar rate
in SGST, thereby effective rate being 18% (9%+ 9%).

Sl. Chapter, Description of Service Rate Condition
No. Section or (per

Heading cent.)

(1) (2)       (3) (4) (5)

30 Heading Other services (washing, cleaning   9 -
9997 and dyeing services; beauty and

Agarwal Coal Corporation (AAR-MP)
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physical well-being services; and
other miscellaneous services
including services nowhere else
classified).

4.5 Input Tax Credit definition is provided u/s 2 of CGST Act as under:
(62) “input tax” in relation to a registered person, means the central
tax, State tax, integrated tax or Union territory tax charged on any
supply of goods or services or both made to him and includes-
(a) the integrated goods and services tax charged on import of goods;
(b) the tax payable under the provisions of sub-sections (3) and (4)

of section 9;
(c) the tax payable under the provisions of sub-sections (3) and (4)

of section 5 of the Integrated Goods and Services Tax Act;
(d) the tax payable under the provisions of sub-sections (3) and (4)

of section 9 of the respective State Goods and Services Tax Act;
or

(e) the tax payable under the provisions of sub-sections (3) and (4)
of section 7 of the Union Territory Goods and Services Tax Act,

but does not include the tax paid under the composition levy;
(63) “input tax credit” means the credit of input tax;

4.6 U/s 16(1) of CGST Act, every registered person shall, subject to such
conditions and restrictions as may be prescribed and in the manner specified
in section 49, be entitled to take credit of input tax charged on any supply
of goods or services or both to him which are used or intended to be used
in the course or furtherance of his business and the said amount shall be
credited to the electronic credit ledger of such person.

Sec 16 of CGST Act, 2017 provides for eligibility and conditions
for taking input tax credit as under:
(1) Every registered person shall, subject to such conditions and restrictions

as may be prescribed and in the manner specified in section 49, be
entitled to take credit of input tax charged on any supply of goods or
services or both to him which are used or intended to be used in the
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course or furtherance of his business and the said amount shall be
credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input tax in respect of any supply
of goods or services or both to him unless,-
(a) he is in possession of a tax invoice or debit note issued by a supplier

registered under this Act, or such other tax paying documents as
may be prescribed;

(b) he has received the goods or services or both.
Explanation.-For the purposes of this clause, it shall be deemed

that the registered person has received the goods or, as the case may
be, services -
(i) where the goods are delivered by the supplier to a recipient or any

other person on the direction of such registered person, whether
acting as an agent or otherwise, before or during movement of
goods, either by way of transfer of documents of title to goods
or otherwise;

(ii) where the services are provided by the supplier to any person on
the direction of and on account of such registered person.

(c) subject to the provisions of section 41 or section 43A, the tax
charged in respect of such supply has been actually paid to the
Government, either in cash or through utilisation of input tax credit
admissible in respect of the said supply; and

(d) he has furnished the return under section 39:
Provided that where the goods against an invoice are received

in lots or instalments, the registered person shall be entitled to take
credit upon receipt of the last lot or instalment:

Provided further that where a recipient fails to pay to the
supplier of goods or services or both, other than the supplies on
which tax is payable on reverse charge basis, the amount towards
the value of supply along with tax payable thereon within a period
of one hundred and eighty days from the date of issue of invoice
by the supplier, an amount equal to the input tax credit availed by
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the recipient shall be added to his output tax liability, along with
interest thereon, in such manner as may be prescribed:

Provided also that the recipient shall be entitled to avail of the
credit of input tax on payment made by him of the amount towards
the value of supply of goods or services or both along with tax
payable thereon.

(3) Where the registered person has claimed depreciation on the tax
component of the cost of capital goods and plant and machinery under
the provisions of the Income-tax Act, 1961 (43 of 1961), the input tax
credit on the said tax component shall not be allowed.

(4) A registered person shall not be entitled to take input tax credit in respect
of any invoice or debit note for supply of goods or services or both
after the due date of furnishing of the return under section 39 for the
month of September following the end of financial year to which such
invoice or invoice relating to such debit note pertains or furnishing of
the relevant annual return, whichever is earlier.

Provided that the registered person shall be entitled to take input
tax credit after the due date of furnishing of the return under section
39 for the month of September, 2018 till the due date of furnishing of
the return under the said section for the month of March, 2019 in respect
of any invoice or invoice relating to such debit note for supply of goods
or services or both made during the financial year 2017-18, the details
of which have been uploaded by the supplier under sub-section (1) of
section 37 till the due date for furnishing the details under sub-section
(1) of said section for the month of March, 2019.

4.7 U/s 49(4) of the Act, the amount available in the electronic credit ledger
may be used for making any payment towards output tax under this Act or
under the Integrated Goods and Services Tax Act in such manner and subject
to such conditions and within such time as may be prescribed.

Sec 49 of CGST Act, 2017 provides for payment of tax, interest,
penalty and other amounts as under:
(1) Every deposit made towards tax, interest, penalty, fee or any other

amount by a person by internet banking or by using credit or debit cards
or National Electronic Fund Transfer or Real Time Gross Settlement
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or by such other mode and subject to such conditions and restrictions
as may be prescribed, shall be credited to the electronic cash ledger
of such person to be maintained in such manner as may be prescribed.

(2) The input tax credit as self-assessed in the return of a registered person
shall be credited to his electronic credit ledger, in accordance with
section 41 or section 43A, to be maintained in such manner as may
be prescribed.

(3) The amount available in the electronic cash ledger may be used for
making any payment towards tax, interest, penalty, fees or any other
amount payable under the provisions of this Act or the rules made
thereunder in such manner and subject to such conditions and within
such time as may be prescribed.

(4) The amount available in the electronic credit ledger may be used for
making any payment towards output tax under this Act or under the
Integrated Goods and Services Tax Act in such manner and subject to
such conditions and within such time as may be prescribed.

(5) to (8) - not reproduced as not relevant.
4.8 Having regard to discussions and findings detailed in foregoing paras,
we now give our ruling.

RULING
The Advance Ruling on questions posed before the authority is

answered as under:
5.1 In respect of Question 1, we hold that coal handling and distribution
charges will be taxable @ 18% and not 5% wherever supply of such services
only is intended to be expressly made to a customer.
5.2 In respect of Question No. 2, we have carefully considered the plea
of the Applicant and in light of the referred provisions we are of the opinion
that input credit availed as per the conditions specified in section 16 shall
be allowed for discharging the liability towards supply of coal and supply
of coal handling and distribution charges respectively.
5.3 This ruling is valid subject to the provisions under section 103 (2) until
and unless declared void under section 104(1) of the GST Act.

❏

Agarwal Coal Corporation (AAR-MP)
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(2020) 65 TLD 240 In the High Court of Gujarat
Hon’ble Vikram Nath & J.B. Pardiwala, JJ.

Udaipur Cement Works Ltd.
Vs.

State of Gujarat & 2 Other(s)
R/Special Civil Application No. 8870 of 2020

July 31, 2020
Deposition : In favour of petitioner

C Form - The assessee of Rajasthan purchased diesel from
Gujarat and on refusal of Rajasthan authorities to issue C Form the
seller of Gujarat charged full tax @ 20% - The Rajasthan High Court
directed the authorities to issue C Form and held that petitioner was
entitled to refund from concerned authorities who collected the excess
tax - Finally on writ petition to Gujarat High Court, the High Court
directed the authorities of Gujarat to refund the excess tax collected
from the petitioner.

Writ petition allowed
The Petitioner purchased diesel from the refinery of M/s Reliance

Industries Ltd. (herein after referred to as “the seller”) located in the
State of Gujarat. Prior to introduction of the GST regime the authorities
of the State of Rajasthan under the CST Act duly issued C form
declarations to the Petitioner enabling the Petitioner to purchase diesel
at concessional rate of tax from the seller.

The GST regime was introduced in our country w.e.f. 1-7-2017. The
GST regime encompassed all goods except 6 commodities namely crude
oil, petrol, diesel, aviation turbine fuel, natural gas and alcoholic liquor.
These 6 commodities continued to be governed by the respective State
value added tax laws for the transactions within the State as well as
the CST Act in so far as inter-State transactions were concerned.

Despite the fact that diesel continued to come within the ambit of
the CST Act, the authorities in the State of Rajasthan refused to issue
C form declarations for purchase of diesel at concessional rate after
1-7-2017 on the ground that after introduction of the GST regime the
registration certificates of the dealers such as the Petitioner automatically
stood cancelled and they were not eligible for making purchases of diesel
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against C form declarations.
In view of such stand taken by the authorities of the State of

Rajasthan, the seller started raising invoice on the seller charging full
tax at the rate of 20% on sales of diesel to the Petitioner.

Since the authorities of the State of Rajasthan were not heeding
the request of the Petitioner as well as other similarly situated dealers,
the Petitioner approached Hon. Rajasthan High Court by filing writ
petition seeking a direction to the learned authorities of Rajasthan under
the CST Act to issue C form declarations in respect of diesel and
consequential relief for the tax deposited at higher rate in absence of
C forms being issued by the learned authorities of the State of
Rajasthan.

Gujarat High Court held : In view of the aforesaid, this writ
application succeeds and is hereby allowed. The respondents are directed
to forthwith process the refund claim of the writ applicant and grant
the refund of the tax amount collected from the writ applicant and
deposited by the seller in accordance with law within a period of twelve
weeks of the receipt of a copy of this judgment.
Cases referred :
* J.KI. Cement Ltd. Vs. State of Gujarat, Special Civil Application No.15333

of 2019 decided on 18th December, 2019.
Uchit N. Sheth for the Petitioner.

:: ORAL JUDGMENT ::
The Judgment of the Court was delivered by J.B.PARDIWALA, J.:

1. By this writ application under Article 226 of the Constitution of India,
the writ applicant, a Public Limited Company, having its place of business
at Rajasthan, has prayed for the following reliefs;
“(A) This Hon’ble Court may be pleased to issue a writ of mandamus or

a writ in nature of mandamus or any other appropriate writ or order
directing the learned Respondents to forthwith grant refund of tax
amount of Rs.33,85,782 collected from the Petitioner and deposited
by the seller along with appropriate interest on such refund amount;

(B) Pending notice, admission and final hearing of this petition, this Hon’ble
Court may be pleased to direct the learned Respondents to forthwith
grant refund of tax amount of Rs.33,85,782 collected from the Petitioner

Udaipur Cement Works Vs. State of Gujarat (Guj)
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and deposited by the seller along with appropriate interest on such
refund amount;

(C) Ex parte ad interim relief in terms of prayer B may kindly be granted;
(D) Such further relief (s) as deemed fit in the facts and circumstances of

the case may kindly be granted in the interest of justice for which act
of kindness your petitioner shall forever pray.”

2. The case put up by the writ applicant, in its own words, as pleaded
in the memorandum of the writ application, reads thus;

“The Petitioner is a Public Limited Company having place of business
at Shripatinagar, P.O. CFA 313 021, Near Dabok, District Udaipur,
Rajasthan. The 1st Respondent is the State of Gujarat. The 2nd and
3rd Respondents are officers of the State of Gujarat entrusted with
the task of collecting tax under the CST Act and thereby being a State
within the meaning of Article 12 of the Constitution are amenable to
the writ jurisdiction of this Hon. Court.

The Petitioner is engaged in the manufacture and sale of cement. The
Petitioner is also inter-alia engaged in mining activity. The Petitioner
is duly registered under the CST Act. In the registration certificate
under the CST Act “High and Light Speed Diesel Oil” is duly
incorporated. Copy of registration certificate of the Petitioner under
the CST Act is annexed herewith and marked as Annexure A.

The Petitioner purchased diesel from the refinery of M/s Reliance
Industries Ltd. (herein after referred to as “the seller”) located in the
State of Gujarat. Prior to introduction of the GST regime the authorities
of the State of Rajasthan under the CST Act duly issued C form
declarations to the Petitioner enabling the Petitioner to purchase diesel
at concessional rate of tax from the seller.

The GST regime was introduced in our country w.e.f. 1-7-2017. The
GST regime encompassed all goods except 6 commodities namely
crude oil, petrol, diesel, aviation turbine fuel, natural gas and alcoholic
liquor. These 6 commodities continued to be governed by the
respective State value added tax laws for the transactions within the
State as well as the CST Act in so far as inter-State transactions were
concerned.

Despite the fact that diesel continued to come within the ambit of
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the CST Act, the authorities in the State of Rajasthan refused to issue
C form declarations for purchase of diesel at concessional rate after
1-7-2017 on the ground that after introduction of the GST regime the
registration certificates of the dealers such as the Petitioner automatically
stood cancelled and they were not eligible for making purchases of
diesel against C form declarations.

In view of such stand taken by the authorities of the State of
Rajasthan, the seller started raising invoice on the seller charging full
tax at the rate of 20% on sales of diesel to the Petitioner. Copy of
sample invoice of the seller in respect of sale of diesel to the Petitioner
is annexed herewith and marked as Annexure B.

Since the authorities of the State of Rajasthan were not heeding the
request of the Petitioner as well as other similarly situated dealers, the
Petitioner approached Hon. Rajasthan High Court by filing writ petition
seeking a direction to the learned authorities of Rajasthan under the
CST Act to issue C form declarations in respect of diesel and
consequential relief for the tax deposited at higher rate in absence of
C forms being issued by the learned authorities of the State of
Rajasthan.

In cognate matters of other dealers Hon. Rajasthan High Court held
by order dated 18-5-2018 that the learned authorities under the CST
Act had erred in refusing to issue C form declarations to dealers for
purchase of high speed diesel. The authorities of the State of Rajasthan
were directed to issue C form declarations to the concerned purchasing
dealers. It was further directed that if in case the Petitioners in those
cases had to pay any amount on account of wrongful refusal to issue
C form declarations then such Petitioners were entitled to refund from
the concerned authorities who collected the excess tax. The concerned
authorities were directed to process the refund claims within 12 weeks
from the date of refund claim. Copy of judgement of Hon. Rajasthan
High Court dated 18-5-2018 in cognate matters to that of the
Petitioner is annexed herewith and marked as Annexure C.

Such judgement was followed in the case of the Petitioner and the
writ petition filed by the Petitioner was allowed by learned Single Judge
of Hon. Rajasthan High Court by order dated 31-5-2018. Direction
was given to the authorities to issue C form declarations. It was further
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directed that if in case the Petitioner had to pay any amount on account
of wrongful refusal to issue C form declarations then the Petitioner was
entitled to refund from the concerned authorities who collected the
excess tax. The concerned authorities were directed to process the
refund claims within 12 weeks from the date of refund claim. Copy
of order dated 31-5-2018 passed by the learned Single Judge of Hon.
Rajasthan High Court is annexed herewith and marked as Annexure
D.

After passing of such order the learned authorities of the State of
Rajasthan started issuing C form declarations to the Petitioner as well
as other such dealers who had approached the Hon. High Court.
Consequently the seller started charging concessional rate of tax for
the sales made to the Petitioner. The issue regarding refund of excess
tax collected and deposited during the interregnum period however still
survived.

On the basis of the judgement so passed by Hon. Rajasthan High
Court the seller i.e. Reliance Industries Ltd. intimated the learned
Respondent authorities of the State of Gujarat regarding the issue as
well as the direction given by Hon. High Court to refund the excess
amount collected by the concerned authorities. The seller informed that
its various buyers of the State of Rajasthan would approach the
authority for refund. Copy of letter dated 25-7-2018 by the seller to
the learned Respondent authorities is annexed herewith and marked
as Annexure E.

Pursuant to directions of Hon. Rajasthan High the learned authorities
of the State of Rajasthan issued C form declarations to the Petitioner
for purchases of diesel made from 1-10-2017 to 31-3-2018 on 28-
1-2019. Copies of C form declarations issued by the Rajasthan
authority are collectively annexed herewith and marked as Annexure
F.

The Petitioner addressed email communications to the seller requesting
him for obtaining refund from the Gujarat Value Added Tax department
on the basis of order of Hon. Rajasthan High Court and the C form
declarations. The seller informed the Petitioner that it had already
informed its jurisdictional authority regarding the judgement of Hon.
Rajasthan High Court requiring refund of excess tax collected by the
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concerned authority and therefore the Petitioner may approach the
concerned authority for refund in accordance with the direction of Hon.
Rajasthan High Court. Copy of the correspondence between the seller
and the Petitioner is annexed herewith and marked as Annexure G.

The Petitioner therefore addressed a letter on 28-3-2019 to the
jurisdictional authority of the seller under the CST Act in the State of
Gujarat requesting for refund of excess tax totaling to Rs. 33,85,782
collected from the Petitioner in accordance with the direction given by
Hon. Rajasthan High Court. Copy of letter dated 28-3-2019 addressed
by the Petitioner to the learned 2nd Respondent authority is annexed
herewith and marked as Annexure H.

The Petitioner thereafter approached the higher authority being the
3rd Respondent authority with identical request. Copies of order of
Hon. Rajasthan High Court as well as the C form declarations were
produced before the 3rd Respondent authority. Copy of letter dated
11-4-2019 addressed to the 3rd Respondent authority is annexed
herewith and marked as Annexure I.

The Petitioner gave written reminder to the 3rd Respondent authority
on 21-8-2019. Copy of written reminder dated 21-8-2019 is annexed
herewith and marked as Annexure J.

Thereafter despite repeated oral inquiry the learned Respondent
authorities have neither responded nor refunded the amount of excess
tax deposited in compliance with the direction of Hon. Rajasthan High
Court.

The Petitioner may further point out that in the meantime the
judgement of learned Single Judge of Hon. Rajasthan High Court
passed in the case of the Petitioner as well as allied matters has been
confirmed by the Division bench. Copy of order of Division bench
dated 1-8-2019 is annexed herewith and marked as Annexure K.

In the respectful submission of the Petitioner the learned Respondent
authorities have grievously erred in refusing to refund the amount of
excess tax collected and deposited with them even though C form
declarations in respect of the transactions have been duly furnished and
Hon. Rajasthan High Court has specifically directed the concerned
authorities to refund the excess tax within 12 weeks of the refund claim.

Udaipur Cement Works Vs. State of Gujarat (Guj)
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The Petitioner says that the entire situation arose because of the illegal
stand taken by the learned authorities of the State of Rajasthan denying
issuance of C form declarations to the Petitioner for purchase of diesel
after introduction of the GST regime. Despite the fact that the Petitioner
was legally entitled to purchase goods at concessional rate of tax
against C form declarations, due to the illegal stand taken by the
Rajasthan authorities the Petitioner was forced to make purchases by
paying CST at the rate of 20% instead of 2%. Such tax was deposited
by the seller with the learned Respondent authorities in the State of
Gujarat. The Petitioner therefore approached Hon. Rajasthan High
Court which was pleased to issue direction to the Rajasthan authorities
to issue C form declarations and also a direction to the concerned
authorities who had collected excess tax to refund such amount.
Despite such specific direction given by Hon. Rajasthan High Court
and despite the fact that the Petitioner was in fact not required to make
payment of such tax in the first place and the payment was made only
because of misinterpretation of law by the Rajasthan authorities, the
learned Respondent authorities are not granting refund of such tax
amount to the Petitioner which is arbitrary, bad and illegal.
In any case the fact is that after issuance of C form declarations the
tax payable on sales made by the seller to the Petitioner is admittedly
2% as per Section 8(1) of the CST Act. Retention of tax deposited
at the rate of 20% despite the fact that the applicable rate of tax on
the transactions is 2% under the CST Act is without any authority of
law.”

3. Thus, it appears from the aforesaid that the writ applicant is seeking
direction to the respondents to forthwith grant the refund of tax amount of
Rs.33,85,782/- collected from the writ applicant by the seller of diesel and
deposited with the respondent-authorities under the Central State Tax Act,
1956 ( hereinafter referred to as the “CST Act”).
4. It appears that despite the fact that diesel continued to come within the
ambit of the CST Act, after 1-7-2017, the authorities in the State of Rajasthan
refused to issue “C” Form declarations of purchase of diesel at concessional
rate on the ground that after introduction of the GST regime, the registration
certificates of the dealers such as the writ applicant, automatically stood
cancelled and they were not eligible for making purchases of diesel against
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C form declarations. In view of such stand taken by the authorities of the
State of Rajasthan, the seller – Reliance Industries Limited started raising
invoice charging full tax @ 20% on sales of diesel to the writ applicant. Since
the authorities of the State of Rajasthan were not heeding to the request of
the writ applicant as well as other similarly situated dealers, the writ applicant
approached the Rajasthan High Court seeking a direction to the authorities
of Rajasthan under the CST Act to issue C form declarations in respect of
diesel required for use in mining activity and consequential relief for the tax
deposited at higher rate in the absence of C form being issued by the
authorities of the State of Rajasthan. The Rajasthan High Court passed
appropriate orders directing the CST Authorities at Rajasthan to issue “C”
Form declarations in respect of the transactions in question. The respondents
herein do not dispute the fact that against the “C” Form declarations, the
tax collected from the writ applicant herein and deposited by the Reliance
Industries Ltd. is required to be refunded. However, the stance of the
respondents herein is that such refund can be made to the seller, i.e. the
Reliance Industries Ltd. after its assessment for the period in question is
concluded and not to the writ applicant who is not registered as the dealer
in the State of Gujarat.
5. Having heard the learned counsel appearing for the parties and having
gone through the materials on record, we take notice of the fact that the issue
raised in the present litigation is squarely covered by a decision of a
Coordinate Bench of this Court in the case of J.KI. Cement Ltd. Vs. State
of Gujarat, Special Civil Application No.15333 of 2019 decided on 18th
December, 2019. We quote the relevant observations made in the said
judgment;

“11. Mr. Uchit Sheth, learned advocate for the petitioners in both
the petitions, submitted that the respondent authorities have erred in
refusing to refund the amount of excess tax collected and deposited
with them even though C form declarations in respect of such
transactions have been duly furnished and the Rajasthan High Court
has specifically directed the concerned authorities to refund the excess
tax within twelve weeks of the refund claim. Reference was made to
section 11B of the Central Excise Act, 1944 and more particularly to
clause (e) of sub-section (2) thereof, which provides that the amount
of duty of excise and interest, if any, shall instead of being credited
to the fund be paid to the applicant if such amount is relatable to the

Udaipur Cement Works Vs. State of Gujarat (Guj)

www.dineshgangrade.com



 Tax Law Decisions (Vol. 65248

duty of excise and interest, if any, paid on such duty borne by the buyer,
if he has not passed on the incidence of such duty and interest, if any,
paid on such duty to any other person.

11.1 Reference was made to the decision of the Supreme Court in
State of M.P. Vs. Vyankatlal & Another, (1985)2 SCC 544, wherein
it has been held thus:

“14. The principles laid down in the aforesaid cases were based on
the specific provisions in those Acts but the same principles can safely
be applied to the facts of the present case inasmuch as in the present
case also the respondents had not to pay the amount from their coffers.
The burden of paying the amount in question was transferred by the
respondents to the purchasers and, therefore, they were not entitled
to get a refund. Only the persons on whom lay the ultimate burden
to pay the amount would be entitled to get a refund of the same. The
amount deposited towards the Fund was to be utilised for the
development of sugarcane. If it is not possible to identify the persons
on whom had the burden been placed for payment towards the Fund,
the amount of the Fund can be utilised by the Government for the
purpose for which the Fund Was created, namely, development of
sugarcane. There is no question of refunding the amount to the
respondents who had not eventually paid the amount towards the
Fund. Doing so would virtually amount to allow the respondents unjust
enrichment.”

It was submitted that there is no bar that the petitioners cannot be
granted the refund though the petitioners are the buyers. It was
submitted that just like no statutory provisions are required for applying
the principle of unjust enrichment, correspondingly no provision is
required for refund to the person who has borne the tax. It was
submitted that the Rajasthan High Court having given a direction to
refund the amount to the petitioners, the respondent authorities are duty
bound to comply with the same.

11.2 Reference was also made to the decision of the Supreme Court
in the case of Mafatlal Industries Ltd. Vs. Union of India, 111 STC
467 (SC), wherein the court has held thus:

99.(xii) Section 11-B does provide for the purchaser making the
claim for refund provided he is able to establish that he has not passed
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on the burden to another person. It, therefore, cannot be said that
section 11-B is a device to retain the illegally collected taxes by the
State. This is equally true to section 27 of the Customs Act, 1962.”

It was submitted that therefore, if the purchaser can show that he
has borne the burden of the tax, he can still be given refund. It was
submitted that the petitioners having borne the burden of the tax, they
are entitled to refund thereof.

11.3 Reference was made to sub-section (3) of section 31 of the
Gujarat Value Added Tax Act, 2003 (hereinafter referred to as “the
GVAT Act”), which provides that the tax collected and deposited under
the provisions of the Act to which a dealer may be held not liable shall
not be refunded to the dealer and the amount of such tax shall stand
forfeited to the Government. Referring to section 36 of the GVAT Act,
which deals with refund of excess payment and says that subject to
the other provisions of the Act and the rules, the Commissioner may
refund to a person the amount of tax, penalty and interest, if any, paid
by such person in excess of the amount due from him, it was submitted
that the sub-section specifically says “person” and does not use the
expression “dealer”. It was submitted that this is not a refund arising
in an ordinary case and that the petitioners were forced to pay the tax
on account of the action of the authorities at Rajasthan which was held
to be illegal.

11.4 Reliance was placed upon the case of the Supreme Court in
the case of Indian Aluminium Company Limited Vs. Thane Municipal
Corporation, 1991 (55) ELT 454 (SC), wherein the court has held
thus:-

“8. In any event the petitioner Company cannot claim concession
at this distance as a matter of right. In Orissa Cement Ltd. Vs. State
of Orissa & Ors, A I R 1991 SC 1676, it was observed thus:
“We are inclined to accept the view urged on behalf of the State that
a finding regarding the invalidity of a levy need not automatically result
in a direction for a refund of all collections thereof made earlier. The
declaration regarding the invalidity of a provision and the determination
of the relief that should be granted in consequence thereof are two
different things and, in the latter sphere, the Court has, and must be
held to have, a certain amount of discretion. It is well-settled
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proposition that it is open to the Court to grant, mould or restrict the
relief in a manner most appropriate to the situation before it in such
a way as to advance the interests of justice.”

In the instant case the octroi duty paid by the petitioner Company
would naturally have been passed on to the consumers. Therefore there
is no justification to claim the same at this distance of time and the court
in its discretion can reject the same. For the above reasons, this Special
Leave Petition is dismissed with costs.”

It was submitted that this court which is exercising writ jurisdiction
may mould the relief in an appropriate manner, but should ensure that
the order passed by the Rajasthan High Court is duly complied with.
11.5 Reference was also made to the decision of this High Court in
the case of Ranjeet Singh Choudhary Vs. Union of India, [2019]60
GSTR 511 (Guj), wherein the court held thus:

“14. In the present case, it was therefore upto the CPWD to apply
for refund of the service tax which was paid as per the law prevailing
at the relevant time, but which became refundable on account of
retrospective amendment in the law. The CPWD instead of applying
for refund, itself insisted that the petitioner must apply and when the
petitioner’s application for refund was rejected by the Assistant
Commissioner of Service Tax, Ajmer, CPWD found a novel way to
recover the same from the petitioner by utilizing the petitioner’s security
deposit, unpaid amounts of final bill and the petitioner’s running bills
of other contracts. These are wholly impermissible means of recovery.

15. The petitioner as a service provider was basically not even
required to bear the service tax burden, as duty was to be collected
from the service recipient and to be deposited with the Government
revenue, if the service tax was payable. If the amount was refunded
by the Service-tax Department, it was the duty of the petitioner to
ensure that the same reaches the service recipient. If, however for
whatever reason, the refund is not granted, surely the petitioner cannot
be asked to bear the burden thereof. Strangely, the service tax
department holds that if the refund is granted, the petitioner would
retain it and therefore benefit unjustly, and therefore, does not granted
refund, citing it a case of unjust enrichment. The CPWD holds a belief
that whatever be the reason for the petitioner not being able to retrieve
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such amount from the service tax department, the CPWD must get
it back; even if it is from the petitioner personally. In the process, if
we allow this situation to prevail, the petitioner would end up losing
the service tax component from his profit which in the first place was
not the liability of the petitioner. Instead of a case of unjust enrichment,
it would be a case of unjust impoverishment.

16.The respondent no. 4 was also not correct in his approach while
dealing with the petitioner’s refund application. In the communication
dated 7th November 2016, the petitioner had made it abundantly clear
that the service tax refund is being claimed for and on behalf of the
CPWD and the petitioner would have no objection, if the amount is
directly paid to the said organization. Ignoring such representation of
the petitioner, the Assistant Commissioner of Service Tax, Ajmer held
that this was a case of unjust enrichment. If he was of the opinion that
the petitioner was not the correct person who can ask for refund, he
could have stated so in the order. This would have enabled the
petitioner to point out to the CPWD the correct reason for not being
able to claim refund of the service tax. Instead, the Assistant
Commissioner wrongly applied the principle of unjust enrichment and
ordered that the service tax shall be deposited with the Consumer
Welfare Fund.”

It was submitted that in the facts of the present case, the seller viz.
Reliance Industries Limited has informed the respondents that the
buyers would claim the refund. 11.6 Reliance was also placed upon
the decision of the Madhya Pradesh High Court in the case of Hotline
CPT Ltd. Vs. State of M.P. & Ors., (2014) 52 TLD 16 (MP);
[2013] 61 VST 367 (MP). In the facts of the said case, the petitioner
had paid tax to the respondents No.5 and 6 on account of purchase
of diesel for its in-house consumption and respondents No.5 and 6
had paid the said tax to the State Government. The tax was paid in
accordance with the instructions issued by the Commercial Tax
Department to respondents No.5 and 6. The court held that in such
circumstances, the petitioner was entitled to refund of the amount from
the State and accordingly, allowed the petition and directed the
respondent authorities to refund the amount to the petitioner within the
period stipulated therein. It was, accordingly, urged that it is always
permissible for this court to direct the respondents to make the
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payment to the petitioners.
11.7 It was submitted that in the present case, the enactment

concerned is the CST Act and the petitioners are dealers under the
CST Act, but registered in Rajasthan where they are doing business.
It was submitted that it is, therefore, incorrect to say that the petitioners
are not dealers. It was submitted that in this case, the petitioners are
seeking refund under the CST Act and not under the GVAT Act and
that the provisions of the GVAT Act are borrowed only for the
procedural aspect. It was, accordingly, urged that the petitions deserve
to be allowed by granting the reliefs as prayed for therein.

12. Opposing the petitions, Ms. Maithili Mehta, learned Assistant
Government Pleader, submitted that while the respondents are not
disputing the fact that the amount collected towards tax in the absence
of C form declarations is required to be refunded if the C form
declarations are furnished; however, such refund can be granted to the
seller - Reliance Industries Limited and not to the petitioners. It was
submitted that the transactions in question being interstate transactions,
the Commercial Tax Department of Rajasthan was required to issue
C forms to the petitioners, which were then required to be forwarded
to Reliance Industries Limited, but as the Rajasthan Commercial Tax
Department refused to grant C forms to the petitioners, they were liable
to pay tax @ 20 % which was deposited with the Gujarat Commercial
Tax Department. It was submitted that since the assessment proceedings
qua Reliance Industries Limited are still pending for the assessment
years in question, the respondent authorities are still to process the
application for grant of refund. It was further submitted that the refund
shall be paid to Reliance Industries Limited which in turn shall forward
the amount to the petitioners. However, the respondent authorities
would not be in a position to directly grant refund to the petitioners
as it is Reliance Industries Limited who has deposited the tax qua the
said transactions. It was submitted that the respondent authorities will
process the refund in accordance with law on completion of the
assessment proceedings of Reliance Industries Limited for the
assessment years in question and grant refund thereafter, which may
then be paid over to the petitioners. It was urged that at this stage no
cause of action arises in favour of the petitioners and that the petition
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being devoid of merits deserves to be dismissed.
13. In rejoinder, Mr. Uchit Sheth, learned advocate for the petitioners

invited the attention to the provisions of subsection (3) of section 31
of the GVAT Act, to submit that the seller – Reliance Industries Limited
would not be able to claim refund as it has not borne the incidence
of tax. It was submitted that there is no statutory bar against giving
the refund to the purchaser and that the stand adopted by the
respondents flies on the face of the decision of the Rajasthan High
Court. It was submitted that Reliance Industries Limited cannot claim
refund as the burden has already been passed on to the petitioners;
whereas, the petitioners have been disputing the liability to pay tax right
from the inception. It was submitted that the petitioners being the users
of the goods, the question of passing the duty burden does not arise
and that in the light of the decision of the Rajasthan High Court, the
court may issue appropriate directions to the respondent authorities
to refund the amount to the petitioners.

14. In the backdrop of the facts and contentions noted hereinabove,
it is an undisputed position that the petitioners have borne the burden
of tax as the CST authorities at Rajasthan had refused to issue C forms
after the coming into force of the GST regime. On account of non-
issuance of C forms, the petitioners were not in a position to submit
C form declarations in respect of the diesel purchased by them for their
mining activity, as a result whereof, the petitioners could not purchase
diesel at concessional rate of tax from the seller - Reliance Industries
Limited, which collected tax at the rate of 20% from the petitioners
and deposited the same with the respondent authorities. Now, on
account of the directions issued by the Rajasthan High Court in the
decisions referred to hereinabove, the CST authorities at Rajasthan
have issued C form declarations in respect of the transactions in
question. The respondent authorities do not dispute that against the C
form declarations, the tax collected from the petitioners and deposited
by Reliance Industries Limited is required to be refunded. The sole
refrain of the respondent authorities is that such refund can be made
to the seller – Reliance Industries Limited after its assessment for the
period in question is concluded and not to the petitioners who are not
registered as dealers in Gujarat.
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15. In the opinion of this court, while adopting the above stand, the
respondents have failed to take into consideration the fact that insofar
as Reliance Industries Limited is concerned, it has already collected
the tax from the petitioners, and hence, if Reliance Industries Limited
seeks refund of the amount against the C form declarations, it would
not be entitled to such refund as such claim would be hit by the
principles of unjust enrichment. As held by the Supreme Court in State
of Madhya Pradesh Vs. Vyankatlal (supra), only the persons on whom
lay the ultimate burden to pay the amount would be entitled to get a
refund of the same. The petitioners having borne the ultimate burden
in this case, it is only they who would be entitled to refund of the same.

16. Besides the Rajasthan High Court in the petitioners’ own case
has held that the authorities at Rajasthan were liable to issue ‘C’ forms
in respect of high speed diesel procured for mining purpose through
interstate trade. The court has further held that in the event of the
petitioners having had to pay any amount on account of the respondents’
wrongful refusal to issue ‘C’ forms, the petitioners shall be entitled to
refund and/or adjustment from the concerned authorities who had
collected excess tax. The court further directed the concerned
authorities to process such claim within twelve weeks of the same being
made by the petitioners in writing and the petitioners furnishing the
requisite documents/forms.

17. In the present case, in the absence of ‘C’ forms having been
issued by the Rajasthan authorities, the respondent authorities have
collected excess tax from the seller – Reliance Industries Limited, who
in turn has collected the same from the petitioners. Therefore, in terms
of the above order passed by the Rajasthan High Court, once the
Rajasthan authorities issue C forms against the sales made by Reliance
Industries Limited to the petitioners and the petitioners produce the
requisite documents/forms before the respondent authorities, the
respondent authorities are required to process such claim within twelve
weeks of the same being made in writing by the petitioners.

18. Pursuant to the above order passed by the Rajasthan High Court,
the petitioner in Special Civil Application No.15333 of 2019 has made
an application dated 19-4-2019 to the second respondent for refund
of Rs.2,12,09,162/- charged by Reliance Industries Limited. Along
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with the application, the petitioner has furnished a copy of the order
of the Rajasthan High Court, a statement showing the details of high
speed diesel purchases, Form ‘C’ Quarter IIIrd and IVth (F.Y. 2017-
18), copy of the letter from Reliance Industries Limited to the Deputy
Commissioner of Gujarat Sales Tax and copy of sample invoice. The
petitioner in Special Civil Application No.16288 of 2019 has made
an application dated 31-8-2019 to the second respondent seeking
refund of Rs.1,97,32,644/-. Along with such application, the said
petitioner has furnished a statement showing details of purchases, tax
charged and submission of ‘C’ forms against such purchases as well
as copy of sample invoice, etc. Thus, the petitioners had duly complied
with the direction issued by the Rajasthan High Court and in case the
respondents required the petitioners to furnish any other details, it was
always open for them to call upon the petitioners to furnish the same.
However, the respondent authorities have taken a stand that since it
is Reliance Industries Limited which has deposited the tax, such refund
application has to be made by it and upon refund being made to
Reliance Industries Limited, it can pay the same to the petitioner.
However, as noted earlier, Reliance Industries Limited cannot make
an application for refund inasmuch as such claim would be barred by
the principle of unjust enrichment. Moreover, as stated by the
respondents, in the case of Reliance Industries Limited, the refund
claim would be processed during the course of its assessment for the
period in question, which may take years together and in the meanwhile
the petitioners would be deprived of such amount. Moreover, it may
be that while processing the refund claim during the course of Reliance
Industries Limited’s assessment, the respondents may even adjust the
refund amount against its dues. Thus, the stand of the respondents that
Reliance Industries Limited should file the refund claim and then pay
the amount so refunded to the petitioners is neither legally tenable nor
is it practically workable.

19. In the opinion of this court, in the light of the clear directions
issued by the Rajasthan High Court in the judgment and order referred
to hereinabove, which the respondent authorities are bound to comply
with, upon the petitioners making applications for refund along with
the requisite documents, the respondents were duty bound to process
such claim within a period of twelve weeks from the date of such
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application. The stand adopted by the respondents that the refund can
be made to only to Reliance Industries Limited flies in the face of the
order passed by the Rajasthan High Court as well as the above-
referred decisions on which reliance has been placed by the learned
advocate for the petitioners and is nothing but a purely hyper technical
stand adopted by them. Once Reliance Industries Limited has, in clear
terms, written to the authorities that various buyers who have purchased
HSD in the course of inter-state trade for use in mining activities will
be approaching their office for refund of the differential tax amount and
has enclosed therewith Customer-wise details of inter-state sales made
to buyers in Rajasthan at full rate, it is evident that Reliance Industries
Limited is not disputing the fact that it is the petitioners who are entitled
to claim the refund. Under the circumstances, the respondent authorities
are not justified in not processing the refund claims of the petitioners.

20. In case of the petitioners, it is an admitted position that the HSD
has been purchased by them from Reliance Industries Limited in the
course of inter-State trade for use in mining activities and they are,
therefore, the ultimate consumers thereof and hence, the question of
passing on the tax burden to anyone would not arise. Consequently,
the question of unjust enrichment would also not arise.

21. For the foregoing reasons, the petitions succeed and are
accordingly allowed. The respondents are directed to forthwith
process the refund claims of the respective petitioners and grant refund
of the tax amount collected from the petitioners and deposited by the
seller in accordance with law within a period of twelve weeks of the
receipt of a copy of this judgment. It is, however, clarified that once
the refund claim of the petitioners is processed, Reliance Industries
Limited would not be entitled to claim any such refund. Rule is made
absolute accordingly, with no order as to costs.”

6. In view of the aforesaid, this writ application succeeds and is hereby
allowed. The respondents are directed to forthwith process the refund claim
of the writ applicant and grant the refund of the tax amount collected from
the writ applicant and deposited by the seller in accordance with law within
a period of twelve weeks of the receipt of a copy of this judgment.

❏
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