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ST for 89 ST S Tt Shued! & erefegeer & foeh ¥ U aer ek &
HehaT & 3 ferawT 1 foshm arm aft o Tete § gt anft 3t Sfreedt
T AT e oTefa TR off I At foR Sfreedt ase ¥ gfg & ar 9w ae
ol 3-HAT 78 TH ST {6 SHCEE 1 8t 8T S & §Efag Suae! e
ar & T AN T I a7 qHT AT off T ¥ S R g sfeedt
WA T HI 3N IRT Fed 33 TR T o LT ifeh STHST hl Thel
BT ® ar Siuedt 1 et 8T & &nm |
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STUHET i Ueh SR [OaTEmedg STTEeFT ST ¢ SHTEd! i U 3N e
ST §&AT 63 /2020 fER 25 SFRA 2020 SR & & @ TR
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T & T 1 1 J5 2017 & AT F H G F FH ¢ |
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grft fF e 3 T grEEe 1 S 2017 & AL |

SiTeget snifaet st sTeredT ot @ & & 37K a8 SATeRgET off 3 orefl
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9 ST & SR & BT R & off & guH G of ¥y S ar

ST AMfET ST SHUEdt T & 3T g8 SATaT AT i 3Ffig Fef T =i |
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H THgH & foTT T IRt T & Sired & fofe gn fFftegor, qameft ot steaq
T & T semE, g9 3T diei wrsar @1 off ST wdi-ahel |
fAreror (INSPECTION) &mr 67(1) :

URT 67 SR, T IR SR & vy § Sfuad! stfeeniar & Afemr
T T HaT & 3T 9 67 (1) SR 3reia e & grawr § 8 3iT 39
R & STEN SEITR T BT o T SRR Tk U8 qyf=ra Teprt (Proper
Officer) =T & SIT foh T TR & AT TEY HUK b1 ATTFRRT & 7T TIH IR
& e & ST ST T $HAT T8 of Hohd! & | 3T el 33471 & foh SEaH
T I ! FEIART AT SARRRT HOT S TIh HATIH AT IqH S T ARTRRT
fetflaq &7 § AT ST | ST IW 36 Fa9 § IR HT BT el (1T
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™A B Tl & (ARe0T

IfT TYH TH AT 368 FW & ATFRT & I I8 fovamd T & FW0T
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U I T ik & gra § fordt sqaei 1 fumm |

YT T & SO TEAT S IS hiee ol & ST FIET STaeml
% T S 31U shie 3fod &9 § 4 e off 388 SATeT 9 hise o
S

F AR O I3 Y SHTHET I o [ STaET O o 8T T o1 Soate
o ymfeeT @ ar
(1) fopelt graaiee AT ot e, o7 SROT AT feRet 371 T & |nfeteh AT HeiTetsh
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2. T e, Repred a1 18 AT 39 ate ¥ W@ & fon o s @ = g
T GHTEHT ST |

TS FET IT 3@ o foh AT ATk bt TRWTST T & 7 &F g8 © | Sfrowey
I &1 9T 2(107) F Taxable Person @i aftamsr &t 1€ 2 | 31 59 off 3@
AT
¥ FEng At O I8 AN 39 AR O 8 S R 39 stfuftam @ emr 22
aT 24 & qed s ¢ A1 e & fow saerf 7 11 - g/ 2(107)

e 78T g1 T STk (Proper Officer) @ aftvmem +ff 3@ ot =nfed -

Ao SRR 3T ST 36 SUHRT & ST R AT 3Tk 5 AT
i it S anfoa st & &0 F it g st forar
g -amr 2(91)

LT 9T ST T ST&T 9T 67 & SRR b SART A T HIASAT & 87 T
AR TI I & A & UG A1 SFARERT T & Fohar |

FIT 3 TN o ST HRVT & 3¢ qot HET Sl & dl 3T ATE T TT AT
a7t © iR wET A fvame s & T A o s T2 § Al
T grY § EHeTATSHY sl @752 T 39 Gl | ST gt 3qeiey & 399 § U
T IR ¢ | & o 3w gy § Rufa & sumer wrm | Sm |

9T - T a1 qaneft 3t St @t TRl SIRE R & g, FT Hid
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I - ETATIh AR T aTRft o (I weh ferepfe ST T & Ueet 36 aE
& fagame & foTT SOt 7 =k AT STavae TRI &, 36 98 At S| W 3HehT
forvamer SR o7 3Y fovaTe & 3UHT GarET T & | forwaTe S T R
Ik A H fRUaTe §9 & &5t 6 I #1 Sedd Tl € | eTetifsh, I8 S8k
BT Afg /ST STfe B aRe SR R ¥ geel AT deTTeit i HriaTer
¥ UEA &St &I ST |




www.dineshgangrade.com

2020) Satutes, Rules & Notifications 85

TEATIT 3R et (Search and Seizer) &mr 67(2) :

SO afviq FRegor & KA & o @ a1 o= foret R X afe 9y
T AT 3T ST AT HATTHRT bl UHT fIeame i T HR0T & fof U0 AT ST
STt (Confiscation) & a1 & AT U8 a¥dTaist, fed a1 a%qu Sil 36 T & agd
ferelt afsram & 3wt AT Heceyet &t feuret wa foam mr & dr a7 W aTd,
AT, S AT FEGAT I AN T Sfod! (HSR) & e forelt sfruwet safermrt
I MIHT FT THT F & AR S Fohdl ¢ |

T AT & §I TIE AT I FW & (R W off A ar qersft
3T STedt bl AT @ ot T Thd & |

I8 Tg Tl & § o qameft & smew 36 s & fog fou smaw o
e & AN H 39 AHRT STATq Gqw AT a7 399 I & AUER F FO
FROM & Fold [Owam™ g foh 30w afvia are, afedl, &drest a7 U, T
T |

AT UTT T el HAAGIRE & & TWT T&T & -

FE o Er off ST ¥ foF ST AT Sfed T & U Sfed hAT SAIRTR ¥
T G el BT & I §Th ST AT 3Teh I T STTIHRT ST e g ATk
foRar g ARIRRY U8 6T o HIfcTeh AT 39 HIS o1 SX&Teh i UHT QY I foh
o fomr Tl srferenrlt st et & o U AT A R oft SRR @ ' @ g
Tel, STERT & HX AT 36 Trrg 7 o off T § eer @ |

& dH T AT Tehil A4t N &S ¢

TET A T foh daorely 37 Stedt & SR STod fohar &dTaST, Sfedf 3T 31=1
IEIU T T &1 AU ool § T S qeh foh STTHT BT bl foredt oft Tfskar
o 3Tl ST o TT SRt 8T | 37T ohel doh STEU  3EehT B oft v arelt Stfershry
A & S foF S A § 31 FaEIReh 7 ¥ 3T AF o R a7 Afrewiar &
foraeh ot fft 2 o et 37 ST ot St i ST 3 ATSIer SAfeR ol afterd
g
HNT A AN, afgAt g sfert gft - oRr 67 (3) -

3 FEam, afedt 3t o= U S STed 6 TS & o foRdt off safe g aw
FI S € AR 30 FIT & T 3R fremt & qea foreft weRr s Aifed ST
FA AT 3 TS, Aredr T T FEqAT T HIs TG T2 fohar T ar I
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Tifew SR T & S $¢ AT T8l ST 147 aT JI1ed IR T & 30 F &7
e iter feam S | et @ o aw & fo o s, afedt it awgsti &
AT T SIS T TRT 3T AT IS ATSH STRT &F T foham 7 & v ftht 3ehT fommr
& o 3wt & & BT R 3 1O are TE o IS Sifue T R

HIeT & U aTeT SATe dlgT & AARR - awT 67(4) :

afe qersft & e i @ 36 foret afte, srem, st drm,
ST a7 Tk W ST H A7 @i & Ukl ST & S8l 39 I8 ek § R ahig A1,
e, axamasT, tored foume mu §, & S & ekt SIrar & v 39 s & qr&r
3 HITT T AT AS T ARHR &0 | F&f Al & SRA <L Fo & o1l
AT AT, qEaE ST 31fE & | I Ueh TTfaes STae ™ & e sifiegd
TR TRty & SR STOHT 1 G T ek TS T alieh & 3 SARRRT
I IR, STTHN, oiai-eh ATeM, S a7 §geh doh ST & IT Gie & JhT
SIcIE

R st o SEmEST, @@ Sod fohd TU & 3T 39 39T T AT ToheT A
HT ARGRR & - 9RT 67 (5) :

IE I & HEAYU Y & S & AN J@T foaTe s 0T ST & Sfat St
3 qATSfT ST HEETE BNl & | 32 G foh SHTadt S T FadT & 30 Trry
o | form safts & € oft afeat, samas genfe seq 363 S € e stfrea sty
I Ul T IehT hTdT o HehaT & AT Tohel HT Tehal & | FHSH foTT ATersha
ST T AT {5 AT T FeheT ohel, fohed Ty ST el & ff ST Tkl € |

AT a8t off T T ush SR foaentfierr stferepa stfereprt &0t 3 e &
for afs =g YET owEraT § o 360 e O ot TS TeheT U RifuRET ST & arett St
TEATe & ol gTferiar 8 a F 9 fAIT 7AT a0 |ehd € SRl off 39 X &
TS ST 3L HTeepa TRt T forehaar fofr o 1 STRepR feam strar
& 3 QIET dF FT T & At R

qchRITCTeh €0 & Fod ORI §T AT &1 BISAT - GRT 67(6) -

ST foRl §U AT h1 (AT &€ Wi 3K ATsd SHMA 3 & a1g AT e
aifesd 3o, ST 3T UATee! Wi & aTe dichiielsh SATEIR T (on provisional
basis) ®re far S | ggeRt yau stuadt fufay & fom gear 140 o
foraT T 7 | 39 W § A AT O @ AT oY, SATS UF UHATeel Sl JehTT
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fomT off ATer 1 Uk Regfdt Sie WA UF 39 AT W A aTel W, AN IR
UTeE! & SIS Seh TS ST R | = Uk 31 a1 & g ok afq s arer
ST dTcehlfeish STTER W BI T & AT & T qraiferd =k 38 1€ W & 30
foT & it 39 @ & T TS & A Auia ARERT 1 U AT AT 9T 67
(8) & ded e 1 AR firer SET | & 67 (8) & d'd Teh SAfergeHT
ST & T & e W AT # e § e FuerT qid T e § 1R a8
qfer ST TR 13-6-2018 a1 STREEAT 27/2018 % SR SIHT Y T8 & 3T
gferst @EAT 17 § U AT 7 S & S o dTeshiforeh €9 O BIST ST Gkl ©
e Traifera safh T 38 freRfidt atre 3 & 30 foT & ofaw e 2 o 2 |

af 7Tt Sedt & arg Fraa erafer & e & S 78 & ? awr 67(7):

FIT T 39 9N & ded AfG HIS AT STod [RAT AT § S U ot
6 TTE dh 39 HIT & &9 § hig A T&f SRT A&} fohar ST & af Siad st
T$ I ¥ 6 A8 &id I & a1E 98 A1 |1 [Gar ST | T8t U IR a1 8
ST foF S T % I § o T § % afe st swor gefdta o s € ar
IT 6 HIE 1 AT HYfT SHRT g 6 IS T & (¢ AR aeTs 1 dehell
Tl

URer g5 gfshar Gfear 1973 & WEenT @] 84T - R 67(10) ¢

AT &€ Gfedr 9fshar & qemsft o Stedt & gramer § S oft i g,
3 et do & deh, I8 SuEdl & G & TS qonelt U Sedt W ot any & |
AferT san faw ush & e g fof STEt vl &g ufska |fear 1973 & amr
165 (5) ¥ &t ufSree wreg ST foRam mam & a7 Sfiewet § gaeht se ST
/58 T JANT EAT |

Fae U fora safe & o, SEarasT genfe Jsd AT - anr 67(11):

afs aqfad stfrewrt & a8 a8 fovare w3 & Frr © ok ot st T o
T AR I 7 IT a8 B AN F B T B G ar I AR U BT
T STod T 3T 3EhT THIT 3T AH 1 31T | 39 Ol Sted fohdl T @, TSRt
3T TEATESS ad doh Ueh TG SIeT doh b 3ehl STBXd 36 AT IT 38 dgd
TR T It & dga ferd srfiriee & srarfear & fau stewes ®

ALY W o T® uwr 67 (11) 7 o W= 7 ?
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7g o foRelt oft safh X S &) "ot & 39 e @ e JfE g,
TS TR BT AT feReT TTET AT 97 e 3T HTfoTeh AT Heileteh &1 SATavdh
T 2 | ag yrae aft SafeRar o an R |
Freaet TRt gRT Sirer & forg urer @iieAT - omr 67(12) ¢

SITeHe! ST a1 3 g7 S o T ARGRRT sfiwes a1 o &
HTHET T ST G & 370 FT STferepa ford g fomeft ot sarfem g foreft oft sheaier
feh & SRR IO T AT AT {1 AT AT & YT IT I 1 GG FHT Geb |
U @il TC AT 1 S ATl ST T U T 8T 3IR 39 are i SRT
foreT @1 fed Rt a7 TfT dterdt grft | Siuwe! ARt sfiuedt Sad & g
ST R S et foredt T St ot \eh SETTT I8 JTare ST TR § §9 o
A A W T TS T Sl ARt 3107 R Tk ekl STfoshd
£ 91 fop et @ieeR SATRt ATST AT HaT # GHiE FAT ¢ |

a

A MUY T STCES T 8 ¢ T aga & Haawia ge ® == Hl

® ¥ 3R 3 & Siewdl i 7 et & e | sfeadt o g s & e
T T 39 G99 Ush Tl o 31f4res ==t b1 forear o g o &R sfreedt 7 fiegardy
ot & gehdy & 7 3 afe & ar forr aftfaml & forelt wr e i Sfweet
STfERTRAT ZRT R foraT ST &ehaT & 31X T Soget s et fored off fskar
T T A& R ST ox &) foreft S st Sfruwdt stfespit i T aehd € |

LY 3@ o T © Sl s § FReart & Jae 7R ford e 89 a8
#E & & foh g &9 & 31 e Y ATHT TN 2§ |
He AT g AwEet ¥ fReard & graen :

Sfegdt 7 fiart & ree Seedt s &t 9m/y 69 ¥ fow e § fomr g
T 13 & G Tl T I8 R foh I8 e shaoT foRIT Tk &t &Rt et =T
o & A & ST aft AT & ST foR R SRt =Y S R 2 RS E O IR
1 Al 37T IE I o AT ST FHIETAT T 36 TG 8 ST A T h1S TFeel
T & | U SR a1 S 3 TEHE & A 9 8 a8 I% ¢ foF sy sfoed
ARFRIET ST TRFART 7 SATRR I 7ol & T a8 TReary St € ar 7&f §
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TR BEAT o o1 AR e sfoedt stres @1 & & o T e o &
e T & foret AR T 39 Rwart & foTg SAfereea 4T |

LY 3T T T ST L ST foh ST ST ot 9/ 69 H for mr
g

ST AT G 69 F TRE & fofe a/arr e € F &y 132(1) s ST&RT
(@), (b), (c) 3T (d) & Iecifled §T L IRY & "W § AT 3@ foF I T
AT & e afe sfoedt s, afe 33 o b favame & & @ § fR
SR 7 Frefafad sy forr 8 SR 39 ot IR 1 T U Mfvaa | &
iRk & a1 3 e @ T & 3mewr § deh & | Sy 3 fo amr 132 (1)
T 3oecifgd o 3T &I & § -

O 132 & o Aol [ STeet oI o 69 & qed RRwRT & ey
¥ ahd ¥ -

&RT 132 &T ST T feraruT

STRT

(a) L AT o 32T F s off =afew fomr forer iy foney fomeft oft over
IT YT I GATS BT 2 |

(b) Frs off =k STHel Sae™T 1 3eate id gC fohelt ATeT ar

{aT FTYET M1 ot qeers ford fomT &1 foret St et & e
FIS T 3G AT T3 &1 AT foRel TR a1 Repe T i &r |

(c) rs ot forT A1t a1 84T STeET AT A Awrs g o SRy R
U o forer MRt Seot@ I (b) H foRam T ¥ & STHm W
FYe hfee T 7 |

(d) e oft afeh afe Shuedt T 39 UTeeh & U ohidT & 3R 38

ST T A a faoft & o a8 S T Far ©

ST 4 TR o STET T STCET TR SIeR 1 [FNEIRT il BEaT of Fohd
g gfe 3 &l guer aF AferT a8 $HaT o7 & qeet I8 off @A 8N ok I ST
g 132(1) 3 3uem (i) 3tEr (ii) & ded aeA9 & SR afe war & & ar
fohe fiRwartt & stresr T few o7 wehd |

132(1) &t 398w (i) 37 (i) T 3TeR L W J IadT oFTaT & foh STermy
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(i) a7 5 U & FUC H BT AL BT Galed Lt & T 37w (i) 2 e
U 5 S H H A & fou & I€ 310 ae @ ok g9 g8t ey & grerae
ST foR 9T 69 T U & 3eRT 3Tee R & € AT R 3T STUT O HSI o JTare
FT| 2 PSS § FI &l I T TRFRT 7 Tae= af & & AfhT 309 1 &
e ot qF &Y ST 9T ot G I BT TR v @ & AfehT g T 69 7 few e
T & FAFAR TR & STexT Fal fod ST &kl & | 36 JohR o I &9 &
for fort SToardt & fore iRt & Sf1esT &9 & TRIART st ST foRarm ST Eehar
& e I off a3 TR § 29 @t AT T R 2 S U IR 8T
=T |

Y 39 G- H 91T 69 ST R S8 3119w & Rar! & SRRl &
e 0 7 o 31T TTIEHT ol STEIIT i :-

sh. SIERIE)

1. afg Sfoedt omeh & o T8 @R § e 3% a7 fovare grar & % uw
el 7GR 132 3 37ERT (a), (b) , (c) 3R (d) 7 Ieoifad X I/
T AT foham & FR Sfieedt s O forfie wmwedt  Sfet S
T 2 IS & T 3frek &Y Rudrt & ST1ewr § dehd & | S6T aXe T STore
e Uk IR AT I o 18 O O foRd ST & A S 9w 132 & dgd
‘fRT & IS &7 TRl & AT STYE 2 FAS FHN F AW Y ST BT A
T forT (TRt shr S1eeT & Tohd & | ST U 8T At 3 TR o 3fieT
3 & T oft B 7 e foram & o FiRwart & S1meeT § "ehd § TR I7 Sfroget
T o fdoh O BT T & fof 3 39 a0 & a7 UHT AT &7 =18d & |

2. A OB S PR T ST 4 & AT o §6eh (7T SRR bl AT
FOT | T8 A W@ et ar Afiesgd Afeesrt o afer 38 freart
T BOAT o AT ARTFER T 2 |

3. Rt & fT &7 @ & AWt 87 | U df a8 S0 sd it dehdt
T R g o o -SHTCt 8 | §7 ST o foator 9 o | o fem
ST®EIE

4. & oft sl @ 58w & ded TR fomar Srar € 3ue tfespry &
T a1 off oY 39 & 8 2 | ' Safe @1 59 g & ded Frgar o
ST & STRT Seaifad TR 1 Juft I ST € @ 39 o) a1 fRgard
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% RO A BT 3R RN & 24 ° & T ANEZ & A S
AT &1 |

T ST 790 9 2 S0 3 IR T T 5 e ¥ 3fuew §

5. SR Jecflad 39Uy foeeh fag gt Y 1 & ST @ oreiq & =
&t AT T 5 FUS T H 7 & J&T el I SHHEA & & St 3T
Il STHHT § FI3 TG T & Al 39 ATEE T gI& HET & |

6. SHFCT AT & Jo § RO 3tk &l ST 0 a1 fordt 31 alis &
BIgT & STHE! & HeEsh ATGH Ud 3UTIH I 8t HAIHR A1 & Sl foh
T qfetd WM o S9TS ol 39 TFrY § T # |

I I8 A W R TROdRY &7 STesT 37 & qea SuEdl 3T &l a8
gAY T & foh 3 T I faeame s & R0T © foR S A, I ST
ST I Ieoitga &, forar & fomerr s e 132 (1) (@), (b), (c) 3% (d)
§ & oft &0 IR) &1 @ 2 hiie &9 § 31k & | e &1 fiReard ue siga
& HoeRie fosRT & 3T SUfcTT T H 39 YT ohl agd & Jiae o arer
ST T & | 2T 98 O W@ R 5 e & ST T ART b ST I STt
g ot 3o 9 & e § SHHa 3T Tmr e dehdt © |

et & &t AT =R

7E o1 &7 ¥ o7 & e fofa o smenfia & afer St fo &
geet off foram & et 3R 3% off U o i & a8 98 U a5d & SaaRie
ATAAT & | 37: 37 AR 1 TANT a5d &t | & foram S =nfew | Fofr
AT & S A 89 ¥ FEfARad srent i I § o & o1e &1 STk T ST
mTWﬂT%Q:—
1. 39U & 3faa S |
2. W B ¥ ARk & Ushd & foIg
3. Tl & O STSIE B AT AWEAT T U & [T |
4. TETE IT TRl BT U 4 T JATfEd B & b & (AT |

I % FA & e U afw ol FRedr s a1 fofr s ane o fora
ST =T |

Q
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(25 GST - Arrest Provisions
- CA. Sudhir Halakhandi

What is the Meaning of Arrest :

Taking into custody of a person under some lawful command or
authority. In other words, apersonissaid to betaken and restrained of his
liberty by power or colour of Lawful warrant.

From variousJudicia Pronouncements.
When to Arrest :
*  Toensure proper investigation of the case.
*  To prevent such person from absconding.
*  Toprevent the possibility of tempering the evidence.
*  Intimidating or influencing thewitnesses.
Power of Arrest :

69(1) Where the Commissioner hasreasonsto believe that aperson
has committed any offence specified in clause (a) or clause (b) or clause(c)
or clause (d) of sub-section (1) of section 132 which is punishable under
clause (i) or (ii) of sub-section (1), or subsection (2) of the said section, he
may, by order, authorise any officer of central tax to arrest such person.

69(1) in Simple Language :
Commissioner hasreason to believethat :-

aperson hascommitted any offencewhichisspecifiedin clause (a) or Clause
(b) or Clause (c) or Clause (d) of Section 132(1)

and

which ispunishable under Section 132(1)(i) or 132(1)(ii) or 132(2).

He may by order, authorise any officer of central tax to arrest such
Person.

Offences for Arrest :

Section 132(1)(a)

Suppliesany Goodsor Servicesor both without issueof Invoiceinviolation
of provisions of Act and Rules, with aintention to evade Tax.
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Section 132(1)(b)

I ssue any invoicewithout supply of Goodsor servicesor bothinviolation
of Provisonsof thisAct and rulesleading towrongful availment or utilisation
of input credit or refund of Tax.

Section 132(1)(c)

Availsinput credit using such invoicesor bill referred toin clause (b)

Section 132(1)(d)

Collects any amount as Tax but failsto pay the same to the Government
beyond aperiod of three monthsfrom the date on which payment becomes
due.

When these offences can lead to arrest :

If these offences are punishable under section 132(1)(i) or 132(1)(ii)
or 132(2).

132(1) (i) :- TAX EVASION ETC. EXCEEDS 5 CRORE

In caseswherethe amount of tax evaded or the amount of input credit
wrongly availed or utilised or theamount of refund wrongly taken exceeds
5 crorerupeeswith aimprisonment for atermwhich may extendto Syears
andwithfine.

132(1)(ii) :- TAX EVASION ETC. EXCEEDS 2 CRORE BUT NOT
5 CRORE

In caseswherethe amount of tax evaded or the amount of input credit
wrongly availed or utilised or the amount of refund wrongly taken exceeds
2 crore rupees but does not exceed 5 Crore rupees with aimprisonment
for aterm which may extend to 3 years and with fine.

When these offences can lead to Arrest- 132(2) :

Second offence by aperson who isalready convicted under Section
132 for an offence then he shall be punishable for the second and every
subsequent offenceswith imprisonment for aterm which may extendtofive
yearsor withfine.

Section 69(2):- Cognizable offence:

When a person is arrested under section 69(1) for an offence which
ismentioned under section 132(5) then the officer authorised to arrest the
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person shall inform such of the grounds of arrest and produce him before
him before aM agistrate within twenty —four hours.

Section 132(5) :- offences specified in Clause (a) to (d) of Section
132(1) whichispunishableunder Section 132(1)(i) shall be cognizableand
nonbailable[i.e. exceeding 5 Crores)

Non-Cognizable or bailable offence:
As per Section 69(3)(a)

Where a person is arrested under sub-section (1) for any offence
specified under Section 132(4), he shall be admitted to bail or in default of
bail, forwarded to the custody of the Magistrate.

Section 132(4)
Notwithstanding anything contained inthe code of criminal procedure,

1973 (32 of 1974), all the offences under this Act, except referred to in
Section 132(5) shall be Non Cognizable and bailable.

Power of the Authorised officer in case of Non Cognizable Offence:
Section 69(3)(b):

In case of Cognizableand bailable offence, the deputy commissioner
or Assistant commissioner shall, for the purpose of relating to an arrested
person on bail or otherwise have the same powers and subject to the same
provisionsas an officein-charge of aPolice station.

Precautions to be taken while arresting :

DK Basu V's. State of West Bengal 1997 (1) SCC 416 Hon. Supreme
Court hasissued following guidelines:

1. Clear Identification of the Authorised Officers.

2. Arrest Memo- attested by witnesseither family member or respectable
person of locality and counter signed by the arrestee.

3. Theperson arrested and detained shall have aright toinformto hisone
relative, friend or well wisher unlessthewitnessof Arrest memoisa
friend or relative of the arrestee.

4. TheTime, Place of arrest and venue of custody to informed to next
friend or relative of the arresteg, if heisliving outsidethecity within
8 to 12 years.

5. The person arrested shall be informed about his right to inform his
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relative or friend as soon as he put under arrest or detained.

6. Anentry must bemadeinthediary regarding arrest of person, thename
of next friend of the personsinformed about the arrest and the name
of officer whose custody the arresteeis.

*  Thearrestee should be examined at the time of arrest for major
or minor injuries, at hisrequest.

*  Thearrestee should be medically examined for every 48 Hours
during hisdetention.

*  Thecopiesof al the documentsincluding arrest memo should be
sent to magistrate for hisrecord.

*  The arrestee may be permitted to meet his lawyers during
interrogation though not throughout theinterrogation.

*  Thepolicecontrol room should be provided for thedisplay of the
arrest information within 12 hours of the arrest.

Q
(26) Wﬁaﬁqﬁmmmwgmmaﬂmﬁ

- e, g grareer
FITTE -19 & THIT & 3hg 3 TSAT & Toeay H WY Y 371 & AfehT Tehm
FT T T R TR #F ASHIT TA & AT & Y STarweRar ar &t &
3T Sfuet Fifeer &t 41F AHifeT & g8 #1 & e & fow et = 7
2 | <R Tora afe TSAT T HH AT T & AT g 1 Tord o gE SFegar ARl
& 3 39 e W USET 1 Gohe aHT AR & & a1 &7 I8 e [ I AL & 2 |
QIR =T ==t TSAT o 36 A1 & SUE! T H T o & foh g6 g
T foFaT ST Tk |
Streaet sifaet it 413 Hifar 7 S o foem famet gom ofk g awR
BRI ST AT 7 TSTEd H AT & &faqfd & fo1q o1 o T J&ara fear m o
R T § ST ST STAfRATE 37 Y & | 33y e W17 H §9ef foh I8 et
FAT & ST 3T AR 30 T == 7 &1 Wl § AR I off o fop g6eh Sfarman
FIg 3T forkew off 7

A H 36 HITST T 3T g F1 AR F TAT I Tl T & g
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T o1 afosh Toiea § st 3TN aafagfd o & 89 arelt agel & o= ST o A
I ST & JGehT ST SHEAT &1 Hohell & 36k a1 H ahg & foImy AT farehodt
U shg TSAT &l IEd AT T 2 |

3T I8 0 L AfcTe, Sit off Tsea § Y o718 & a1 39 9y o g ang
I ATl & IJHAT HIg JANIRE IS A1 ST S @I & Fieh 36 TFe § S
off ST foram ST IHeRT ST 3Tk SATST T A afaqfd de s aget & &
feram ST 91T goek fore afogfd & & S foF 30 omer 5 are & foro & & 39
AT QT ST |

aftgdr afe asar w1 SfTadt A 89 & HHOT RIS TSTE BT TR & T 8
T g T ST T 5 Y qoh YUTS AT S 360 o aafergf 9 e aqe
T AT T & (S e, 3T 388 IS 30918 96T &9 ¥ IMd o 37 36 &F
§ T T o B T AT afeqfd w0 et ¥ Al 7w fd 3 g § uw
9 G & AT ST ehdl & AR 3 A HT R TR & FHAlcTees & € § ol
FoRAT ST WhaT STATA 6T AL AT &R Al I &fdg(d &8 &1 agel & &
Rt 1t & gueh foTT a9 T 5 AT & AW S M U | 36 96 99 o off ageft
T M7 O & & el & 3T 36 ST &ffaq(d al o &7 & SAfehd 39 e
ST STl 3T 9T & 918 ahITS- 19 & 0T S SFeeh B ATl & SafeTy, ferehedt
FI qaer oft St § Rifeh TS TR hs AFT TR bl 9 T IR fohrd &
foTT e T sTrevaeRar ar Wt & |

F3 % IThe & ITER 36 fag a¥ & 10 fowra Tera # gig At e
ar axfagfd w1 afdT fedt o # afit & &7 & 97 &R Hlre B T1fRT 3K
IT g T M & foF 38 89 & FT § 65 §R FHUS T FEAT B Tl | AfhT
3 a¥ AT & YohIT & T & TSAT o Toied § et & TfRr & 3 am
UG T o AU L& 1 I & 50H 5 o I TR 65 &R UG
T O O TS & T AfKT AT W AT 2.35 AT FAS & 1 A
1% qfef o1 frcTaTer 1 e % & O A & | 39 e § 9 TA B
IE & T UGS S5 HIST d%h &1 aTel &€ °1E &I YL hg I fohet oft atg & et
TTMRT 3TN 30 T o7 off ST 9 a1 g TR o AT 34 TSAT H SATawehdl
HER afe 3 |

T AT 39 HIfIT hl it s S Reftst off ST A2 g7 37) 9aR & Sedre
7 off iz 3ucTeer T & ST SHHT SIS &0 29 A Y I qek fohaT AR
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He a6 S ol STHERT et § off 3uCTeY g3 36eh SATHR SUeh! T Wl &
g HifoT & w@ M faehedt 9T 3EW S HET % AN § &qT | § difsh T §ne
T T AT I8 FAT GHAT & SEah! ga1 == &f ®F 8 |

T 3.00 TG HS & AT =1 & [T &5 TAT & 9 2 T
W g U dl T5F 97 S & 1 & AU Uk Ry Femer & 3f@ia s de
T T o Foreeht TRET g TR T Sereh A &9 & g5 agelt o foram smom
Tk TSAT o TS H HHT oY qeehle YL & Joh 31 36 T AT o 3fera
R Y & IR S | I FOT S F FGA I T o GRT FehrAT ST
3R I8 T BIeT o AT 31K 39 5 A1 916 89 Y el fohaT ST T
T TSI & 5 a1 oft 99 § f&r 91 @ 37N 39 39 yedTd | UhT o § foR
TG & SR 5 drer & [T o7 38 A Serr ST AR Fare a8 © R @
T ROT § ST TR T T Il ST ? I8 df Jodsh T i 0 fufe
T it et € foh 30 g 39t e @ g |

AT TaTeT I8 & TS ol TI1ET dT 3 ARG il &9 T & df I 137 o
FT AT ST T 65 TAR SAJATHA & % d1E 2.35 AN FU T T < q=rall
2 T TsT FAEAT 8 AT IR FE T SN foreped faam mar 8 37 a8
T e 78 & T &1 3 ARG FUS H H 65 S 1 49 § FHT l S1ed
g S §T T 2.35 ARG S & (¢ RStel oo § for=m fomet st 07 o |

T off T STHeE o Rfr & € 3K I 36 a9 Sgq Tfaeh o7 o A
TTES AR 3t TIE 3T 1S faehew €T & Fifeh 36 @WT T i T Qe
TSTET WS SR T AT AT S0 © AT & 389 IS GHIEHT © 37N g0 Al sfeh
IE 0T I6 FETIAT T IS AR WX o T ST Fifeh $HeRT JTa ar
AT SR ITHIRTSAT & gl B aTel 88 & &1 8 areft & | StiRreRier Tt iy
30 g forehod ST & TR ST U SRR 38 T TSt Jfg kY ar shis ST
TEf ¥ | 3Ed & A arer fedt 7 @ @ usa fore foshen & fow St 1)

T 1 39 forehcd a1 g 7 fa o offel 7T 8 fof 3 97 &I e &
T ST ST =Ted & a1 o QU 3T SATYRA =7 31T 2.35 1 FIT 4T AT ¢ |
T4T & U1 SATaT forshed 6 § 3 9% 2.35 ARG AU T 61T Fel & aF M
&Y U ST IHT FHH B T ? T G I8 § o g TR 36 A | 3R
His Hrelt Aeg & 1 Rufd 7 42 & a9 {6 T & A o7 ot el e
AT FEHT 3T 18 § 0 TR & & TG L 3Heh FHMAT & Ueh foehed ¢ |
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(27 Central Goodsand ServicesTax (Tenth Amendment) Rules,
2020

No. 62/2020-Central Tax

G.S.R.517(E). New Delhi, Dated 20th August, 2020 - In exercise
of the powers conferred by section 164 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the recommen-
dations of the Council, hereby makesthefollowing rulesfurther to amend
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the Central Goods and Services Tax Rules, 2017, namely:-

1. Short Titleand commencement.- (1) Theserulesmay becalled the
Central Goods and Services Tax (Tenth Amendment) Rules, 2020.

(2) Saveasotherwiseprovided, they shall comeinto force on the date of
their publicationinthe Official Gazette.

2. IntheCentrd Goodsand Services Tax Rules, 2017 (hereinafter referred
toasthesaidrules), inrule8, for sub-rule (4A), thefollowing sub-rule shall
be substituted with effect from O1st April, 2020, namely: -

“(4A) Where an applicant, other than a person notified under sub-
section (6D) of section 25, optsfor authentication of Aadhaar number, he
shall, whilesubmitting the gpplication under sub-rule(4), with effect from 21t
August, 2020, undergo authentication of Aadhaar number and the date of
submission of theapplication in such casesshall bethedate of authentication
of theAadhaar number, or fifteen daysfrom the submission of theapplication
in Part B of FORM GST REG-01 under sub-rule (4), whichever is
ealier.”.

3. Inthesaidrules, inrule9, with effect from 21st August, 2020,-

() in sub-rule (1), for the proviso, the following provisos shall be
subgtituted, namely:-

“Provided that where aperson, other than aperson notified under
sub-section (6D) of section 25, fails to undergo authentication of
Aadhaar number as specified in sub-rule (4A) of rule 8 or does not
opt for authentication of Aadhaar number, the registration shall be
granted only after physical verification of the place of businessinthe
presence of the said person, in the manner provided under rule 25:

Provided further that the proper officer may, for reasons to be
recorded inwriting and with the approval of an officer not below the
rank of Joint Commissioner, inlieu of the physical verification of the
place of business, carry out the verification of such documentsashe
may deemfit.”;

(i) insub-rule(2), beforethe Explanation, thefollowing proviso shall be
inserted, namely:-

“Provided that where aperson, other than a person notified under
sub-section (6D) of section 25, fails to undergo authentication of
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Aadhaar number as specified in sub-rule (4A) of rule 8 or does not
opt for authentication of Aadhaar number, thenoticein FORM GST
REG-03 may beissued not |ater than twenty one daysfrom the date
of submission of the application.”;

in sub-rule (4), for the word, “shall”, the word “may” shall be
substituted,

for sub-rule (5), thefollowing sub-rule shall be substituted, namely:-
“(5) If the proper officer failsto take any action, -

(@ withinaperiod of threeworking daysfrom the date of submission
of the application in caseswhere aperson successfully undergoes
authentication of Aadhaar number or isnotified under sub-section
(6D) of section 25; or

(b) withinthetime period prescribed under the provisoto sub-rule(2),
in caseswhere aperson, other than a person notified under sub-
section (6D) of section 25, fails to undergo authentication of
Aadhaar number as specified in sub-rule (4A) of rule8; or

(c) withinaperiod of twenty one daysfrom the date of submission
of the application in cases where a person does not opt for
authentication of Aadhaar number; or

(d) withinaperiod of sevenworking daysfrom the date of thereceipt
of the clarification, information or documents furnished by the
applicant under subrule(2),

the application for grant of registration shall be deemed to have been
approved.”.

Inthesaidrules, inrule 25, with effect from 21st August, 2020, after

thewords*failure of Aadhaar authentication”, thewords* or dueto not opting
for Aadhaar authentication” shall beinserted.

Note : The principal rules were published in the Gazette of India, vide
notification No. 3/2017-Central Tax, dated the 19th June, 2017, published
vide number GS.R. 610(E), dated the 19th June, 2017 and was last
amended vide notification No. 60/2020-Central Tax, dated the 30th July,
2020, published vide number G.S.R. 480(E), dated the 30th July, 2020.

[Published in the Gazette of India dated 20-8-2020]

a
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(28 Notification u/s 1(2) of Finance Act, 2019 oppointing 1-9-
2020 the date from which the provisions of Section 50 of
the CGST Act, 2017 shall come into force

No. 63/2020-Central Tax

G.S.R.527(E). New Delhi, Dated 25th August, 2020 - In exercise
of the powers conferred by sub-section (2) of section 1 of the Finance (No.
2) Act, 2019 (23 of 2019), the Central Government hereby appointsthe 1st
day of September, 2020, asthe date on which the provisions of section 100
of the Finance (No. 2) Act, 2019 (23 of 2019), shall come into force.

[Published in the Gazette of India dated 25-8-2020]
a

(29) Notification u/s 148 of CGST Act, 2017 extending the due
datefor filingFORM GSTR-4for financial year 2019-2020
to 31-10-2020

No. 64/2020-Central Tax

G.S.R. 539(E). New Delhi, Dated 31st August, 2020 - In exercise
of the powers conferred by section 148 of the Central Goods and Services
TaxAct, 2017 (12 of 2017), the Government, on the recommendations of
the Council, hereby makesthefollowing further amendment inthenatification
of the Government of India in the Ministry of Finance (Department of
Revenue), No. 21/2019- Central Tax, dated the 23rd April, 2019, published
inthe Gazette of India, Extraordinary, Part 11, Section 3, Sub-section (i) vide
number GS.R. 322(E), dated the 23rd April, 2019, namely:-

Inthesaid notification, inthethird paragraph, inthefirst proviso, for
thefigures, lettersand words 31st day of August, 2020, thefigures, letters
and words 31st day of October, 2020 shall be substituted.

Note: Theprincipal notification No. 21/2019- Central Tax, dated the 23rd
April, 2019, published in the Gazette of India, Extraordinary, vide number
GS.R. 322(E), dated the 23rd April, 2019 and last amended by notification
No. 59/2020-Central Tax, dated the 13th July, 2020, published in the
Gazette of India, Extraordinary, vide number G.S.R. 443(E), dated the 13th
July, 2020.

[Published in the Gazette of India dated 31-8-2020]
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(30 Notification u/s 168A of CGST Act, 2017 r/w Section 20
IGST Act amending No. 35/2020-Central Tax dated 3-4-
2020 extending due date of compliance under Section 171
which fallsduringtheperiod from *20-3-2020 to 29-11-2020
till 30-11-2020

No. 65/2020-Central Tax

G.S.R.542(E). New Delhi, Dated 1st September, 2020 - Inexercise
of the powersconferred by section 168A of the Central Goodsand Services
Tax Act, 2017 (12 of 2017), read with section 20 of the Integrated Goods
and Services Tax Act, 2017 (13 of 2017), and section 21 of the Union
Territory Goodsand Services Tax Act, 2017 (14 of 2017), the Government,
on therecommendations of the Council, hereby makesthefollowing further
amendment in the notification of the Government of Indiainthe Ministry of
Finance (Department of Revenue), No. 35/2020-Central Tax, dated the 3rd
April, 2020, published in the Gazette of India, Extraordinary, Part |1, Section
3, Sub-section (i), vide number GS.R. 235(E), dated the 3rd April, 2020,
namdy:-

Inthesaid natification, inthefirst paragraph, in clause (i), thefollowing
proviso shall beinserted, namely: -

Provided that where, any timelimit for completion or compliance of any
action, by any authority, hasbeen specifiedin, or prescribed or notified under
section 171 of thesaid Act, which fallsduring the period from the 20th day
of March, 2020 to the 29th day of November, 2020, and where completion
or compliance of such action has not been made within such time, then, the
time-limit for completion or compliance of such action, shall be extended up
to the 30th day of November, 2020.

Note: The principal notification No. 35/2020-Central Tax, dated the 3rd
April, 2020 was published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i) vide number GS.R. 235(E), dated the 3rd April,
2020 and waslast amended by notification No. 55/2020-Central Tax, dated
the 27th June, 2020, published in the Gazette of India, Extraordinary vide
number GS.R. 416(E), dated the 27th June, 2020.

[Published in the Gazette of India dated 1-9-2020]
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(31) !merest on deayed payment of GST: CBIC

PressInformation Bureau
Government of India, Ministry of Finance
26-August-2020, 5:34 PM

The Central Board of Indirect Taxes& Customs(CBIC) today clarified
that the Notification No. 63/2020-Central Tax dated 25th August 2020
relating to interest on delayed payment of GST hasbeenissued prospectively
dueto certaintechnical limitations. However, it hasassured that no recoveries
shall be made for the past period as well by the Central and State tax
adminigtration in accordance with the decision taken in the 39th M eeting of
GST Council. Thiswill ensurefull relief to the taxpayers asdecided by the
GST Council.

CBIC explanation camein response to an assortment of commentsin
the social media with respect to Notification dated 25th August 2020
regarding charging of interest on delayed payment of GST on net liability (the
tax liability discharged in cash) w.e.f. 1st September 2020.

a

(32) chrewet & i e o= & &1 g st - o
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(33) Borrowing optionsto meet the GST Compensation require-
ment for 2020-21

PressInformation Bureau
Government of India, Ministry of Finance

29-August-2020, 3:45 PM

Thetwo borrowing optionsto meet the GST Compensation requirement
for 2020-21 consequent to the discussionsin the 41stmeeting of the GST
Council held on 27th August, 2020 has been communicated to States, as
per the document attached with this press note, to communicate their
preferencewithin sevenworking days. A meeting of State Finance Secretaries
with the Union Finance Secretary and Secretary (Expenditure) isscheduled
to be held on 1st September, 2020 for clarifying issues, if any.

Please see Annexure
GST COMPENSATION OPTIONS

This paper describes the two options mentioned at the GST Council
meeting on 27th August 2020, with aview to enabling the Statesto givetheir
preference and views thereon within seven working days. Certain back-
ground information asfurnished in the Council meetingisappendedin Annex
1.

After the schemeisfinalized, the states can chose either Option 1 or
Option 2 and accordingly their compensation, borrowing , repayment etc will
bedealt asper their individual choice. The optionsare applicableonly for
the shortfall occurringin thecurrent financial year.

BACKGROUND AND LEGAL POSITION
L egal position

The Constitution (101st Amendment) Act 2016 containsthefollowing
provison:

Parliament shall, by law, on the recommendation of the Goods and
Services Tax Council,provide for compensation to the Sates for loss of

revenue arising on account of implementation of the goods and
services tax for a period of five years (emphasis added)

In pursuance of this provision, Parliament enacted the Goods and
Services Tax (Compensation to States) Act 2017. The preamble of thisAct
readsasfollows:
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An Act to provide for compensation to the Sates for the loss of
revenue arising on account of implementation of the goods and
services tax in pursuance of the provisions of the Constitution (One
Hundred and First Amendment) Act, 2016 (emphasis added).

The said Act provides in Section 7 the detailed mechanism for
calculation and payment of compensation to the States. In essence, the
compensation payableisthe projected revenue (at acompound growth rate
of 14% from the base figure of 2015-16) minusthe actual revenuein each
period.

The Constitution and the preamble to the Act lay out the spirit and
purpose of the GST compensation: namely that it isto compensate states
for lossof revenue* arising on account of implementation of GST”. The
wording of the Congtitutionand statutory preamble makeit clear that the spirit
of thelaw is not to compensate states for all types of revenue losses, but
rather for that lossarising from GST implementation.

Thisyear thelndian economy, nay the globa economy, issuffering from
an exogenous shock, namely the Covid-19 pandemic, whose scopeand scale
isunprecedented in history.

Parliament obviously could not have contemplated ahistorical ly unprec-
edented situation of huge losses of revenue from the base-arising from an
Act of God quite independently of GST implementation-affecting both
Central and State revenues, direct and indirect.

Nevertheless, the operative sections of Section 7 do not make
such adistinction. Compensation is payablefor the entire shortfall (even
if itisnot onaccount of GST implementation). Thisposition hasbeen clarified
by the Attorney General and is accepted by the Central Gover nment.

Themanner of payment of compensation isalso prescribed under the
Act in Section 10. Compensation isto be paid out of the non-lapsable GST
Compensation Fund. As per Section 10(1), theinflowsto the Fund arefrom
the GST Compensation Cesslevied under Section 8 of the Act and “such
other amounts as may be recommended by the Council”. Thereis no
provision for any amount other than Cessto be credited except based on
recommendations of the Council. Section 10(2) providesthat all compen-
sation payable under Section 7 “shall be paid out of the Fund”.

It has been clarified by the Attorney General that the Act does not
require the Government of Indiato bear the liability of making good the
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shortfall and that it isthe GST Council which hasto decide on making good
theshortfall.

In short the correct legal positionisthat:

() Thestatesareentitled to compensation as per themethod providedin
Section 7 for thetrangition period, regardless of the cause of the shortfall

(i) However, compensationisto bepaid only from the Compensation Fund
and it isnot an obligation of the Government of Indiain the event of
ashortfall

(i) 1tisfor the GST Council to decide on the mode of making good the
shortfall.

(iv) Totheextent theshortfall isnot made good, the Stateswould still be
eligibletogetitin arrearsafter thetransition period through extension
of the Cess, if so decided by the Council.

EARLIER DISCUSSIONS ON RESPONSIBILITY FOR SHORT-
FALL IN GST COUNCIL & PARLIAMENT

Thepossibility of ashortfall wasanticipated even at thetimeof the
contemplation and passing of the relevant legidlation.

During thediscussionsin the 5th GST Council meetings held on 2nd/
3rd December, 2016, the 7th GST Council meeting held on 22nd /23rd
December, 2016 and the 8th GST Council meeting held on 3rd /4thJanuary
2017, the rel ationshi p between compensation andcompensation cesswas
extensively discussed. Several statesraised the point that the obligation to
give compensation should not berestricted to the amount of compensation
cessand in case of any shortfall, theshortfall should be made good by the
Centre.

In the 7th Council Meeting held on 22-23 December, 2016, the then
Chairperson ShriArun Jaitley, while expressing the commitment to provide
full compensation, stated that

“the demand for payment of compensation from the Consolidated
Fund of India essentially meant funding compensation from Income Tax
or non-tax revenues of the Central Government, which would be a
challenge as the Central Government also had its own committed
expenditure. He said that based on these considerations, certain
principles had been agreed upon, namely that the compensation would
be funded out of the cess mechanism, which would have a pool of
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revenue and if there was any shortfall in this pool, it could be
supplemented by some mechanism that the Council might decide” [Para
21].

Therefore, itisvery clear from thedeliberations of the Council that the
compensation had to be paid out of the Compensation Fund and not the
Consolidated Fund of India. Thisissuewasagain raised in the 8th meeting
held on 3-4 January, 2017, wherein the Chairperson stated that

“....In case the amount in the GST Compensation Fund fell short
of the compensation payable in any bimonthly period, the GST Council
shall decide the mode of raising additional resources including borrow-
ing from the market which could be repaid by collection of cess in the
sixth year or further subsequent years’. [Para 23 (iii)].

The Government of India (GOIl)stands by the statement of Shri
Jaitley and is actively working with the Sates to work out such an
arrangement.

The issue of Government of India’s responsibility for meeting any
shortfall wasalso explicitly brought up in Parliament, where an amendment
had been tabled seeking that compensation be paid from the Consolidated
Fund of IndiaHon ble Member of Parliament Shri. K.C. Venugopal
(Alappuzha) moved thefollowing amendment:

“The compensation to the Sates for loss of revenue arising on
account of implementation of the Goods and Service tax shall be paid
from the Consolidated Fund of India”

The said amendment was voted on and negatived. Hence thiswas
aconsciousdecision of thelegidaturethat compensation shall not befrom
the Consolidated Fund of India. Thereisno scope for ambiguity about the
legidativeintent.

Inshort:

(i) Thelega position asset out aboveregarding theroleof the Government
of Indiaisnot anew or fanciful interpretation of thelaw.ltisthecorrect
and proper interpretation which was thoroughly discussed in the
GST Council and in Parliament before the relevant legislation
was passed.

(i) TheGovernment of Indiaiscommitted toimplementation of the
Act in letter and in spirit - in letter by adhering to the legal
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provisionsand in spirit by honouring the commitment made by
theformer Chairperson in regard tothemanner of meetingthe
shortfall. In accordance with this commitment, certain options for
borrowing are presented here. The Government of Indiawill support
extension of the Compensation Cessfor such period as may be
necessary to completely dischar geany arrear sof compensation.

Ways of Meeting the Shortfall:

Theprevailing economic Situationissuch that Central revenuesare under
greater strain than GST revenue. While indirect taxes are linked to
transactions, and recover in proportion to activity, direct taxeson profitsare
disproportionately reduced in the present situation. Direct taxes on wages
and salariesare also serioudly affected. Customsrevenues are also hit by
thedowdown inimports. Central expendituresare stretched not only by the
pandemic response but a so by the needsof national security. Thisisanationd
problem not a Central Government problem alone.

Assuch theonly practical way forward is based on the statement of
theformer Chairperson mentioned earlier, namely by borrowing and then
repaying the borrowing by extension of cess beyond thefifth year.

The question arises of who should borrow. The notion of borrowing
by the GST Council isnot practically or legally feasible or desirable. This
leavesthe options of Central or state borrowing.

The Government of Indiafacesavery large borrowing requirement this
year. Additional borrowing by the Centreinfluencestheyieldson Central
government securities(g-secs) and has other macro-economic repercussions.
Theyield on G-secs acts as a benchmark for State borrowing as well as
private sector borrowing. Hence any risein Central borrowing costsipso
facto drives up borrowing costsfor al borrowers, including not only the
States but also the entire private sector.

On the other hand, the yields on State Government securities do not
directly influence other yieldsand do not have the same type of macroeco-
nomic repercussons. Henceitisinthecollectiveinterest of Centreand States,
and intheinterest of the nation and of all economic entitiesincluding the
private sector, not to do any avoidable borrowing at the Central level when
it could be done at the State level.

Borrowing by statestypicaly incursahigher interest cost than borrowing
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by the Centre. The Gover nment of India is conscious of thisand has
factored this below, with a view to protecting the states so that they
are not adversely affected.

VI.

VII.

Option 1

Theshortfall arising out of GST implementation (calculated at Rs.
97,000 croresapproximately) will be borrowed by Statesthrough issue
of debt under aSpecid Window coordinated by the Ministry of Finance.

It will bethe endeavour to ensure steady flow of resourcessimilar to
theflow under GST compensation on abi-monthly basis.

. TheGOI will endeavour to keep the cost at or closeto the G-secyield,

and inthe event of the cost being higher, will bear the margin between
G-secsand average of State Development Loan yieldsup to 0.5% (50
basi s points) through asubsidy.

A specia borrowing permissionwill be given by the GOI under Article
293 for thisamount, over and aboveany other borrowing ceilings
eligibleunder any other normal or special permission notified by
Department of Expenditure.

In respect of Union Territories (including National Capital Territory),
suitable arrangementsto ensure flow of resources under the Special
Window to them would be made by the Government of India

Theinterest on the borrowing under the Special Window will bepaid
from the Cessasand whenit arisesuntil the end of thetransition period.
After thetrangition period, principaland interest will also bepaid from
proceeds of the Cess, by extending the Cess beyond the transition
period for such period as may be required. The State will not be
required to servicethedebt or torepay it from any other sour ce.

Stateswill aso be given permission to borrow thefinal instalment of
0.5% (originally intended as abonusfor completing at | east three of
the four specified reforms) allowed in para 4 of the Department of
Expenditure’sOM F.No. 40(06)/PF-S/2017-18 dated 17-5-20 (here-
inafter referred to as DOE OM) even without meeting the pre-
conditions. Thiswill enable borrowing of approximately Rs. 1 lakh
croresin aggregate.

VIII. Thefirg ingta ment of 0.5% unconditiona borrowing permissongranted

vide para 4 of the DOE OM remains unaffected. The reform-linked
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tranches specified in paras 5 to 8 of that OM al so remain unaffected.

. Inmodification of para9 of the DOE OM, Stateswill beableto carry

forward unutilised extraborrowing cellings given under that OM tothe
next financial year; theinstalments under para4 (0.5 unconditional +
another 0.5 as per para V1l above) can be carried forward uncondi-
tionally; thereform-linked portions can be carried forwardif the States
meet thereform criteriawithin the datesaready prescribed for thisyear.

The borrowing under the Special Window will not betreated asdebt
of the Sate for any normswhich may be prescribed by the Finance
Commission etc.

XI. The Compensation Cesswill be continued after thetransition period until

suchtimeasall arrears of compensation for thetransition period are
paid to the States. Thefirst charge on the Compensation Cess each
year would be the interest payable; the second charge would be the
principal repayment. The remaining arrears of compensation accrued
during thetrangition period would be paid after theinterest and principal
are paid.

Option 2
Theentireshortfall of Rs 235,000 crores (including the Covid-impact
portion) may be borrowed by Statesthrough issue of market debt. The
GOl will issuean OM committing to repayment of principal onsuch
debt from Cess proceeds as per para |V below.
Appropriateenhanced specia borrowing permissionwill begiven by the
GOl under Article 293 based on the following methodology, in
modification of schemenotified earlier under the DOE OM:

a.  Each state’s borrowing limits for the year will be based on the
following cdculetion:

Basic eligibility (3 % of GSDP) + Amount allowed for
shortfal asper Item | above of Option 2+ upto 1% of GSDP
(reform linked as per paras 5 to 8 of DOE OM)

or

Basicdigibility (3% of GSDP) + 1% of GSDP + up to 1%
of GSDP (reform-linked as per paras 5 to 8 of DOE OM)

whichever ishigher.
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VI.

b. Theadditional unconditiona borrowing limit of 0.5% and thefinal
(bonus) tranche of 0.5% under para 4 of the DOE OM will not
be separately available, being subsumed under the calculation
above.

c. States will remain eligible for the reform-linked tranches of
borrowing under paras’5 to 8 of the DOE OM thisyearbut shall
not beeligibleto carry them forward. The maximum amount which
can beavailed under that OM shall stand reduced to 1% of GSDP
instead of 2% of GSDP.

Theinterest shall be paid by the States from their resources.

The principa ontheamount under Item | abovewill, after thetrangtion
period,be paid from proceeds of the Cess.The Sates will not be
required to repay the principal from any other source.

Totheextent of the shortfall arising dueto implementation of GST (i.e.
Rs. 97,000 crores approximately in aggregate) the borrowing will not
be treated as debt of the State for any norms which may be
prescribed by the Finance Commission etc.

The Compensation Cesswill be continued after thetrangtion period until
suchtimeasall arrears of compensation for thetransition period are
paid to the states. The first charge on the future Cess would be the
principal repayment. Theremaining arrears of compensation accrued
during thetransition period would be paid after the principal ispaid.

Annex 1. Background I nformation

1

Asper Section 7 of the GST (Compensation to States) Act, 2017, the
States are required to be compensated for loss of revenue due to
implementation of GST (w.e.f. 1-7-2017) for Syears’ period. For the
purpose of paying such compensation to States, as per section 8 of GST
(Compensationto States) Act, 2017, thereisprovisionfor levy of cess
on certain luxury itemsand demerit goodsand thiscess collected isto
be credited into a Public Account known as GST Compensation Fund
and bi-monthly payment of GST Compensation to Statesisreleased
from Compensation Fund during transient period.

Asper Section 10(2) of thisAct al amounts payableto the Statesunder
Section 7 shall be paid out of GST Compensation Fund.

Taking into account the adequate Cess collection during FY 2017-18
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& 2018-19, regular GST compensation has been released to the States
and certain amount of Cess remained unutilized during these years.
However, the cess collected during FY 2019-20 has not been sufficient
for GST Compensation payableto StatesUTsfor the year. Thetotal
amount of compensation released provisionally for theyear 2019-20
ISRs. 1,65,302 crore whereas the amount of cess collected during the
year 2019-20 was Rs. 95,444 crore. To meet this excess release of
Rs. 69,858 crore during the year 2019-20, Centre had transferred Rs.
33,412 crore from Consolidated Fund of Indiato the Compensation
Fund asapart of an exerciseto apportion balance of IGST pertaining
t02017-18 and the rest came from the unutilised cess balance during
the FY 2017-18 & 2018-19 and current year cess collection aswell.

Compensation Cess collected and compensation released
(Figuresin Rs. Crore)

2017-18 2018-19 2019-20 2020-21 Total

Compensation 62,612 95,081 95444 21,355 2,74,492

CessCollected (till
(Net) July’ 21)
Compensation 41,146 69,275 1,20,498 65,546 2,96,465
released ]l (till

Nov'19) Mar’'20)
Baance 21,466 25,806 (-25,054) (-44,191) (-21,973)*
4. Further, thelikely monthly cesscollection of lessthan RS. 8,000 cr per

month after 30th June, i.e. on opening of Economic Activities after
Covid-19 pandemic, isnot sufficient to meet the requirement of GST
compensation liability and therefore, thereisaneed to discusswaysand
means to fill the gap between the compensation requirement and
compensation cesscollection.

Thisissuewasdiscussed inthe41st GST Council meeting held on 27th
August 2020. The GST Council took note of the fact the projected

1 Taking into account the amount RS.33,412 crore transferred from the
Consolidated Fund of India to Compensation Cess Fund as a part of an
exercise to apportion balance of IGST pertaining to 2017-18, the cess
balance available in CFl as on 31st July, 2020 is Rs. 11,438 crore
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shortfall for the current year would be of the order of RS. 3lakh crore.
Againgt thisshortfall, the compensation cessavailable during the year
would beonly RS. 70,000 croreleaving an unmet shortfall of RS. 2.3
lakh crore.

It was al so presented before the Council that part of thisshortfall can
be attributed to implementation of GST and a part to COVID-19.
To project theloss of revenue dueto implementation of GST, it would
be prudent to assume that in absence of impact of the pandemic, the
post settlement GST revenues of the States would be an increase of
about 10% over the post settlement GST revenues of 2019-20. The
table showsthe cal cul ation of the revenue and compensation gap.

Rs. crore
1. Protected Revenue (Apr-Jan) 6,38,339
2. 2019-20 SGST (Apr-Jan) 4,30,147
3. 2020-21 SGST (Apr-Jan projected) [10% over (2)] 4,73,161
4. RevenueGap[(1)-(3)] 1,65,178
5. Estimated Compensation Cessavailablein2020-21 68,700
[(@+(0)]
(a) Balance as on 31.07.2020 11,438
(b) Estimated collections till March 57,266
6. Estimated Compensation Shortfall [(4)-(5)] 96,477

Annex 2: Opinion of the Attorney General of India

Taking into account the shortage of cess collection during current FY,

Central Government has sought thelegal opinion of Ld. Attorney General
of Indiaon 5 pointson theissue of release of GST compensation to States
vide note dated 01.06.2020 and the poi nt-wise summary of opinion given
by Ld. Attorney General isasunder:-

()

In casethebalancein the Goodsand ServicesTax Compensation
Fund is not adequate to meet the compensation payable under
Section 7, are the States still entitled to receive the full amount
of compensation calculated as per the provisions of the Goods
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and Services Tax (Compensation to States) Act, 20177?

Opinion — The States are entitled to receive the full amount of
compensation during the“transition period”, in accordance with the
provisionsof theAct, irrespective of shortfall.

In casethebalancein the Goodsand ServicesTax Compensation
Fund isnot sufficient, istherean obligation on the Centreto meet
theshortfall wholly or partly?

Opinion—Thereisno express provision in the Compensation Act for
the Government of Indiato bear theliability of making good theshortfall.
Itisthe GST Council which hasto decide on making good the shortfall
inthe GST Compensation Fund, by providing for sufficient amountsto
be credited to it.

What aretheoptionsbeforethe GST Council, Union and States
to meet the said shortfall? Can the GST Council recommend
extension of period during which the compensation for the
transition period can bepaid tothe Satesin termsof Section 8?

Opinion —No provision existsin the Compensation Act for extending
the period of five years for payment of compensation to the States.
Section 8(1) would only entitle an extension in regard to the period of
thelevy and collection of the Cess, beyond the period of five years,
if the Council so recommends.

AG hasfurther clarified that:

Where, on account of extraordinarycircumstances causing asteep fall
in GST revenues and ashortfall in theFund, the states cannot be paid
full compensation during thetrangitionperiod, theshortfall inthe payment
of compensation could be made up evenafter the transition period of
5years.Of course, arecommendation by the GST Council extending
thelevy andcollection of the cessbeyond 5 years under Section 8(1)
of theAct, wouldrequire adecision by athree-fourth maority of the
weighted votes.

Can theSatesborrow on thestrength of thefuturereceptsfrom
the Compensation Fund to meet the compensation gap either
fully or partially?

Opinion — Clause (2) of Article 292 authorizes Parliament to make
loansto a State, subject to any limit which may have been fixed by law
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made by Parliament. The entitlement of a State to borrow is set out
inArticle293(1). Thelimitation on such right isfoundin Clause (3),
which prohibits a State from raising any loan, without the consent of
the Government of India, “if thereistill outstanding any part of aloan
which has been made to the State by the Government of India.”

(v) Can the GST Council recommend or request the Centre to
consider allowing Statesto borrow money to meet the compen-
sation gap either fully or partially?

Opinion- TheGST Council can, intheexerciseof itsdutiesunder article
279A(4)(h) of the Congtitution, recommend to the Central Government
to permit the States to borrow money, as a measure for meeting the
compensation gap. It would, however, befor the Central Government
totakefind decisoninthematter, inexerciseof itsauthority under article
293(3) of the Constitution.

a

(34) 2020-21 & fog Svwet arfergfel smaegepar &1 QT B_
& forq srUT faehey

I g1 HETAE, R 9R, fod @
29 3T, 2020, 3:45 dug

27 ITTE, 2020 I ARG Siuadt wEfae & 414 % & == &
TR, 2020-21 % [T Stewel arfadfd st ATEweRdT sl Q@ H & g
&Y T foreheul o SR TS ST g 3 TR § | 39 99 A1 & | gEarast
G &, e SR d1a &l feadt o ofiat Tsar sr aliedr faeed & ar §
gferd T & | 98T 1, IS FIS &1, T R & [ w2 o afua ok afwe
(=) & arer oo fomr afeat #f S8 1 fadew, 2020 1 AN F S|

FUAT ATAHE G

Q
(35 Launch of GSTR-2B for the month of July 2020

PressInformation Bureau
Government of India, Ministry of Finance

29-August-2020, 5:11 PM
The GST Council, inits 39th meeting held on 14th March 2020, had
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recommended to adopt and implement theincremental approach of linking
the present system of filing of GSTR-3B and GST R-1 and other significant
changeslikeenhancementsin GSTR-2A anditslinkingto GSTR-3B. One
such enhancement that the Council recommended wasintroduction of an
auto-drafted input tax credit (ITC) statement whichwould aid in assisting
/ determining theinput tax credit that isavailablefor every taxpayer.

GSTR-2B isgoing to be such an auto-drafted I TC statement which
will begenerated for every registered person on the basisof theinformation
furnished by hissuppliersintheir respective GSTR-1, 5 (non-resident taxable
person) and 6 (input servicedistributor). It isastatic statement and will be
made availablefor each month, on the 12thday of the succeeding month.It
isexpected that GST R-2B will helpinreductionintimetakenfor preparing
return, minimising errors, assist reconciliation & smplify compliancereating
tofiling of returns.

Key featuresin GST R-2B which would assi st taxpayersinreturnfiling
areasunder:

i.  Itcontainsinformation onimport of goodsfrom the |CEGATE system
including inward supplies of goodsreceived from Special Economic
Zones Units/ Developers. Thisis not available with the release of
GSTR-2B for the month of July and will be made available shortly.

ii. A summary statement which shows all the ITC available and non-
available under each section. The advisory given against each section
clarifiestheaction to betaken by thetaxpayersintheir respective section
of GSTR-3B;

ii. Document level detailsof all invoices, credit notes, debit notesetc. is
also provided both for viewing and download;

e GSTR-2B for themonth of July 2020 has been made available on the
common portal ontrial basis.

e Since, thisis the first time that the statement is being introduced,
taxpayersareadvised torefer to GSTR-2B for the month of July, 2020
only for feedback purposes.

o Alltaxpayersarerequested to go throughtheir GSTR-2B for July 2020
and after comparing the same with the credit availed by themin July
2020, providefeedback (if any) on any aspect of GSTR-2B by raising
aticket onthe self-service portal (https://selfservice.gstsystem.in/).
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e All taxpayers are advised to view the detailed advisory relating to
GSTR-2B on the common portal before using the statement.

Taxpayers can accesstheir GST R-2B through: Loginto GST Portal
> Returns Dashboard > Select Return period >GSTR-2B.

Q
(36) SIS 2020 P ‘SNGHCIR-241" 39 GIded TR IUeT

I AT R, R 9N, o g
29 3T, 2020, 5:119Uyg

Siadt aftve T 14 A1 2020 T AT AT 39T 3 T ATTHSAR-
3&ft v STUEEeR- 1 gt i T adH ST Sl e T 3T Heeayur
e S8 foF STEEIR-20 § §a¢T U9 38 SHuaierR-3aT & Sie &
Feefiet STTEmoT FT ST TR AR R o Rowrier it off | aiug 7 g i
FI off foF T T -d9R 39 99 shiee (STEeHT) forawor 3uciey @ ST,
ST $TYE S Shie< T GiordT a1 / FeriaoT & 7ag i | I8 &L FETT & (o Sqed
20 |

Sroadterr- 28t & 0 e &1 Uk Wa: dIr A foawr 89 ST @1

&, S & osfiepa ik & fofe gism foram SITaT St 38eh STTfdshatety gRT 10

FaR STeEdAR-1, 5 (AT & I k) 3R 6 (39 Tfod foaaen)

T &Y TS STHERIRET oT SR &1 | I Uk e T 8 ST 36 Yk ATe

& fTT IuTs T ST | 38 Sieh 7Tl HEH & 129 o 3uaisyr st S|

7g 3ufig & At & foF Seadter-26t Red GoR e § & arer 9w &

FH T, (AT T FH A, T8 § TERIAT A R e gt e & daferd

A T WA S H Fag HAT |
SeaeieTR-2at § UHt ge forivar S Red aifaer s § sararear &t

gErEdr &, I FEEER &

(i) o oy siffer ST T SohTeall/ STTTRT & ST St bt ATafteh g
afed ‘sTeEie’ e & augell & ST H SHHRT YTsY Bl € | I8
ST T o foT ST STeteT- 2&ft  Sucrsy 76t & 31 3 Siog & 3uciey
ST ST |

(ii) 5o Tk Gt foraroT 81T & ST Sedieh STTHTT & dad 3UeTsd 3TN i-3ueisy
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TS T AT & | T ST & are & 718 qele HIeersi- 38t
& SO HETI AFHNT H FAETATAT ZRT & ST ATl SRR T T T
g

(iii) ft 3=tag, FHiee e, e A st & a&aras & #1 foeror of gon
Ye foRar Sirar 7, difer 3= <@ & gry-dr gedare o T ST ae |

o I 2020 & SHTHLAR- 24l T TEAIRTH YR T AW AT TH T
T 3T FET T ¢ |

o Ifh uEeht AR feror wEqa foRar ST @ &, sfae sErarstt # dare &
STt © fof o Fhae wied® & W H IR, 2020 & STCHIAR- 28T
gl o |

o T FE@RT ¥ FAY & fF o JAE 2020 & U STCHSHAR- 240
MR & o6 3R JA13 2020 H 399 ZRT AT 7T KT o @rer g6et gor
A o alTe RI-Tar e (https://selfservice.gstsystem.in/) T & & qeat
b SHeaeieTr-24&ft & fordt off v W wied® (afg i &) Jem & |

o Y FIIATAT AT HATE & ST 7 foh o frewoT AT SUANT FA ¥ qRS AW
T AT N T SATEAR- 26t & Hafr frega gaTe (TeaTssHy) @
T ¥ UG |
FETAT T STTHSAT- 2t T 36 AT § ITod T Gohd & ¢ STEST Tt

W AT-37 A > Red e > et srafyr & 37 > Sfrowdem- 24t |

|

(37) Import datain GSTR-2A

PressInformation Bureau
Government of India, Ministry of Finance

29-August-2020, 5:12 PM

Two new tableshave beeninserted in GSTR-2A for displaying details
of import of goodsfrom overseasand inward suppliesmade from SEZ units
| SEZ developers. Taxpayers can now view their bill of entriesdatawhich
isreceived by the GST System (GSTN) from |CEGATE System (Customs).
The present data upload has been doneon atrial basisto give afeel of the
functionality and to get feedback from the taxpayers on the same.
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Currently, the systemisdisplaying dataup to 6thAugust, 2020. Further,
taxpayers may note that system is currently does not contain import
information for bill of entriesfiled at non-computerized ports(non-EDI ports)
and imports made through courier services/post office. Thiswill be made
availableshortly.

It may also be noted that amendment information madein the details
of bill of entrieswill also be provided soon.

Taxpayersarerequested that they sharetheir feedback through raising
aticket onthe self-serviceporta (https.//selfservice.gstsystem.in/)

a
(38) ‘SNTAEIMR-2T § T el
I3 AT HETAE, R 9, fod @
29 I, 2020, 5:12 dug

forer & aeqeti & ST R THsee SHIEdl/ e SaAHl # A S
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A9 ¥ I e 6 SWTE, 2020 % & ITher (327) T aT @ E |
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Frepelichd seumrel (-3<ierTs deutre) T aTfaet fohe g “foret 3ffw o’ & forg
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FE@AEAT § FUY foram Sar & fF & w@F-gar aea (https://
selfservice.gstsystem.in/) o€ & & 8eT ek 319 HISsIeh hl TTET o |

|




www.dineshgangrade.com

120 Tax Law Decisions (Vol. 65

(39) HAT&ThR S S 9. fary |ea gd
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IR & & F 9T i aS & qd 334 T ST @ g 3R safore e
T & T qu T @ | gl U et 2 FT Radrel 8 3R
U ETHT. $ST 8 H STIREA T GGl & 07 A foher | AT ot 3 St
& YR & |
. 2: 379 39 [T H ¥ 3¢ 7 310t ot uer &Y. ofvedr § et o v § 9
ATy |

o |, 9% U Uk FET & | IWTET 1971 | Ush SIS 5 9T 3T | 37T
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ferardy @ 89 fomT 7 fedmeR 22-11-1973 T S8R J9-1 H TE9R T80T fokaT |
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SRR HEER g9 H qa8 §oTT | 39 a8 gal 1 JHie gofl 31K § adf ga-
1 3T SRT ST | T 1983 § qRE(d 3UUT 3R 8NN H S8R HTIH 1
TSN TRT foRaT STRT STy SUTIeh SATaRvf Ue. &, 1T |eel Anfasie & | 3118
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BT foreaTe SR 4@ | & ST | AISHISG, ST 218 SRt ST &l 115 3K
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3 91T o7 | 38T FETahT 30T AR &9 qUia: sHid g |

HEIT ISTEAT T USEATOHT o G0 BT 1fdeaeaar & 1T, 3= A1 9a
I 3TBT h 1 | foame & 14 a9 WA Ghd H TGS TCH U HiTy et
SR ¥ U9.U, foRaT o7 6%Ra & GT U hell G H fovafoemer™ § 2 forar |
a1 TMee Heo W fordr | T weega o &F df. g gl 3ty ured &t S &9 &%
TR 3¢ Mo ¥ 3R 3THT IST | 38 JHT A GewiuqT =iferat ¥ of | &f.u.
T gl IR To [T 9T | JY T ST 890 & | aRa § §9RIET § e
@IcTeh aTe SR I TR 6ed & & | U T 8T § A FETs, Uferl, I8 3R
qTeh el H Se7dT I & | 3] 0 ahg aul doh (HISHT SIS Feldl 3TN Ara-d
FA T e &I T | R Igared i T gem © | fenmfir saferemRay s aferan
I fed A §U, HIHN, Taa@l wFiad Td @i 71 R it § e
FT o e Hea qRaTRer ardreRer ST T |

a9, TS AT TORTH AT & |

. 7:formr & ST e Soneft § AT E 3AR-TeE 39 € | qUHT 3R S
FETUTEA & TN § T F=T fo=ar & 7

foam ar.: gartaha S 8 Ao aRt S Jed ode or R wRied
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g firstar & | anforfsaes ot o1dfier i ¥ ue iR T2 foram | 2o fomr Bigat
T STEIT T AR JGT AT | AT FT ST 3T JATH (o= 3
T BT =G | TS T & fow § S off 3 SRR 8, 39 SATUR W HEAT
=rer foR e o den foegqa et ug STt e % STTUR W AE An)
FY T 7, SFATIF S T G @ I STARIRATTHR S I -THT TR
A & § a1 o SITe | e g iRt & S R |

T.8: 37T & STIRTRAT At A5 U1 I 3T FAT TIIT AT AT |

foar @, : o & A 2 fomat F g9 31k I § 31 cafla aRadasiier
a9 § RRA © | 31 enfaa 2 o o stfufem & srafa sifram ot svder
qftefyd & o8 gerdr T i TR Ut Emrs 7 #rf | aftss ug Ay
STERTRAT & HEEeh AFIaY IS i & 3T T fed i Jed 8v @ @,
STIEeRaT & | B8 eI SHHOT o o o119 aredd & A1 STfreR Y € | UHT SahTet
Fcfia et foh Janfaf & Iua oft Arerwd, g, gae Wit foemm © |
a
(40 Madhya Pradaesh Goods and Services Tax Rules, 2017 -
Amendment in Rules
No. F-A-3-06-2020-1-V(46) Bhopal, the 31st August 2020 - In
exercise of the powers conferred by section 164 of the Madhya Pradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on therecommendationsof the Council, hereby, makesthefollowing further
amendment in the Madhya Pradaesh Goods and Services Tax Rules, 2017,
namdy:-
AMENDMENT

Inthesaidrules,inrule31A, for subrule(2), thefollowing sub-rule
shall be substituted, namely :-

“(2) Thevalue of supply of lottery shall be deemed to be 100/128 of
thefacevalue of ticket or of the priceasnotified inthe Official Gazette by
the Organising State, whichever ishigher.

Explanation:- For the purposes of this sub-rule, the expression
“Organising State” hasthe same meaning asassignedtoit in clause (f) of
sub-rule (1) of rule 2 of the L otteries (Regulation) Rules, 2010.”.
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2.  Thisamendment shall be deemed to have comeinto force from 1st
March, 2020.
[Published in the M.P. Rajpatra dated 31-8-2020]
a
(41) Notification u/s 9(2) of M.P. VAT Act, 2002 notifying
Reliance BP M obility Limited w.e.f. 3-6-2020

No. F A3-17-2010-1-V(47) Bhopal the 5th September 2020 - In
exercise of the powers conferred by sub-section (2) of Section 9 of the
Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State Government,
hereby, Notifies Reliance BPMobility Limited asan Oil Company for the
purpose of the said sub-section.

2.  Thisnotification shall be effective from 3-6-2020.
[Published in the M.P. Rajpatra dated 5-9-2020]
|

(42) Notification u/s 2(99) of C.G. GST Act, 2017 appointing
revisional authority w.e.f. 13-1-2020

Notification No. 05/2020- State Tax

No. F 10-64/2020/CT/V(98) Dated 7th August 2020 - In pursuance
of the provisions of section 5 read with clause (99) of section 2 of the
Chhattisgarh Goods and Services Tax Act, 2017 (7 of 2017) (hereinafter
referred to asthe said Act), hereby authorises—

(@ theCommissioner of State Tax or Special Commissioner of State Tax
or Additional Commissioner of State Tax for decisionsor orders passed by
the Joint Commissioner of State Tax or Deputy Commissioner of State Tax;
and

(b) theJoint Commissioner of State Tax for decisionsor orders passed by
the Assistant Commissioner of State Tax of State Tax Officer,

asthe Revisiona Authority under Section 108 of the said Act.

2.  Thisnotification shall deemed to have come in to force from 13th
January 2020.

[Published in the Chhattisgarh Rajpatra dated 26-8-2020]
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.... continued from April-May 2020
Gist of Chhattisgarh Notifications - 2020
Noti. No. Act  Particulars(Chhattisgarh)
(78) VAT  Noti. u/s21(8) of C.G Vat Act extending timelimit for
25-06-20 Assessment for year 15-16 for such dealers whose
turnover does not exceed Rs. 1 crore upto 31-12-2020
(79) VAT  Noti. u/s21(8) of C.G VatAct, 2005 extending time
25-06-20 limit for assessment for year 2015-16 for such dealers
whoseturnover exceedsRs. 1 crore upto 31-12-2020
(80) VAT  Noti. u/s21(8) of C.G Vat Act, 2005 extending time
25-06-20 [imit for assessment for theyear 2016-17 time barring
ending on 31-12-2019 extended up to 30-06-2021
(82) VAT  Notification u/s 15-B(2)(ii) of C.G. Vat Act, 2005
25-06-20 extending timefor filing Form-18 (Salf Assessment) for
FY 2016-17 upto 30-11-2020
(82) VAT  Noti. u/s15-B(2)(ii) of C.G. Vat Act, 2005 amending
25-06-20 Noti. No. (104) dt. 10-12-18 relating to exemption
from Part C of Form 18for FY 2016-17 date extended
upto 30-11-2020
(83) GST Chhattisgarh Goodsand Services Tax (Sixth
06-07-20 Amendment) Rules, 2020
(84) GST  Chhattisgarh Goods and Services Tax (Seventh
06-07-20 Amendment) Rules, 2020
(85) GST Notification u/s50(1) r/w 148 of C.G. GST Act, 2017
06-07-20 amending Noti. No. 13/2017-State Tax (87) dt. 29-
6-2017 providing relief by lowering of interest ratefor
aprescribed timefor tax periodsfrom February, 2020
to July, 2020 w.e.f. 24-06-2020
(86) GST  Notification u/s 128 r/w 148 of C.G. GST Act, 2017
06-07-20 amending Noti. No. 76/2018-State Tax (123) dt. 31-

12-2018 providing onetime amnesty by lowering/
waiving of latefeesfor non furnishing of FORM GSTR-
3B from July, 2017 to January, 2020 and also providing
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relief by conditional waiver of latefeefor delay in
furnishing returnsin FORM GSTR-3B for tax periods
of February, 2020 to July, 2020 w.e.f. 24-06-2020

(87) GST Noatification u/s 128 of C.G. GST Act, 2017 amending

06-07-20 Noti. No. 4/2018-State Tax (3) dt. 24-1-2018 providing
relief by waiver of latefeefor dday infurnishing outward
statement in FORM GSTR-1 for tax periodsfor months
from March, 2020 to June, 2020 for monthly filersand
for quarters from January, 2020 to June, 2020 for
quarterly filersw.e.f. 24-06-2020

(88) GST Notification u/s 168 of C.G. GST Act, 2017 r/w Rule

06-07-20 61(5) amending Noti. No. 29/2020-State Tax (45) dit.
31-3-2020 extending due date for furnishing FORM
GSTR-3B for supply made in the month of August,
2020 for taxpayers with annual turnover upto Rs. 5
crore w.e.f. 24-06-2020

(89) GST  Chhattisgarh Goods and Services Tax (Removal of

06-07-20 Difficulties) Order, 2020 effective from 25-6-2020

(92) GST  Chhattisgarh Goods and Services Tax (Eighth
21-07-20 Amendment) Rules, 2020 w.e.f. 1-7-2020
(95) GST Noatification u/s 148 of C.G. GST Act, 2017 amending

06-08-20 Noti. No. 21/2019-State Tax (46) dt. 23-4-2019
extending the due datefor filing FORM GSTR-4 for
financia year 2019-2020 w.e.f. 13-07-2020

(96) GST  Chhattisgarh Goodsand Services Tax (Ninth

06-08-20 Amendment) Rules, 2020 effective from 30-7-2020

(97) GST  Notification u/r 48(4) of C.G GST Act, 2017 amending

06-08-20 Noti. No. 13/2020-State Tax (37) dated 31-3-2020

effectivefrom 30-7-2020
(98) GST  Noatification w/s2(99) of C.G GST Act, 2017 appointing
06-08-20 revisiona authority w.e.f. 13-1-2020.

See full Notifications on www.dineshgangrade.com [For TLD Subscribersonly]
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(2020) 65 TLD 177 In the High Court of Jharkhand
Hon'ble H.C. Mishra & Deepak Roshan, JJ.

M ahadeo Construction Co.
Vs.
The Union of India & Others
W.P. (T) No. : 3517 of 2019
April 21, 2020
Deposition : In favour of Petitioner
Interest - Section 50 of the CGST Act, 2017 - Interest can not

be deter mined without initiating any adjudication processeither u/s
73 or 74 of the CGST Act.

Recovery proceedings - Section 79 of the CGST Act, 2017 -
Without initiation of any adjudication proceedings, no recovery
proceeding under Section 79 of theAct can beinitiated for recovery
of the interest amount.

Writ Petition allowed

Itisnot atruethat liability of interest under Section 50 of the CGST
Act is automatic, but the said amount of interest is required to be
calculated and intimated to an assesse. If an assesse disputestheliability
of interest i.e. either disputes its calculation or even the leviability of
interest, then the only option left for the Assessing Officer isto initiate
proceedings either under Section 73 or 74 of the Act for adjudication
of the liability of interest. [Para 21]

Cases referred :

*  Commissioner of Central Excise Vs. International Auto Limited (2010) 2
SCC 672.

*  Godavari Commodities Ltd. Vs. Union of Indiaand ors., reported in 2019
SCC Online Jhar 1839.

*  The Assistant Commissioner of CGST & Central Excise and others Vs.
Dagjung Moparts Pvt. Ltd. and ors.

*  U.P. Cooperative Cane Unions Federations Vs. West U.P. Sugar Mills
Association & ors. (2004) 5 SCC 472.

Mr. Sumeet Gadodia, Advocate, Mrs. Shilpi John, Advocate & Mr. Ranjeet

Kushwaha, Advocate for the petitioner.

Mr. Ratnesh Kumar, Advocate & Mr. Amit Kumar, Advocatefor therespondent.
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;2 JUDGEMENT ::
The Judgement of the Court wasdelivered by DEEPAK ROSHAN,

The issues involved in the present writ application are of seminal
importance, namely-

(1) Whether interest liability under Section 50 of the Central Goods and
Services Tax Act, 2017 (for short ‘CGST Act’) can be determined
without initiating any adjudication process either u/s 73 or 74 of the
CGST Act inthe event of an assesseraising disputetowardsliability
of interest?

(i) Whether recovery proceedingsu/s 79 of the CGST Act can beinitiated
for recovery of interest u/s 50 of the said Act without initiation and
completion of the adjudication proceedings under theAct?

2. Thefactsof the present writ application liein avery narrow compass.
The petitioner, being apartnership firm, wasregistered under the provisions
of the CGST Act. Under Section 39 of the CGST Act, provisionshave been
incorporated for furnishing of monthly return by aregistered person on or
before 20th day of the month succeeding such calendar month in which
returns were to be filed. Said returns are known as ‘GSTR-3 Return’.
However, itisan admitted fact that dueto the Nationwide problemin GSTN
Portal, said GSTR-3 Return, which isan auto popul ated return onthe basis
of detailsof inward and outward supply, isnot being generated, dueto which,
by way of stop-gap arrangement, provisionshave beenincorporated for filing
GSTR-3B Returnintermsof Rule 61(5) read with Rule 61(6) of the Central
Goods and Services Tax Rules, 2017 (for short ‘CGST Rules').

3. Further, under Section 39(7) of the CGST Act, itisprovided, inter alia,
that aregistered person, whoisrequired to furnish hisreturn under subsection
(2) of Section 39, would be liable to pay to the Government the tax due
asper suchreturn not later than the last date on which thedealer isrequired
to furnish such return. A conjoint reading of Section 39(1) read with Section
39(7) of the CGST Act would reveal that adealer wasliableto pay tax within
20th day of the succeeding month for which said dealer wasliabletofile
GSTR-3 Return. However, sincethevery onset of implementation of GST
regime, filing of monthly return u/s 39, being GSTR-3, was suspended and
continuesto be suspended till today, and, returnin GSTR-3B isrequired to
befiled by registered person.
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4. Fromtimetotime, duedatefor filing such returnin GSTR-3B hasbeen
extended by respondent-Authorities.

5. Itisthecaseof the petitioner that in GSTN Portal, duedatefor filing
of GSTR 3B Return for themonth of February, 2018 and March, 2018 was
reflecting as 31st March 2019 and the petitioner reasonably believed that
duedateof filing of GSTR-3B Returnfor the monthsof February and March,
2018 hasbeen extended up to 31st March, 2019 and in the said background,
the petitioner filed itsmonthly return for the month of February, 2018 and
March, 2018 within the due date asreflected in GSTN Portal, aswould be
evident from Annexure-4 of thewrit application. The petitioner was served
with aletter dated 8th March, 2019 issued by Superintendent of Goodsand
Services Tax and Central Excise (Respondent No.3) directing the petitioner
to make payment of interest amounting to Rs.19,59,721/- on the ground of
delay infiling of GSTR-3B Return for the months of February and March,
2018. The said letter contained in Annexure-7 isimpugned in the present
writ application. Therespondent-Authoritiesfurther exercised powersunder
Section 79 of the CGST Act by initiating garnishee proceedingsfor recovery
of aforesaid amount of interest by issuing noticeto the petitioner’s Banker.
Said initiation of garnishee proceedings under Section 79 of the CGST Act
isalsoimpugned in the present writ application.

6. Mr. Sumeet Gadodia, |earned counsel appearing for the petitioner has
vehemently submitted that the impugned | etter dated 8-3-2019 issued by
respondent No.3 demanding interest amount of Rs.19,59,721/- on the
alleged ground of delay in submitting GSTR-3B Return for the months of
February and March, 2018, isnot sustainablein the eyesof law, asthe said
amount of interest has been determined without initiating any adjudication
process under Sections 73 or 74 of the CGST Act. It isthe specific case
of the petitioner that the petitioner isnot liableto pay interest asthere has
beennodday onitspartinfurnishing of GSTR-3B Return and, consequentialy,
there is no delay on its part in depositing the tax with the respondent-
Authority, asin GSTN Porta, duedatefor furnishing of return for the months
of February and March, 2018 was shown as 31st March, 2019.

7. Ithasbeenfurther argued by Mr. Gadodiathat if theamount of interest
isnot admitted by an assesse, the same requires determination through an
adjudication processto beinitiated as per the detail ed provisions contained
under Section 73 of the CGST Act.
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8. It hasbeen further submitted by thelearned counsel for the petitioner
that not only that respondent-Authorities, without initiating adjudication
process, have straightaway demanded interest from the petitioner, but they
have, inamost arbitrary andillegal manner, by adopting extralegal steps,
initiated garnishee proceedings under Section 79 of the CGST Act for
recovery of theamount of interest. It has been contended that provisions of
Section 79 of the CGST Act can be adopted only when* any amount payable
by aperson to the Government under the provisionsof theAct and theRules
isnot paid”. It has been submitted that the words* any amount payable” is
to beinterpreted in the context in which it has been used and the amount
payable (unlessadmitted) can only be determined by initiating adjudication
process as provided under Section 73 or 74 of the CGST Act. It isthe
specific case of the petitioner that since the petitioner has not admitted its
liability of interest, the said interest liability to be classified asan amount
payableunder theAct and/or Rules, necessarily requires adjudication process
and, in absencethereof, initiation of garnishee proceedingsisnot sustainable
intheeyesof law and even amountsto taking extralegal stepsfor recovery
of the amount from an assessee.

9. Per contra, Mr. Ratnesh Kumar, learned counsel for the respondent
submitted that the present dispute pertainsto recovery of interest not onthe
ground of delay infiling of GSTR-3B Return, but on the ground of delayed
payment of tax beyond the stipul ated date as prescribed under Section 39(1)
read with Section 39(7) of the CGST Act. It isthe case of therevenuethat
oncethereisadelay in payment of tax, theliability to pay interest on the
same becomes automatic, for which no separate proceedingsisrequired to
beinitiated for determining suchinterest liability.

10. It hasbeen further submitted by learned counsel of the respondent that
itisanadmitted case of default infiling salf-assessed monthly statement/ return
withinthe statutory period and payment of admitted self-assessed tax, which
consequentially attracts payment of interest under Section 50 of the CGST
Act. In other words, it has been contended that payment of interest as
envisaged under Section 50 of theAct isautomatic and isto be paid by the
defaulter at hisown without initiating any adjudication processunder Section
73 or 74 of the CGST Act. Further, while referring to Section 73 or 74 of
the CGST Act, it has been contended that said Sections are not applicable
intheinstant case, asit relates only to demand and recovery of tax not paid
or short paid either on account of fraud or willful misstatement or suppression
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of facts, or otherwise. It hasbeen further contended by the respondentsthat
duedateasreflected in GSTN Portal as® 31st March, 2019” for furnishing
of GSTR-3B monthly return for the months of February and March, 2018
wasreflecting owning to thefact that Central Government, through Central
Board of Indirect Taxes and Customs, vide Notification No. 76/2018-
Central Tax dated 31st December, 2018 (Annexure -3 series) haswaived
thelevy of late fee for furnishing returnsfor the months of July, 2017 to
September, 2018, if the said returnswere furnished between the period 22nd
December, 2018 to 31st March, 2019, and the said Notification cannot be
interpreted to mean that thelast date of filing of GSTR-3B Return hasbeen
extended up to 31st March, 2019. Learned counsel for the revenue, in
support of hiscontentionthat liability for payment of interest isautomatic and
doesnot requireany adjudication process, hasrelied upon thefollowing two
decisions, namely;-

(1) 2004 (5) SCC 472 (U.P. Cooperative Cane Unions Federations Vs.
West U.P. Sugar MillsAssociation & ors.)

(2) 2010(2) SCC 672 (Commissioner of Central Excise Vs. International
Auto Limited)

11. Mr. Ratnesh Kumar, learned counsel for the revenue further, while
justifying the action of initiation of garnishee proceedings under Section 79
of the CGST Act, contended that sincetheliability for payment of interest
isautomatic on delayed payment of tax, theamount of interest isan amount
payable under the Act or the Rules and since the assessee, despite notices
beingissuedtoit, hasfailed to dischargethe said liability, it waswell within
the competence of the respondent-Authoritiestoinitiate garnishee proceedings
under Section 79 of the CGST Act by attaching Bank account of the
petitioner.

12. Wehave heard the parties and have given our conscious consideration
to theissueinvolved intheinstant writ application, which according to us,
isof seminal importance owing to thefact that CGST Act isanew enactment
and the question raised herein will have bearing upon large number of
aSSeSsES.

13. Beforeadvertingtotheissuesinvolvedintheinstant writ application,
wemay liketo refer an earlier order dated 24-7-2019 passed by this Court
intheinstant writ petition, wherein we have noted that the screen shots of
the GS.T.N Portal showing the due datefor furnishing monthly returnsfor
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February and March 2018, as 31st March 2019, as contained in Annexures
4 and 4/1 to the writ application, were not denied by learned counsel for
C.GS.T. Itisan admitted position that on GSTN Portal for the months of
February and March, 2018, due datefor filing return wasreflecting as 31st
March, 2019. Although it was contended that said due date has been
reflected on GSTN Portal only because awaiver of L ate Fee was notified
by the Central Government for delay infiling the Return for the said month
up to 31st March,2019, and the due date for filing such return was not
extended up to 31st March, 2019. Bethat asit may, the fact remainsthat
on GSTN Portd, duedatefor filing monthly return for February and March,
2018 wasreflected as31st March, 2019 and, admittedly, the Petitioner filed
itsreturnsfor the said months much prior to the said date. After noticing the
said fact, this Court, vide order dated 24-7-2019, stayed the operation of
the garnishee notice contained in the Order dated 22-5-2019 (Annexure-
10 of the Supplementary Affidavit) and directed therespondentstofiletheir
counter affidavit.

14. Atthisstage, wemay indicate herethat thisCourt isnot expressing any
opinion asto whether the petitioner wasliableto pay interest or not, which,
inthe opinion of the Court, isrequired to be adjudicated first by the Revenue
Authorities. However, the aforesaid facts are noted by usin our Judgment
for the limited purpose to indicate that there was a dispute between the
Assessee-Petitioner and the Revenueregarding liability of interest for aleged
delayedfiling of monthly return for themonthsof February and March, 2018
and, consequentially, alleged delay in payment of tax.

15. Inthebackdrop of the aforesaid fact, we proceed to decide the main
issuesinvolved for adjudication intheinstant writ application, which have
aready been delineated hereinabove. For the purpose of adjudicating thesaid
issues, it would be relevant to quote some of the provisions of the CGST
Act, which are as under:-

Section -39
“39. Furnishing of returns

(1) Every registered person, other than an Input Service Distributor
or anon-resident taxabl e person or aperson paying tax under the
provisionsof section 10 or section 51 or section 52 shdll, for every
calendar month or part thereof, furnish, in such form, manner and
within suchtimeasmay be prescribed, areturn, electronicaly, of
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inward and outward supplies of goods or servicesor both, input
tax credit availed, tax payable, tax paid and such other particulars
as may be prescribed:

PROVIDED that the Government may, on the
recommendationsof the Council, notify certain classesof registered
personswho shall furnish return for every quarter or part thereof,
subject to such conditions and safeguards as may be specified
therain.”

Section 39(7)

)

Every registered person, whoisrequired to furnish areturn under
sub-section (1) or sub-section (2) or sub-section (3) or sub-
section (5), shall pay to the Government the tax due as per such
return not later than thelast date on which heisrequired to furnish
suchreturn:

PROVIDED that the Government may, on the
recommendationsof the Council, notify certain classesof registered
persons who shall pay to the Government the tax due or part
thereof as per the return on or before the last date on which he
isrequired to furnish such return, subject to such conditions and
safeguards as may be specified therein.”

Section 50
“50. Interest on delayed payment of tax :

)

2

©)

Every person who is liable to pay tax in accordance with the
provisionsof thisAct or therulesmadethereunder, but failsto pay
thetax or any part thereof to the Government within the period
prescribed, shdl for the period for which thetax or any part thereof
remains unpaid, pay, on his own, interest at such rate, not
exceeding eighteen per cent, asmay benotified by the Government
on the recommendations of the Council.

The interest under sub-section (1) shall be calculated, in such
manner as may be prescribed, from the day succeeding the day
on which such tax was due to be paid.

A taxable person who makes an undue or excess claim of input
tax credit under sub-section (10) of section 42 or undue or excess
reductionin output tax liability under sub-section (1) of section 43,



184

www.dineshgangrade.com

Tax Law Decisions (Vol. 65

shall pay interest on such undue or excess claim or on such undue
or excessreduction, asthe case may be, at such rate not exceeding
twenty-four per cent, asmay be notified by the Government on
the recommendeations of the Council.”

Section 73
“73. Determination of tax not paid or short paid or erroneously

@

2

3)

4)

®)

refunded or input tax credit wrongly availed or utilized for
any reason other than fraud or any willful misstatement or
suppression of facts:

Where it appearsto the proper officer that any tax has not been
paid or short paid or erroneously refunded, or where input tax
credit hasbeen wrongly availed or utilized for any reason, other
than thereason of fraud or any willful misstatement or suppression
of factsto evadetax, he shall serve notice onthe person chargesble
with tax which has not been so paid or which has been so short
paid or to whom the refund has erroneously been made, or who
haswrongly availed or utilized input tax credit, requiring himto
show cause asto why he should not pay the amount specified in
the notice a ong with interest payabl e thereon under section 50 and
apendty leviableunder theprovisonsof thisAct or therulesmade
thereunder.

The proper officer shall issue the notice under sub-section (1) at
least threemonthsprior to thetimelimit specifiedin subsection (10)
for issuance of order.

Where anotice hasbeenissued for any period under subsection
(2), the proper officer may serve astatement, containing the details
of tax not paid or short paid or erroneously refunded or input tax
credit wrongly availed or utilized for such periodsother thanthose
covered under sub-section (1), onthe person chargeable with tax.

The service of such statement shall be deemed to be service of
notice on such person under sub-section (1), subject to the
condition that the grounds relied upon for such tax periods other
than those covered under sub-section (1) are the same as are
mentioned in the earlier notice.

The person chargeablewith tax may, before service of noticeunder
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sub-section (1) or, asthe case may be, the statement under sub-
section (3), pay the amount of tax along with interest payable
thereon under section 50 on the basis of his own ascertainment
of such tax or the tax as ascertained by the proper officer and
inform the proper officer inwriting of such payment.

The proper officer, on receipt of such information, shall not serve
any notice under sub-section (1), or, as the case may be, the
statement under sub-section (3), in respect of the tax so paid or
any penalty payable under the provisionsof thisAct or therules
made thereunder.

Where the proper officer is of the opinion that the amount paid
under sub-section (5) fallsshort of the amount actually payable,
he shall proceed to issuethe notice as provided for in sub-section
(1) in respect of such amount which falls short of the amount
actudly payable.

Where any person chargeable with tax under sub-section (1) or
sub-section (3) paysthe said tax along with interest payable under
section 50 within thirty days of issue of show cause notice, no
penalty shall be payableand all proceedingsin respect of thesaid
notice shall be deemed to be concluded.

The proper officer shall, after consdering therepresentation, if any,
made by person chargeablewith tax, determinethe amount of tax,
interest and a penalty equivalent to ten per cent of tax or ten
thousand rupees, whichever ishigher, duefrom such person and
issue and order.

(10) Theproper officer shall issuethe order under sub-section (9) within

three yearsfrom the due datefor furnishing of annual return for
thefinancial year to which thetax not paid or short paid or input
tax credit wrongly availed or utilized rel atesto or withinthreeyears
from the date of erroneous refund.

(11) Notwithstanding anything contained in sub-section (6) or sub-

section (8), penalty under sub-section (9) shall be payablewhere
any amount of self-assessed tax or any amount collected as tax
has not been paid within aperiod of thirty daysfrom the due date
of payment of such tax.”

(Emphasis Supplied)
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16. A barereading of the provisions of Section 39(1) read with Section
39(7) of the CGST Act would reveal that adealer isliableto pay tax within
20th day of the succeeding month for which thedealer wasliabletofilehis
monthly return.

17. Further, Section 50 of the Act containsprovisionsrelating to Levy of
I nterest on delayed payment of tax. A reading of sub-section (2) of Section
50itself would reveal that interest payable under sub-section (1) of Section
50 isrequired to be calculated in such manner, as may be prescribed.

18. However, the important issue for consideration in the instant writ
applicationistheinterpretation of the provisions of Section 73 of theAct.
A bare reading of Section 73(1) of the Act reveals that where it appears
to the Proper Officer that any tax hasnot been paid or short paid” the Proper
Officer shall serve notice on the person chargeablewith tax, “which hasnot
been so paid” or “which has been short paid” requiring him to show cause
asto why he should not pay the amount specified in the notice along with
interest payabl e thereon under Section 50 of theAct and apenalty leviable
under the provisions of theAct and Rules. Thus, abare reading of Section
73(1) would reveal that if tax has not been paid or has been short paid, a
noticeisrequired to be served by the Proper Officer on the assesse not only
requiring himto show cause asto why tax be not recovered fromit, but also
specifying in the notice the interest payable under Section 50 also to be
recovered along with penalty. Thus, if there is ashort payment of tax or
nonpayment of tax, anoticeisrequired to beissued even for recovery of
interest under Section 50 of the CGST Act.

19. Thequestionwould, therefore, arisethat if an assesse, who hasalready
paid tax, but has paid the same after some delay, would fall within the
expression “tax not being paid or short paid”. The aforesaid issue has
already been answered by this Court in the case of Godavari Commodities
Ltd. Vs. Union of India and ors., reported in 2019 SCC Online Jhar
1839, as under:-

“8. A plainreading of thisprovision showsthat this provision shall
befully applicablein caseswherethetax wasnot paid for any reason
other than fraud. In the present case, though it issubmitted by learned
counsel for CGST that since the tax was paid, fact remainsthat the
tax wasnot paid by the petitioner Company inthe Government account
within the due date, and accordingly, itisacase of tax not being paid,
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within the period prescribed, or when due. In that view of the matter,
we are unableto accept the contention of learned counsel for CGST
that no show-cause noticewasrequired to begiveninthiscase. Even
otherwisg, if any pena actionistaken against the petitioner, irrespective
of thefact whether thereisprovision under theAct or not, theminimum
requirement isthat the principles of natural justice must befollowed.
In the present case admittedly, prior to theissuance of |etter dated 6-
2-2019, no show-cause notice or an opportunity of being heard was
given to the petitioner and no adjudication order was passed.”

20. ThisCourt, whileinterpreting theterm “tax not paid” hasheld that if
atax has not been paid within the prescribed period, the same would fall
with the expression “tax not paid” as mentioned under Section 73 of the
CGST Act. The aforesaid interpretation further finds support from other
subsections of Section 73, particularly sub-sections (5), (6) and (7) of
Section 73. A bare reading of the aforesaid sub-sections (5), (6) and (7)
of Section 73would reved that aperson chargeablewithtax, if beforeservice
of notice paysthe amount of tax along with interest payabl e thereon under
Section 50 of the Act on the basis of his own ascertainment, then the
Assessing Officer, if satisfied that correct tax a ong with interest has been
paid by the said assesse, shall not issue any notice under Section 73(1) of
theAct. However, Section 73(7) of theAct providesthat if an assesse, who
hasitself on hisown ascertainment, deposited thetax a ong with interest, but
if inthe opinion of the Proper Officer, theamount paid on own ascertainment
fallsshort of theamount actually payable, then anoticewould beissued by
the said Proper Officer under Section 73 (1) of theAct for recovery of the
actual amount payable. Thus, from a conjoint reading of the aforesaid
provisions, it would be evident that even in a case where an assessefiles
hisreturn asper hisown ascertainment, paysthetax and even paysinterest,
but if the said amount paid by the assesseisfaling short of theamount actudly
payable, the Proper Officer isrequired toinitiate proceedings under Section
73(1) for recovery of thesaid amount of tax and interest. Thenatura corollary
of theaboveinterpretationisthat if an assessehasallegedly delayedinfiling
hisreturn, but dischargestheliability of only tax on hisown ascertainment
and does not dischargetheliability of interest, the only recourse available
to the Proper Officer would betoinitiate proceedings under Section 73(1)
of the CGST Act for recovery of theamount of “short paid” or “not paid”
interest on the tax amount.
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21. Itisnotatruethat liability of interest under Section 50 of the CGST
Act isautomatic, but the said amount of interest isrequired to be calculated
and intimated to an assesse. If an assesse disputestheliability of interesti.e.
either disputesitscalculation or eventheleviability of interest, thentheonly
option left for the Assessing Officer isto initiate proceedings either under
Section 73 or 74 of the Act for adjudication of the liability of interest.
Recently, the Hon'ble Madras High Court, in its decision dated 19th
December, 2019 rendered in Writ Appeals in the case of The Assistant
Commissioner of CGST & Central Excise and othersVs. Dagung
MopartsPwvt. Ltd. and ors, hastaken similar view. The said Writ Appeals
wereinitially decided by aTwo Judges Bench of the Hon’ ble MadrasHigh
Court and divergent viewsweretaken by the Hon’ ble Judges on theissue
of initiation of adjudication proceedings beforeimposing liability of interest
under Section 50 of theAct. The matter was, thus, referred tolearned Third
Judge, which was decided vide Judgment dated 19th December 2019 inthe
followingterms-

“27. A careful perusal of the above said provision would show that
every personwhoisliableto pay tax, but failsto pay the sameor any
part thereof within the period prescribed shall, on hisown, pay interest
at such rate not exceeding 18% for the period for which the tax or
any part thereof remainsunpaid. Thus, sub clause (1) of Section 50
clearly mandates the assesse to pay the interest on his own for the
period for whichthetax or any part thereof remainsunpaid. Theliability
to pay interest isevidently fastened on the assesse and the same has
to be discharged on hisown. Thus, there cannot be any two view on
theliability to pay interest under Section 50(1) of thesaid Act. In other
words, such liability isundoubtedly an automatic liability fastened on
the assesseto pay on hisown for the period for which tax or any part
thereof remainsunpaid.

28. Sub-section (2) of Section 50 contemplates that the interest
under Sub-section (1) shall be cal culated in such manner as prescribed
from the day succeeding the day on which such tax was due to be
paid. Sub-section (3) of Section 50 further contemplatesthat ataxable
person who makes an undue or excess claim of input tax credit under
Section 42(10) or undue or excess reduction in output tax liability
under Section 43 (10) shall haveto pay interest on undue or excess
claim or such undue or excessreduction, at the rate not exceeding 24
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percent.

29. A careful perusal of sub Sections(2) and (3) of Section 50 thus
would show that though theliability to pay interest under Section 50
isanautometicliability, still thequantification of suchligbility, certainly,
cannot be by way of an unilateral action, more particularly, whenthe
assesse disputeswith regard to the period for which the tax alleged
to have not been paid or quantum of tax allegedly remains unpaid.
Likewise, whether an undue or excess claim of input tax credit or
reduction in output tax liability was made, isalso aquestion of fact
which needsto be consi dered and decided after hearing the objections
of the assessg, if any. Therefore, in my considered view, though the
liability fastened on the assesseto pay interest isan automatic liability,
quantification of such liability certainly needs an arithmetic exercise
after considering the objectionsif any, raised by the assesse. Itisto
be noted that the term “automatic” does not mean or to be construed
asexcluding “thearithmetic exercise’. In other words, though liability
to pay interest arisesunder Section 50 of thesaid Act, it doesnot mean
that fixing the quantum of such liability can beunilateral, especialy,
when the assesse di sputesthe quantum aswell asthe period of liability.
Therefore, in my considered view, though theliability of interest under
section 50 isautomatic, quantification of such liability shall havetobe
made by doing thearithmetic exercise, after considering the objections
of the assessee. Thus| answer thefirst issue accordingly.

XXX XXX XXX

31. Itistobenoted at thisjuncturethat in both thewrit petitions,
therespectivewrit petitionersare not disputing their liability to pay the
interest on the delayed payment of tax. On the other hand, they are
disputing the quantum of interest claimed by the Revenue by contending
that theinterest liability wasworked out ontheentiretax ligbility instead
of restricting theliability to the extent of tax unpaid. It isfurther seen
that the writ petitioners have placed someworksheets, wherein they
haveclaimed somel TC credit for every monthaswell. Their grievance
before the Writ Court wasthat theimpugned bank attachment ought
not to have been resorted to without determining the actual quantum
of liability.

32. Therefore, itisevident that the dispute between the partiesto
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thelitigationisnot with regardto thevery ligbility to pay interest itself
but only on the quantum of such liability. In order to decide and
determine such quantum, the objectionsraised by each petitionersshall
haveto be, certainly, consdered. Undoubtedly unilateral quantification
of interest liability cannot bejustified especially when the assesse has
something to say on such quantum. TheWrit Court, thus, inthe above
line, has disposed the writ petitions, that too, on acondition that the
petitioner in each case should pay the admitted liability of interest.

33. Acareful perusal of thedirectionissued by theWrit Court does
not indicate anywhere asto how the Revenueis prejudiced by thesaid
order, especialy when the Revenueisgiven liberty to passan order
inamanner known to law and communicatethe sameto the petitioners,
after considering their objections. Thus, | find that the Writ Appeals
preferred against the said orders of the Writ Court, as observed by
Dr. Vineet Kothari, J, are wholly unnecessary. Therefore, | am in
agreement with theview expressed by Dr. Vineet Kothari, J., asl find
that entertaining thewrit appeal isnot warranted, sincetheWrit Court
has not determined theinterest liability of each petitionersagainst the
interest of the Revenuein any manner and on the other hand, it only
remitted the matter back to the concerned Officer to determine the
quantum of such liability. Thus, the second question with regardto the
maintainability of thewrit appealsisanswered accordingly.”

22. Thenextissuefor adjudication intheinstant writ applicationisasto
whether garnishee proceedings under Section 79 of the CGST Act can be
initiated for recovery of interest without adjudicating theliability of interest,
when the same is admittedly disputed by the assessee. Section 79 of the
CGST Act empowersthe authoritiesto initiate garnishee proceedingsfor
recovery of tax where* any amount payable by aperson to the Government
under any of the provisionsof theAct and Rulesmade thereunder isnot paid”.
Sincein the preceding paragraphs of our Judgment, we have already held
that though theliability of interest isautomatic, but the sameisrequiredto
be adjudicated in the event an assesse disputes the computation or very
leviahility of interest, by initiation of adjudication proceedingsunder Section
730r 74 of the CGST Act, in our opinion, till such adjudicationiscompleted
by the Proper Officer, theamount of interest cannot betermed asan amount
payableunder theAct or the Rules. Thus, without initiation of any adjudication
proceedings, no recovery proceeding under Section 79 of the Act can be
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initiated for recovery of theinterest amount.

23. Accordingly, theimpugned order dated 8-3-2019issued by Respondent
No.3 (Superintendent, Daltonganj Range) (ascontained in Annexure-7) is
hereby quashed/set aside and, further, garnishee notice contained in the Order
dated 22-5-2019 (Annexure-10 of the Supplementary Affidavit) issued
under Section 79 of the CGST Act to the Banker of the petitioner for
recovery of interest amount of Rs.19,59,721/- isalso, hereby, quashed/set
asde,

24. It shall be open for the respondent Authoritiesto initiate appropriate
adj udication proceeding either under Section 73 or 74 of the CGST Act (as
the case may be) against the petitioner-assessee and determinetheliability
of interest, if any, in accordance with law after giving due opportunity of
hearing to the petitioner.

25. Accordingly, thewrit applicationisallowed. However, no order asto
costs.

J
(2020) 65 TLD 191 In the High Court of Gujarat
Hon'ble J.B. Pardiwala & Bhargav D. Karia, JJ.
Siddhi Developers
Vs.
Union of India
R/Special Civil Application No. 17167 of 2019
March 11, 2020
Deposition : In favour of Petitioner

Tran-1 - Technical difficulties - The High Court directed the
respondents to complete the exer cise of verification and per mit the
petitioner to upload the form GST TRAN-1.

Petition disposed of

Cases referred :

*  Siddharth Enterprises Vs. The Nodal Officer (2020) 64 TLD 236 (Guj)
Civil Application No. 5758 of 2019

Mr. Hasit Dave (1321) for the Petitioner(s) No. 1,2.
Mr. Ankit Shah (6371) for the Respondent(s) No. 1,2,3,4,5.
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:: ORAL ORDER ::
The Order of the Court was made by BHARGAV D. KARIA, J.:

1. Rulereturnableforthwith. Learned advocate Mr. Ankit Shah waives
service of notice of rule for and on behalf of the respondents.

2. By this petition under Article 226 of the Constitution of India, the
petitioner has prayed for thefollowing reliefs:

“A) Your Lordshipsbe pleased to issueawrit of mandamusor any
such appropriate writ order or direction directing the concerned
respondentsto immediately consider and allow the Transition credit
to the petitioner, based on the manual TRAN 1form, if sorequired,
and transfer the entire Rs.1,15,35,563/- towards service tax credit,
intermsof Section 140(3) of the Central Goodsand ServicesTax Act,
2017 and allow filing / uploading of Form GST-TRAN-1 now;

B) Any other further relief that may be deemedfit in thefactsand
circumstances of the case may also please be granted.”

3. Thepetitioner isregistered under the provisions of the Central Goods
and Services Act, 2017 [for short, ‘the Act, 2017'].

4. Itisthecaseof thepetitioner that Section 140 of theAct, 2017 provides
that the petitioner isentitled to carry forward credit of CENVAT asavailable
/ admissibleontheday immediately preceding the appointed day i.e. 1st July
2017 read with Rule 117 of the Central Goodsand ServicesTax Rules, 2017
[for short, ‘the Rule 2017’ ]. According to the petitioner, the petitioner tried
to upload form GST TRAN-1 to claim credit amounting to Rs.1,15,35,563/
- for their firm towards servicetax credit. However, dueto technical glitches
inthe GST portal, the petitioner could not file/ upload theform GST TRAN-
1

5. It isthe case of the petitioner that time and again the petitioner
approached the GST Department aswell as jurisdictional Nodal Officer
appointed by the GST Department for redressal of itsgrievances. In spite
of the efforts made by the petitioner, the case of the petitioner was not
considered by the competent authority so asto enablethe petitioner toclaim
credit of CENVAT inview of transitional provisionsof Section 140 of the
Act, 2017 as on 1st July 2017. Learned advocate Mr. Mishra for the
petitioner submitted that the petitioner isentitled to credit of CENVAT as
well as servicetax ason 30th June 2017 as per the provisionsunder Section
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140(1) of the Act, 2017 read with Rule 117 of the Rules 2017.

6. Learned advocate for the petitioner relied upon the decision of a
Coordinate Bench of thisCourt inthe case of M/s. Siddharth Enter prises
Vs. The Nodal Officer (2020) 64 TLD 236 (Guj) in Specia Civil
Application No.5758 of 2019 and allied matters decided on 6th September
2019, whereinitisheld that the petitioner isentitled to transitional credit of
CENVAT aswell asservicetax asitisthelegitimateright of the petitioner
to carry forward credit of CENVAT aswell as service tax under the Act,
2017:

“38 By not alowingtheright to carry forward the CENVAT credit
for not being ableto filetheform GST Tran-1 within thedue date may
severdly dent thewrit-applicantsworking capital and may diminishtheir
ability to continue with the business.

Such action violatesthemandate of Article 19(1)(g) of the Congtitution
of India

39 ThisHigh Court, inthe case of Indsur Global Ltd. Vs. Union
of India, reported in 2014 (310) E.L.T. 833 (Gujarat), has held as
under:

“34. By no stretch of imagination, the restriction imposed
under sub-rule(3A) of Rule8totheextend it requiresadefaulter
irrespectiveof itsextent, nature and reason for the default to pay
theexciseduty without availing Cenvat credit to hisaccount can
be stated to be areasonable restriction. It leadsto asituation
S0 harsh and aposition so unenviablethat it would be virtually
impossiblefor an assessee who istrapped in the whirlpool to
get out of hisfinancia difficulties. Thisisquite apart from being
wholly reasonable, beingirrational and arbitrary and therefore,
violative of Article 14 of the Constitution. It preventshim from
availing credit of duty already paid by him. It alsoisaserious
affront to hisright to carry on histrade or business guaranteed
under Article 19(1)(g) of the Constitution. On both the counts,
therefore, that portion of sub-rule (3A) of rulemust fail.”

“40. Theliability to pay GST on sale of stock carried forward from
the previoustax regimewithout corresponding input tax credit would
lead to doubl e taxation on the same subject matter and, therefore, it
isarbitrary andirrational.
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41. C.B.E. & C. Flyer No.20, dated 1-1-2018 had clarified as
under :

“(c) Credit on duty paid stock : A registered taxabl e person.
Other than manufacturer or service provider, may have aduty
paid goodsin hisstock on 1st July 2017. GST would be payable
on all suppliesof goods or services made after the appointed
day. Itisnot theintention of the Government to collect tax twice
on the same goods. Hence, in such cases, it has been provided
that the credit of the duty/tax paid earlier would be admissible
ascredit.”

42. Article 300A provides that no person shall be deprived of
property saved by authority of law. Whileright to the property isno
longer afundamental right but itisstill acongtitutional right. CENVAT
credit earned under the erstwhile Central Excise Law isthe property
of thewrit-applicantsand it cannot be appropriated for merely failing
tofileadeclarationinthe absence of Law inthisrespect. It could have
been appropriated by the government by providing for thesameinthe
CGST Act but it cannot be taken away by virtue of merely framing
Rulesinthisregard.

43. Inthe result, al the four writa-pplications succeed and are
hereby allowed. The respondents are directed to permit the writ-
applicantstodlow filing of declarationinform GST TRAN-1and GST
TRAN-2 so asto enablethemto claimtransitiona credit of thedligible
dutiesin respect of theinputs held in stock on the appointed day in
termsof Section 140(3) of theAct. It isfurther declared that the due
date contemplated under Rule 117 of the CGST Rulesfor the purposes
of claming transitional credit isprocedural in nature and thus should
not be construed as amandatory provision.”

7. Learned advocatefor the petitioner submitted that the respondents may
be directed to consider the case of the petitioner after verification of credit
of CENVAT aswell asservicetax availableto the petitioner ason 1st July
2017 so as to enable the petitioner to upload form GST TRAN-1 on or
before 31st March 2020 in view of the order No. 01/2020-GST dated 7th
February, 2020 issued by Government of India, Ministry of Finance.

8. Onthe other hand, learned standing counsel Mr. Ankit Shah for the
respondents submitted that as per the respondents, there are no technical
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glitchesfound in the case of the petitioner and therefore, the petitioner was
not allowed to upload the form GST TRAN-1. On aspecific query put to
thelearned advocate for the respondentsthat whether the claim of transitional
credit made by the petitioner is genuine or not, he submitted that on
verification of such claim, if it isfound to be genuine, the petitioner canfile
/ upload GST TRAN-1. Learned standing counsel for the respondents as
regards genuineness claim submitted that the same shall belooked into by
the respondent No.4.

9. Having considered the submissions made by the respective partiesand
having through the materialson record, it appearsthat if the petitioner could
not upload theform GST TRAN-1 dueto technical glitchesand in spite of
variousrepresentations made by the petitioner, hewasnot alowed to upload
theform GST TRAN-1.

10. Inview of thesettled legal position asstated hereinabove, the petitioner
isentitled to claim credit of CENVAT aswell as servicetax ason 30th June
2017 asper the provisionsunder Section 140(1) of theAct, 2017 read with
Rule 117 of the Rules 2017.

11. In such circumstances, respondent No.4, who is the jurisdictional
officer, isdirected to verify the claim of credit of CENVAT and servicetax
of the petitioner so asto enable the petitioner to carry forward by filing /
uploading form GST TRAN-1 on GST portal.

12. Relianceplaced by the petitioner onthe order No. 01/2020-GST dated
7th February 2020 of the Central Board of Indirect Taxesand Customsreads
asunder:

“F. No.CBEC-20/06/17/2018-GST (pt. I)
Government of India, Ministry of Finance
(Department of Revenue)

(Central Board of Indirect Taxes and Customs)

New Delhi, the 7th February, 2020
Order No. 01/2020-GST

Subject : Extension of timelimit for submitting thedeclarationin Form GST
TRAN-1 under Rule117(1A) of the Central Goods and Service Tax Rules,
2017 in certain cases

In exercise of the powers conferred by sub-rule (1A) of Rule 117 of
the Central Goodsand Services Tax Rules, 2017 read with Section 168 of
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the Central Goods and Services Tax Act, 2017, on the recommendations
of the Council, and its supersession of Order No. 01/2019-GST dated 31-
1-2019, except as respects things done or omitted to be done before such
supersession, the Commissioner hereby extendsthe period for submitting the
declarationin FORM GST TRAN-1till 31st March, 2020, for the class of
registered personswho could not submit the said declaration by the due date
on account of technical difficulties on the common portal and whose cases
have been recommended by the Council.

Sd/-
(YogendraGarg)
Principa Commissioner (GST)”

13. Inview of theabovefacts, respondent No.4 shall completethe exercise
of verification and permit the petitioner to upload theform GST TRAN-1
within aperiod of two seeksfrom the date of receipt of thewrit of thisorder
so that the petitioner can upload theform GST TRAN-1 on or before 31st
March 2020.

14. Withtheaforesaid directions, petition stands disposed of. Ruleismade
absoluteto the aforesaid extent. Direct serviceis permitted.

J
(2020) 65 TLD 196 In the High Court of Gujarat
Hon'ble J.B. Pardiwala & A.C. Rao, JJ.
Union of India
Vs.
Saraf Natural Stone
Misc. Civil Application (for review) No. 1 of 2019
In R/Special Civil Application no. 15925 of 2018
March 13, 2020
Deposition : In favour of Respondent

Interest on delayed refund - Section 56 of CGST Act, 2017 -
Review - The High Court regected the review application made by
department and upheld itsearlier order by which High Court directed
to pay @ 9% per annuam interest on delay in grant of refund to
exporters.

Review application r g ected
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Viral K. Shah for the Petitioner.
Mr. Vinay Shraff & Mr.Vishal J. Davefor the Respondent.

:: I1A ORDER ::
The Order of the Court was made by J.B.PARDIWALA, J.:

Rule returnable forthwith. Mr. Vishal J. Dave, the learned standing
counsel, waives service of notice of rulefor and on behalf of the opponents.

Thisisan application at theinstance of the original respondents of the
Specia Civil Application N0.15925 of 2018 with thefollowing prayers:

“a) ThisHon' ble Court ispleased to admit and allow this petition.

b) This Hon' ble Court be pleased to recall or review order dated
10-7-2019 passed in Special Civil Application N0.15925 of 2018in
theinterest of justice;

¢) Such other and further relief asthisHon' ble Court may deemjust,
fit and expedient be granted in favour of the petitioner.”

Whiledisposing of the main matter i.e. the Special Civil Application
N0.15925 of 2018 vide order dated 10-7-2019, this court observed in
paragraphs 14 to 25 as under :

“14. Section-56 of the CGST Act providesthat if any tax ordered
to be refunded under sub-section (5) of Section 54 to any applicant
is not refunded within sixty days from the date of receipt of the
application under subsection (1) of that section, interest at such rate
not exceeding 6% asmay be specified in the notificationissued by the
Government on the recommendations of the Council shall be payable
in respect of such refund from the date immediately after the expiry
of sixty daysfromthe date of receipt of the application under the sub-
section till the date of refund of such tax. Section-56 of the CGST
Act reproduced herein below:-

Section-56: Interest on Delayed Refunds:

If any tax ordered to be refunded under sub-section (5) of
section 54 to any applicant isnot refunded within sixty daysfrom
the date of receipt of application under subsection (1) of that
section, interest at such rate not exceeding six per cent. asmay
be specified inthe notification issued by the Government on the
recommendations of the Council shall be payablein respect of
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such refund from the dateimmediately after the expiry of sixty
daysfrom the date of receipt of application under the said sub-
section till the date of refund of such tax:

Provided that whereany claim of refund arisesfrom an order
passed by an adjudicating authority or Appellate Authority or
Appellate Tribunal or court which has attained finality and the
sameisnot refunded within sixty daysfrom the date of receipt
of applicationfiled consequent to such order, interest at suchrate
not exceeding nine per cent. as may be notified by the
Government on the recommendations of the Council shall be
payablein respect of suchrefund fromthedateimmediately after
the expiry of sixty daysfrom the date of receipt of application
till the date of refund.

Explanation: For the purposes of this section, where any
order of refund ismade by an Appellate Authority, Appellate
Tribunal or any court against an order of the proper officer under
sub-section (5) of section 54, the order passed by the Appellate
Authority, Appellate Tribunal or by the court shall be deemed
to be an order passed under the said sub-section (5).

15. Rule 94 of the CGST providesfor the order sanctioning interest
on delayed refunds. It reads asfollows:-

Rule 94: Order Sanctioning Interest on Delayed
Refunds:

Whereany interest isdue and payableto the applicant under
section 56, the proper officer shall make an order along with
apayment order in FORM GST RFD-05, specifying thereinthe
amount of refund whichisdelayed, the period of delay for which
interest ispayableand the amount of interest payable, and such
amount of interest shall beelectronically credited to any of the
bank accounts of the applicant mentioned in hisregistration
particulars and as specified in the application for refund.

16. We shall now look into few decisionsof different High Courts
including our High Court on the subject.

17. The CalcuttaHigh Court in the case of Shiv Kumar Jain Vs.
Union of Indiareported in 2004 (168) E.L.T. 158 (Cal.) held as
under:”
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4. Inmy view, thetimetakenfor refund of themoney interms
of the CEGAT’s order is unreasonable. CEGAT’s order was
passed on 21st June, 2001 so one could expect either the matter
to betaken to higher up, andfor this, under law ninety daystime
isgivenand on expiry of thistimethe department was expected
to refund thismoney, sinceitisaGovernment Department. So,
unlikethe ordinary citizen another three months of gracetime
may be given for taking action. So, the department should have
rel eased thisamount within the reasonabl etime of six months,
namely by 31st December, 2001. Unfortunately, this has not
been done. So, | think after expiry of 31% December, 2001 the
Government hasno justification for withhol ding thismoney, and
| hold thisisan negligent inaction on the part of the Government.
The Government cannot deprivethe enjoyment of the property
without due recourse to law and this withholding cannot be
termed to be alawful one nor an established procedure under
thelaw. Therefore, thisinactioniswholly unjustified and thishas
really caused the deprivation of the petitioner’ senjoyment of the
property namely theaforesaid amount. Therefore, thisispositively
violative of the provision of Article 300A in Chapter IV under
Part XI1 of the Constitution of India. When thereis breach of
consgtitutional right either by omission or by commission by the
State such breach can be remedied under Article 226 of the
Congtitution of India. The petitioner could have earned interest
during this period but because of the withholding thiscould not
bedone. | findin support of my observation from thejudgment
cited by Mr. Chowdhury as above. In that case a pre deposit
amount was directed to be refunded with interest at the rate of
15% per annum. Of course at that point of time the rate of
interest of Bank might be higher, but having regard to the present
facts and circumstances of this case the rate of interest as
allowable now admittedly by the Reserve Bank of Indiain case
of itsbond not exceeding 8% per annum, will be appropriate.
Therefore, | direct the respondentsto pay interest at the rate
of 8% on the aforesaid amount of Rs.10 lacsto be cal cul ated
from January 2002 till 3rd April, 2003 when the payment of
principal amount waseffected. Thispayment of interest shall be

199
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made within a period of three months from the date of
communication of thisorder. However, therewill benointerest
for thisperiod.”

18. A Five Judge Bench of the Supreme Court in the matter of K. T.
Plantation Pvt. Ltd. & Anr.Vs. Sate of Karnatakareported at
(2011) 9 SCC 1 in para 143 held that:

(e) Public purposeis apre-condition for deprivation of a
person from his property under Article 300A and theright to
claim compensationisalsoinbuilt in that Articleand when a
person isdeprived of hisproperty the State hasto justify both
the grounds which may depend on scheme of the statute,
legidativepolicy, object and purpose of thelegidature and other
related factors.

19. A Division Bench of thisCourt inthe matter of Sate of Gujar at
Vs. Doshi Printing Pressreported at MANU/GJ/0420/2015 held
that:-

16. Fromthe conjoint reading of the decision of the Apex
Court inthe case of Sandvik AsiaLimited V's. Commissioner
of Income Tax & Others (supra) and thelatter decision of the
Larger Bench in the case of Commissioner of Income Tax,
Gujarat Vs. Gujarat Fluoro Chemicals (supra) it appearsthat
the liability to pay interest on interest by the Revenue is not
approved and to that extent the contention of the Revenue can
be maintained. But the further contention of the Revenue that
no interest whatsoever would be payableif the refund of the
amount of tax or refund of the amount deposited towards tax
isto bemade, no interest whatsoever would be avail able by way
of compensatory measure.

17. In our view, the general principles for awarding
compensation to the Assesseefor the delay inreceiving monies
properly dueto it isnot disapproved by the Larger Bench of
the Apex Court in the case of Commissioner of Income Tax,
Gujarat Vs. Gujarat Fluoro Chemicals(supra).”
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13. Inour view, the above-referred observation made by
this Court in the above-referred decision in case of Gujarat
Fluoro Chemicals (supra) isacomplete answer to the contention
of thelearned A.GP. that the interest can be awarded even if
not expressly barred by the statute or that the taxing statuteis
silent about thesame”.

201

20. Theword‘Compensation’ hasbeen defined in P. Ramanatha

“An act which aCourt ordersto be done, or money which
aCourt ordersto be paid, by aperson whose acts or omissions
have caused loss or injury to another in order that thereby the
person damnified may receive equal value for hisloss, or be
madewholein respect of hisinjury; the consideration or price
of aprivilege purchased; some thing given or obtained as an
equivalent; therendering of an equivalent invaue or amount; an
equivalent given for property taken or for an injury done to
another; thegiving back an equivaent in either money whichis
but themeasure of value, or in actual value otherwise conferred;
arecompenseinvalue; arecompensegiven for athing received
recompense for the whole injury suffered; remuneration or
satisfactionfor injury or damageof every description; remuneration
for loss of time, necessary expenditures, and for permanent
disability if
such be the result; remuneration for the injury directly and
proximately caused by abreach of contract or duty; remuneration
or wages given to an employee or officer.”

Aiyar’sAdvanced Law Lexicon 3rd Edition 2005 page 918 as
folows

21. Wemay now reproducethe Chart indicating thedelay indays:-

Delay in refund for SARAF NATURAL STONE

Mon- Invoice Refund Date of 7 days Dateof Delay
th  Date Amount  filingof from Refund in
GSTR3 Reun days
Hling

dly  06/07/17 12018 25/08/2017 01/09/17 18/06/2018

290
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17 10/07/17 16380 25/04/2018 236
10/07/17 12763 25/04/2018 236
11/07/17 2,33,103 04/12/17 o7
12/07/17 2,77,949 04/12/17 7
13/07/2017 9183 25/04/2018 236
13/07/2017 2,17,718 04/12/17 94
13/07/2017 12534 25/04/2018 236
14/07/2017 1,97,712 04/12/17 94
14/07/2017 2,26,655 04/12/17 94
14/07/2017 19720 25/04/2018 236
15/07/2017 16274 04/12/17 7
15/07/2017 25464 25/04/2018 236
15/07/2017 12333 25/04/2018 236
15/07/2017 14917 25/04/2018 236

22. Theposition of law appearsto bewell-settled. Theprovisions
relating to an interest of delayed payment of refund have been
cons stently held asbeneficial and nondiscriminatory. Itistruethatin
thetaxing statute the principles of equity may havelittleroleto play,
but at the sametime, any statute in taxation matter should al so meet
with thetest of constitutional provision.

23. Therespondentshave not explained in any manner theissue of
delay asraised by thewrit-applicants by filing any reply.

24. Thechartindicatingthedeay referred to above speaksfor itself.

25. Intheoverall view of the matter, we are inclined to hold the
respondentsliableto pay simpleinterest on the delayed payment at
therate of 9% per annum. Theauthority concerned shall look intothe
chart provided by thewrit-applicants, whichisat Page-30, Annexure-
D tothewrit-gpplication and cal cul ate the aggregate amount of refund.
Onthe aggregate amount of refund, thewrit-applicantsareentitled to
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9% per annum interest from the date of filing of the GSTR-03. The
respondents shall undertakethisexerciseat the earliest and calculate
the requisite amount towards the interest. Let this exercise be
undertaken and compl eted within aperiod of two monthsfrom thedate
of receipt of thewrit of thisorder. The requisite amount towardsthe
interest shall be paid to the writ-applicants within a period of two
months from the date of receipt of the writ of this order.”

Thus, this Court directed the applicants herein to pay simpleinterest
on the delayed payment @ 9% per annum. This Court also directed the
applicantsto look into the chart provided by thewrit applicantsAnnexure-
D page-30 of the main matter.

By thisapplication, the applicants seek review of our order to thelimited
extent that the directions could not have been for making payment @ 9%
per annum but, infact, it should have been @ 6% per annum as provided
under Section 56 of the CGST Act.

“Section-56: Interest on Delayed Refunds:

If any tax ordered to berefunded under sub-section (5) of section
54 to any applicant isnot refunded within sixty daysfrom the date of
receipt of application under subsection (1) of that section, interest at
such rate not exceeding six per cent. as may be specified in the
notificationissued by the Government on the recommendationsof the
Council shall be payable in respect of such refund from the date
immediately after theexpiry of sixty daysfrom the date of receipt of
application under the said sub-section till the date of refund of such
tax:

Provided that whereany claim of refund arisesfrom an order passed
by an adjudicating authority or Appellate Authority or Appellate
Tribunal or court which has attained finality and the same is not
refunded within sixty daysfrom the date of receipt of application filed
consequent to such order, interest at such rate not exceeding nine per
cent. asmay be notified by the Government on therecommendations
of the Council shall be payablein respect of such refund fromthedate
immediately after theexpiry of sixty daysfrom the date of receipt of
applicationtill the date of refund.

Explanation: For the purposes of this section, where any order of
refund ismade by an Appellate Authority, Appellate Tribunal or any court
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against an order of the proper officer under sub-section (5) of section 54,
the order passed by the Appellate Authority, Appellate Tribunal or by the
court shall be deemed to be an order passed under the said subsection (5).”

Having heard thelearned counsel appearing for the partiesand having
gonethrough thematerialson record, we are of theview that no caseismade
out for review of the order passed by this Court dated 10-7-2019. Having
regard to the peculiar factsand circumstances of the case, this Court thought
fit to award interest @ 9% per annum.

Inview of theabove, thisapplication failsand ishereby rejected. Rule
isdischarged.
a
(2020) 65 TLD 204 In the High Court of Bombay
Hon’'ble S.J. Kathawalla & Madhav J. Jamdar, JJ.
Saha Hospitality Ltd.
Vs.
The Sate of Maharashtra & Ors.
WP-LD-VC- No. : 112 of 2020
August 14, 2020
Deposition : In favour of petitioner

Show cause notice - Email sent to the petitioner was merely an
intimation of payment of interest U/s. 50 of CGST Act and not the
final order.

Writ petition disposed of

Mr. Gautam Ankhad, Mr. I shaan Patkar i/b. Mr. Aditya Chopra, and Mr.
Adesnh Agarkar on behalf of Victoriam Legalis, for the Petitioner.
Ms. Jyoti Chavan, AGPfor the Respondent/State.

;. ORDER ::
(THROUGH VIDEO CONFERENCING)
PC:-

1. ThePetitioner hasfled the above Writ Petition challenging the orders
dated 17th February, 2020 and 19th June, 2020 issued by Respondent No.2
- The Deputy Commissioner of State Tax, D.C. E-634, L.T.U.-3 (impugned
orders).
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2. According to the Petitioner, by theimpugned orders, Respondent No.
2 seeksto directly recover interest under Section 50 of the GST Act through
coerciverecovery provisionsof Section 79. Thisisclearly in contravention
of Section 78 of the GST Act, which providesfor athree-month breathing
period after the passing of any order, beforethe coerciverecovery provisons
of Section 79 can be invoked.

3. Itisfurther submitted by the Petitioner that theimpugned ordersare
passed without issuing any show cause notice and without giving ahearing
to the Petitioner. The Petitioner isnot aware of how theinterest calculation
has been arrived at.

4. ThePetitioner hasa so submitted that Respondent No.2 isthreatening
toinitiate coerciverecovery proceedings under Section 79 of the GST Act
if the amount is not paid within a period of 7 days.

5. TheRespondent No.2 hasfled itsAffidavit in Reply dated 27th July,
2020. Paragraph 18 of which reads thus:

“18. With respect of paragraph No. 5 of the above Petition, |
deny the conclusion arrived at by the Petitioner. It is humbly
submitted that the email was sent to the Petitioner on 17th
February, 2020 and 19th June, 2020 was merely an intimation of
payment of interest under section 50 of CGST Act / MGST Act,
2017. The payment of interest is on account of late fling of Return-
GSTR 3B from July, 2017. This office is conscious of the
procedure required to be followed by it to recover and will
initiate the recovery proceeding with issuance of show case
notice, working of interest calculation and further actions as
per provisions of law. There is no intention of this office to
directly recover interest under Section 50 of the CGST/MGST
Act, 2017. | therefore say that the above Writ Petition isnot only
without merits but premature and hence liable to be dismissed.”

(emphasis supplied)

6. Inview of the above statements madein paragraph 18 of the Afdavit
in Reply dated 27th July, 2020 fled by Respondent No.2, the Learned
Advocate appearing for the Petitioner isnot pressing for reliefssought inthe
Writ Petition. The Writ Petition isaccordingly disposed of .

7. Thisorder will bedigitally signed by the Private Secretary of thisCourt.
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All concerned will act on production by fax or email of adigitaly signed copy
of thisorder.

a

(2020) 65 TLD 206 In the High Court of Madras
Hon' ble K. Ravichandrabaabu, J.

Shree M. Revathi Printers

Vs.

The Deputy Commissioner, Chennai & Other

W.P. No. : 7811 of 2020 & W.M.P. Nos.: 9215 & 9216 of 2020

July 22, 2020
Deposition : In favour of petitioner

COVID-19 - Attachment of bank account for realizing tax dues
- TheHigh Court allowed 6 monthstimefor payment of balancedue
and also directed the respondents to defreeze bank account.

Writ petition disposed of

Mr. S. lamvaludhi for the petitioner.
Mrs. R. Hemalathastanding counsel for R1 & Mr. C. Mohanfor M/s. King
& Patridge, for R2.

:: ORDER ::
Thismatter istaken up for hearing through Video Conferencing mode.

2. Thiswrit petition is filed challenging the proceedings of the first
respondent dated 28-2-2020, attaching the bank account of the petitioner
maintained in the second respondent Bank for realising the tax dues
amounting to asum of Rs.83,58,962/-.

3. Thegrievanceof the petitioner isthat in view of the present lock down
situation dueto COV1D-2019, the petitioner isnot in aposition to run the
business and therefore, they are not in a position to settle the dues
immediately.

4. Mr. S. llamvaludhi, learned counsel for the petitioner submitted that the
petitioner isnot disputing their liability to pay theamount due, but they only
seek sometime for making payment. He has al so submitted that since the
bank account is attached, the petitioner isnot in aposition to run the day-
to-day life even to pay salary to the employees.
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5. When the matter was taken up for hearing in the last occasion, the
learned counsel for the petitioner submitted that the petitioner will pay the
entiredues, if 6 monthstimeisgranted.

6. Accordingly, the petitioner also filed an affidavit dated 20-7-2020,
giving an undertaking that if 6 monthstimeisgranted, the petitioner will be
in aposition to settle the dues, due to the first respondent. The operative
portion of the affidavit at Paragraph Nos.5 & 6 reads asfollows:

“5. | respectfully submit that | have given an undertaking that if six
monthstime hasbeen granted to methat | will beinapositionto settle
the GST dues, dueto the 1st respondent to that effect | was directed
tofilean affidavit.

6. | respectfully submit that and | solemnly affirmwithin six months
from the date of the order of thisHon' ble High Court | will oncefor
all settlethe GST dues, dueto the 1st respondent the cal cul ation of
arrears of GST dues payable by me to the 1st respondent narrated
below:

GST Due : Rs.83,58,962/-

Deducted fromthe : Rs.12,45,662/- (deducted on
petitioner’s Bank account 15-4-2020)

Balance due amount : Rs.71,13,300/-"

7. Mrs.R. Hemaatha, learned standing counsel for thefirst respondent,
on the other hand, submitted that payment of admitted dues of the petitioner
cannot be delayed, astheimpugned proceedingswasissued only when the
petitioner defaulted in paying the said admitted dues.

8. It is stated that after making attachment, the first respondent has
deducted asum of Rs.12,45,662/- from the bank account of the petitioner
maintained in the second respondent Bank. Now, the petitioner wantsto
make the bal ance payment within 6 months as stated supra. Considering the
present COV OI D-2019 pandemic situation and the continuouslock down
and that thelossof businessisnot only to the petitioner but to various people,
thisCourt isof theview that someindulgence can be shown to the petitioner
so that they can have a breathe by dealing with their account, more
particularly, when they have given an undertaking to settle the dueswithin
aperiod of 6 months. At thisjuncture, it isto be noted that the bank has
already deducted a sum of Rs.12,45,662/- out of the petitioner’s bank
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account.

9. Consdering al thesefactsand circumstances, thisCourt isof theview
that thefollowing order will protect the interest of both parties.

10. Accordingly, this Writ Petition is disposed of, with the following

directions

(& Thepetitioner shall pay the balance due amount within 6 monthsfrom
today to thefirst respondent.

(b) If the petitioner failsto makefull payment within the above stipul ated
period, itisopentothefirst respondent to resort to theremedy available
under law to recover the said amount.

(¢) Inview of theundertaking given by the petitioner as stated supra, the
first respondent isdirected to de-freeze the bank account maintained
by the petitioner in the second respondent bank forthwith.

(d) Insofar astheinterest claimif any, itisopento thefirst respondent to
issue fresh proceedingsto the petitioner and if any such proceedings
isissued, it isopen to the petitioner to agitate against the samein the
manner known to law.

No costs. Consequently, connected miscellaneous petitions are closed.
J
(2020) 65 TLD 208 In the High Court of Andhra Pradesh
Hon’'ble M. Seetharama Murti & Ms. J. Uma Devi, JJ.
Sri Siddhi Kalko Bhagavan Stone Crusher
Vs.
The Assistant Commissioner ST & Others
Writ Petition No. : 9324 of 2019
April 18, 2020
Deposition : In favour of petitioner

Appeal - TheHigh Court held when substantial justiceispitted
against technical considerations, it isalways necessary to prefer the
ends of justice and directed the respondents to entertain manually
filed appeal - Section 107 of APGST Act, 2017 and Rule 108.

Writ petition allowed
The appeal of the petitioner was rejected on the ground that the
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appeal of the petitioner is not qualified for admission, as the petitioner
did not adhere to the provisions in Section 107 of A P.GST. Act, 2017,
and Rule 108 of APGST Rules, 2017.

C. Sanjeeva Rao for the petitioner.
GPfor Commercial Tax APfor the respondent.

;. ORDER ::
The Order of the Court wasmadeby M. SEETHARAMA MURTI,
J.:

InthisWrit Petition, under Article 226 of the Constitution of India, the
challengeisto theregjection order, dated 22-9-2018, of thelearned Appellate
Joint Commissioner (ST), Vijayawada, whereby the appeal of the petitioner
was rejected on the ground that the appeal of the petitioner isnot qualified
for admission, asthe petitioner did not adhereto the provisionsin Section
107 of A.PRGS.T. Act, 2017, and Rule 108 of APGST Rules, 2017.

Learned counsel for the petitioner having drawn the attention of the
Court to the said provisions af orementioned woul d contend asfollows: * As
per the said Rule, an appeal to the appellate authority under sub section (1)
of Section 107 shall befiled intherequired form, along with the relevant
documents either electronically or otherwise and hence, the petitioner is
entitled tofiletheapped either eectronically or otherwiseandthat inthecase
on hand unlessthe order, which isbeing sought to beimpugned, is uploaded
intheweb portal, it isnot possible to prefer an appeal electronically and
that in theinstant case the said requirement of uploading the order is not
fulfilled. Inthelight of therule position obtaining, the appel late authority ought
to have entertained the appeal or inthe aternative ought to have given an
opportunity to the appellate/petitioner to comply with the provisions
af orementioned instead of rejecting the appeal by theimpugned order.’

L earned Standing Counsel for the respondentswould submit that no
notification asenvisaged under Rule 108 af orementioned wasissued by the
Commissioner. However, hewould point out from theimpugned order that
it was noticed in the said order that the appeal isnot filed electronically
through GS.T Web Portal in form GST APL-01, even after ample
opportunity was given to the petitioner.

Having regard to the facts and submissions and as the case of the
petitioner requires adjudication on meritsand when substantia justiceispitted
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against technical considerations, it isalwaysnecessary to prefer the ends of
justice, we are of the considered view that the request of the petitioner merits
consideration. Such coursea sowould help the petitioner in having hiscause
decided on merits.

Intheresult, thewrit petition isallowed and the impugned rejection
order is set aside with a direction to the 2nd respondent to entertain the
appeal of the petitioner and pass appropriate orders, in accordancewith the
procedure established by law, however, after giving an opportunity of
personal hearing to the petitioner.

No order as to costs.
Asasequel, pending miscellaneous petitions, if any, shall stand closed.
J

(2020) 65 TLD 210 Beforethe National Anti-Profiteering Authority
Shri B.N. Sharma, Chairman,

Shri J.C. Chauhan & Shri Amand Shah, Technical Member

Pushpak Chauhan & Other

Vs.

Harish Bakers & Confectioners Pvt. Ltd.

Case No. : 45/2020

August 18, 2020

Deposition : In favour of petitioner

NAA - Profiteering - Reduction in rate - Since, no penalty
provisionswerein existence between the period w.e.f. 15-11-2017 to
31-3-2018 when the Respondent had violated the provisionsof Section
171 (1), the penalty prescribed under Section 171 (3A) cannot be
imposed on the Respondent retrospectively.

Nonefor the Applicant.
Ms. Monika Goel, Advocate for the Respondent.

:: ORDER ::
1. Thebrief factsof the present case arethat the Applicant No. 2 (here-
in-after referred to as the DGAP) vide his Report dated 18-6-2018,
furnished to this Authority under Rule 129 (6) of the Central Goods &

Services Tax (CGST) Rules, 2017, had submitted that he had conducted
an investigation on the complaint of theApplicant No. 1 and found that the
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Respondent had not passed on the benefit of reduction in therate of GST
from 28% to 18% in respect of thetwo productsviz. the Nestle Munch Nuts
32 Gm. Chaocol ate and the Cadbury Dairy Milk Chocol ate with effect from
15-11-2017, as per the provisions of Section 171 (1) of the CGST Act,
2017. Vide his above Report the DGAP had also submitted that the
Respondent had denied the benefit of GST rate reduction to hiscustomers
amounting to Rs. 15,958/, pertaining to the period w.e.f. 15-11-2017 to
31-3-2018 and had thus indulged in profiteering and violation of the
provisions of Section 171 (1) of the above Act.

2. ThisAuthority after careful consideration of the Report dated 18-6-
2018 had issued notice dated 25-6-2018 to the Respondent to show cause
why the Report furnished by the DGAP should not be accepted and his
ligbility for violation of theprovisionsof Section 171 (1) should not befixed.
After hearing both the partiesat |length thisAuthority videitsOrder No. 17/
2018 dated 7-12-2018 had determined the profiteered amount as Rs.
15,958/- as per the provisions of Section 171 (2) of the above Act read
with Rule 133 (1) of the CGST Rules, 2017 pertaining to the period from
15-11-2017 to 31-3-2018 and al so held the Respondent in viol ation of the
provisions of Section 171 (1).

3. During the course of the hearing therefore, it was held that the
Respondent had not only collected extraamount on account of price of the
above productsfrom the consumersbut he had al so compelled them to pay
more GST on the additional amount realised from them between the period
from 15-11-2017 to 31-3-2018 and therefore, he had apparently committed
an offence under Section 122 (1) (i) of the CGST Act, 2017 and hence,
he was liable for imposition of penalty under the provisions of the above
Section.

4. The Respondent was issued notice dated 1-1-2019 asking him to
explain why the penalty mentioned in Section 122(1) read with Rule 133 (3)
(d) should not be imposed on him.

5. TheRespondent vide his submissions dated 9-1-2019 has stated that
the penal provisionsunder Section 122 of theAct read with Rule 133(3)(d)
of the CGST Rules, 2017 should not beinvoked and penalty should not be
imposed on him as he had accepted and paid the amount which had been
determined by thisAuthority. He also submitted proof of payment of the
profiteered amount to theApplicant No. 1 and Consumer Welfare Fund as
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directed by the Authority vide Order No. 17/2018. He inter aliamade a
number of submissionsfor nonimposition of penalty. Themain submission
he has madeisthat penalty should only be imposed when thereisamens
rea and deliberate attempt to violate the provisions of law and as he has
complied with this Authority’s Order No. 17/2018 which depicted his
bonafideintentions, penalty should not beimposed upon him.

6. Wehavecarefully considered the submissionsof the Respondent and
all thematerial placed beforeusand it hasbeen reved ed that the Respondent
has not passed on the benefit of reduction in GST rate from 28% to 18%
on the above products w.e.f 15-11-2017 and hence, the Respondent has
violated the provisions of Section 171 (1) of the CGST Act, 2017.

7. Itisalsorevealed from the perusal of the CGST Act and the Rules
framed under it that no penalty had been prescribed for violation of the
provisionsof Section 171 (1) of the aboveAct, therefore, the Respondent
wasissued show cause noticeto state why penalty should not beimposed
on him for violation of the above provisions as per Section 122 (1) (i) of
the aboveAct as he had apparently issued incorrect or falseinvoicewhile
charging excess consideration and GST from the buyers. However, fromthe
perusal of Section 122 (1) (i) itisclear that theviolation of the provisions
of Section 171 (1) is not covered under it asit does not provide penalty
for not passing on the benefits of tax reduction and I TC and hence the above
penalty cannot beimposed for violation of the anti-profiteering provisions
made under Section 171 of the above Act.

8. Itisfurther revealed that vide Section 112 of the Finance Act, 2019
specific penalty provisions have been added for violation of the provisions
of Section 171 (1) which have comeintoforcew.ef. 1-1-2020, by inserting
Section 171 (3A).

9. Since, no penalty provisionswerein existence between the period w.ef.
15-11-2017 to 31-3-2018 when the Respondent had viol ated the provisions
of Section 171 (1), the penalty prescribed under Section 171 (3A) cannot
beimposed on the Respondent retrospectively. Accordingly, the notice dated
1-1-2019issued to the Respondent for imposition of penalty under Section
122 (1) (i) ishereby withdrawn and the present pendlty proceedingslaunched
against him are accordingly dropped.

10. Copy of thisorder be supplied to both the parties. File be consigned
after completion. 0
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(2020) 65 TLD 213  Authority for Advance Ruling, Madhya Pradesh
Manoj Kumar Choubey & VirendraKumar Jain, Members

Vippy IndustriesLtd., Dewas

Case No. : 17/2019

Rectification Order of Order No. 01/2020
February 28, 2020

AAR-MP - Rectification order - Bio Processed M eal - Preparation
of a kind used in Animal Feeding ‘Bio Processed Meal’ is entitled
to classify under HS Code 23099090.

Shri C.L. Dangi and Shri Ravi Shankar Raichoudhary, Advocate on bahalf
of the applicant

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and Service
Tax Act, 2017 and M adhya Pradesh Goods & Service Tax Act, 2017)

(Rectified Order of No. 01/2020 dated 2-1-2020 under Section 102
Central Goods and Service Tax Act, 2017 and Madhya Pradesh Goods
& Service Tax Act, 2017)

1. M/s. Vippy Industries Ltd. [Plot No. 112], Industrial Area A.B.
Road, Dewas (hereinafter referred to asthe Applicant) [will manufacture
finished productsviz. “ Preparation of akind usedinAnimal Feeding - Bio
Processed Meal” whichwill beused for animal feeding only]. TheApplicant
ishaving aGST registrationwith23AABCV1297N3ZY effected from 30-
3-20109.

2.  The applicant has sought Advance Ruling on the confirmation of
classification of the product “ Preparation of akind used in Animal Feeding
- Bio Processed Meal” falling under HS Code 23099090. The applicant has
provided thefollowing processfor manufacture of said product. Theadvance
Ruling in this matter was pronounced on 2-1-2020. The order, however,
suffers from certain errors, as pointed out by the applicant vide their
application dated 28/29-1-2020 and dated 10-2-2020, that are apparent
onthefaceof therecords. They need to berectified. TheAuthority therefore
proceeds to examine the facts as pointed by the applicant.

3. Brief Facts of the Case:
3.1 Soybeanmeal (raw material) with 12% moistureisconveyed to buffer
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tank after removal of metal impurities. All raw material safter measurement
aresent into batch mixer for mixing, and then mix with liquid bacteria/Enzymes
inthecontinuous mixer through avariablefrequency screw conveyor which
regulatesitsflow rate. Moisture content is adjusted to around 40% - 50%
inthe continuous mixer. Finally Soybean meal after inocul ation and mixing
isdelivered to fermentation section.

3.2 After Inoculation Soybean meal through conveying equipment is
transported to fermentation bed & kept therefor 60-72 hours. Thethickness
of the material deck is designed to be within 75-150 mm range and may
be adjusted according to actual circumstances. The processing capacity of
fermentation bed will also be adjusted by changing the thickness of material
layer. During the fermentation process agitation of material may be needed
according to the processdesign. After the fermentation processthe material
isdischarged and collected by abelt conveyor to the drying section. Inthe
conveying process, some material may befall off the conveyor and needs
to be cleaned manually.

3.3 Thefermented Soybean meal isthen pre-dried by atube bundle dryer
to around 20-25% moisture content and then enterslive drying tower for
further drying at relatively low temperature. Theretentiontimeinsidethe
drying tower can be adjusted by adjusting the thickness of the material deck
in each tray of thedrying tower. The hot air inthe drying tower isutilized
repeated in each layer and then achieves energy efficiency and maintains
desirable colour of thefinished product.

3.4 Thedried med isthentransported through cold air transfer to pul veriser
for grindingto 1 mm sizeandisfinaly transported through pneumeatic transfer
to finished product buffer tank and then for measurement and packing.

3.5 Theend product will besold for use asAquatic feed including shrimp
feed, poultry feed, Cattlefeed & Pig feed in domestic and Export market.
Thisproduct will beused for consumption of Aquatic feed including shrimp
feed, poultry feed, Cattle feed & Pig feed etc.

3.6 BacteriaEnzymesaremixedinto soyabean mea & left for fermentation
for 60 to 72 hours (approx.) During thistimefollowing changestakesplace
inthemedl.



www.dineshgangrade.com

2020) Vippy IndustriesLtd., Dewas (AAR-MP) 215
S. Properties Soya bean  Bio-Processed Soya
No. meal Bean meal
1. Antinutritiona factor.
a. Glycinin 4-6 <0.5
b. B.Conglycinin 2-3 <0.2
2. PH. 6.5-7 4.5-5.0
3. LacticAcid 0.03-0.05 3-4

3.7. Theapplicant has provided thefollowing pointsin support of hisclaim
that the their end product will be used only Animal Feed:

(i) Theraw material for the preparation of Bio-Processed meal is soya
bean meal feed grade falling under HS code 23040030.

(i) Theprotein content of the feed gradeislessthan 50% and not fit for
human consumption. During the manufacturing process soya meal
undergoesthrough fermentation process.

(iif) The process uses biotechnology to convert protein structureto smaller
mol ecul ar weight to increase efficiency digestion and absorption.

(iv) 1talso breaksdown and reduce antigens or anti-nutrient substance due
to fermentation.

(v) Itisahighquality soyaprotein sourceof animal such asyoung animals
inAquatic feed including shrimp feed, poultry feed, Cattlefeed & Pig
feed.

(vi) Itfocusesontheuseof protein sourcesinanimal feed by replacing fish
meal, skim milk, milk replacer.

(vii) Fermented soyaprotein can be usein the variouskinds of feeds, such
as Poultry, Aqua, cattle, Pig feed etc.

3.8 Theapplicant hascited that Notification 02/2017-CT (Rate) dated 28-
6-2017 whereit ismentioned that Aquatic feed including shrimp feed and
prawn feed, poultry feed & cattle feed, including grass, hay & straw,
supplement & husk of pulses, concentrates & additives, wheat bran & de-
oiled cake (other than rice bran) falling under heading number 2309 of GST
Tariff attractsnil rate of GST.

3.9 Theapplicant hasalso cited that explanatory Noteto Heading 23.09
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applies, mutatis mutandis, to this heading.
23.09 - Preparationsof akind usedinanimal feeding.
2309.10 - Dog or cat food, put up for retail sale
2309.90 - Other

Thisheading covers sweetened forage and prepared animal feeding
stuffs consisting of amixture of several nutrientsdesigned :

(1) to provide the animal with a rational and balanced daily diet
(complete feed);

(2) to achieve asuitable daily diet by supplementing the basic farm-
produced feed with organic or inorgani ¢ substances (supplementary feed);
or

(3) for usein making compl ete or supplementary feeds.

Asper The Explanatory Notethe product “ preparation of akind used
inanimal feeding - bio processed meal (SOY PRO) isclassifiable under sub
heading 23099090.

3.10 Theapplicant hascited thefollowing caselawsin support of their case:

(& Asperdecision of AAR inthe case of National Plastic Industries
Ltd. reported in (2018) 16 GSTL 287 it has been decided that
classification to be decided as per terms of headings, sub headingsand
tariff item and the relevant section / chapter notes/ sub notesin terms
of interpretative rulesto the Customs Tariff.

(b) Asper decision of AAR - GST in the case of Maheshwari Sones
Supplying Company reportedin (2018) 13 GST L 345 Headingwhich
provide more specific description to be preferred over heading providing
genera description.

() Asper decision of AAR - GST in the case of C.P.R. Mill reported
in (2018) 17 GSTL 146 cattle feed has been classified under 2309 of
tariff and exempted vide Sr.No. 102 of Notification 02/2017 CT (Rate).

(d) Asperdecisonof AAR-GST inthecaseof SRIVET HATCHERIES
reported in (2018) 19 GSTL 140 (AAR-GST) and held that Biofos
mono calcium phosphate/Di-cal cium phosphate- Animal/ Poultry/Aqua
feed supplement - Exemption under GST - Admissibility - Aforesaid
product classifiable under Tariff Item 2309 90 90 of Customs Tariff Act,
1975, isafeed grade mono calcium phosphate and being marketed
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accordingly - Thusitisfully covered under Entry 102 of Notification
No. 2/2017-C.T. (Rate) - Exemption admissible.

4. Questionsraised Before The Authority:-
Thefollowing questions have been posted beforethe A uthority:-

Whether the product “ Preparation of akind used in Animal Feeding -
Bio Processed Med” will fall under HS Code 23099090 and applicablerate
of GST on said product shall be NIL asper Notification 02/2017-CT (Rate)
dated 28-6-20177?

5. Officer’'sView Paint:

The Superintendent (Tech), CGST & Central Excise, Division Dewas
videhisletter ENo. 1V (16)100/Misc./Tech/CGST/17-18/Pt.11/1409 dated
7-11-2019, hasforwarded department’sview point in respect of theissue
raised intheApplication. Itissubmitted in the report that the statement of
relevant facts mentioned in the application by the party appearsto be correct.

6. Record of Personal Hearing: Shri C.L. Dangi, Advocate and Shri
Ravi Shankar Choudhary Advocate of the applicant, has appeared for
Personal Hearing and reiterated the points mentioned in their written
submission dated 26-7-2019, 14-10-2019 and 18-11-2019.

7. Discussion and Findings portion in the order dated 2-1-2020
reads as under :-

7.1 Wehave carefully considered the submissions made by the applicant
inthe application, the pleadings on behalf of the A pplicant made during the
course of personal hearing. Wefind that theissueraised in the application
issgquarely covered under Section 97(2)(a)/(b) of the GST Act 2017 being
amatter related to classification of the product, being produced by the
applicant and applicability of a cited Notification. The applicant have
compliedwiththed | therequirementsfor filing thisapplication aslaid down
under thelaw. Wetherefore admit the gpplication for consideration on merits.

7.2 Goingthrough the application of the party, it isfound that the applicant
has sought confirmation of classification of their product to whom they term
it“Preparation of akind usedin Animal Feeding - Bio Processed Med” fdling
under HS Code 23099090. Further, it is noted that the main raw material
for the said preparationis ‘Meal of Soyabean’.

Further, the applicant has provided thefollowing reasoning to establish
that the said product ismeant for Animal Feeding:
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“The protein content of the feed grade is less than 50% and not
fit for human consumption. During the manufacturing process soya
meal undergoes through fermentation process. The process uses
biotechnology to convert protein structure to smaller molecular
weight to increase efficiency digestion and absorption. It also breaks
down and reduce antigens or anti-nutrient substance due to
fermentation”.

7.3 Wefurther noticethat the applicant videtheir | etter dated 18-11-2019
has submitted an additiona reply acknowledging atypographica error inpara
15F of their advancereply application submitting therein thefollowing:

“I'n continuation of our application dated 25-7-2019 and hearing
on 14-10-2019 for classifying our products under heading 23099090
‘Preparation of a kind used in animal feeding - bio processed meal’
the applicant wish to further inform that in place of statement as
mentioned in 15(f) of our advance Ruling Application “ The Protein
content of the feed grade is less than 50% and not fit for human
consumption” should be read as “ The Protein content of the feed
grade is up to 52%" .

7.4 Itisnoted that the applicant isrenowned manufacturer of soyabased
products used for the consumption of general public namely SoyaFlakes/
Grits, Soya Flour, Soya lecithin, Soya Protein / TVP etc. They are aso
engaged in the manufacturing various products meant for animal feeding
namely GMO Soyabean meal, non GMO Soya Grits etc. They are also
manufacturing soya products for industrial use. The products meant for
industrial useand for consumption of general public areleviableto various
rates of GST whereas the applicant has claimed the chapter heading of
23099090 which isexclusively meant for animal feed and attractsnil rate
of duty. Insuch asituation, acritical analysisisrequired to establish that the
said product ismeant only for animal feed.

7.5 Theapplicant hasclaimed the classification under HSN Code 23099090
whichisexclusively meant for animal feed and attractsnil rate of GST. The
chapter note 2309 reads as under:

“Note: Heading 2309 includes products of a kind used in animal
feeding, not elsewhere specified or included obtained by processing
vegetable or animal materials to such an extent that they have lost the
essential characteristic of the original material, other than vegetable
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waste, vegetable residues and by products of such processing. Further
the tariff heading 23099090 is detailed as under:

23.09 Preparations of akind used in animal feeding.

2309.10 Dog or cat food, put up for retail sale

2309.90 Other

23099010  Compounded animal feed

23099020  Concentratesfor compound animal feed
Feed for fish (prawn etc.)

23099031  Prawnand shrimpsfeed

23099032  Fishmeal in powdered form

23099039  Others

23099090  Others

Further, the Notification 02/2017-CT(Rate) dated 28-6-2017 and
corresponding notification issued under MPGST Act has exempted intra-
State supplies of goods, the description of whichisspecified in column (3)
of the Schedul e appended to the said notification, falling under thetariff item,
subheading, heading or Chapter, as the case may be, as specified in the
corresponding entry:

Sl.  Chapter heading/ Description of goods

No. subheading/Tariff item

102. 2302, 2304, 2305, Aquatic feedincluding shrimp feed and
2306, 2308, 2309 prawn feed, poultry feed & cattlefeed,

including grass, hay & straw, supplement
& husk of pulses, concentrates &
additives, wheat bran & de-oiled cake.

7.6 From above it is derived that the Chapter heading 23099090 is
exclusively meant for animal feed. It is noted that the applicant has not
provided any evidenceto provethat the said product “ Bio Processed Meal”
ismeant for animal feed. Wefind that the applicant isrenowned manufacturer
of soyabased products, both for general public, for animal feed aswell as
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forindustria use. Insuchasituation, acritical analysisisrequired to establish
that the said product ismeant only for animal feed.

Wefurther noticed that in their Advance Ruling application, they have
mentioned at point 15(f) that:

“The Protein content of the feed grade is less than 50% and not
fit for human consumption”.

We further noticed that videtheir |etter dated 18-11-2019, they have
submitted fresh pleathat above clausein their Advance Ruling application
should be read as under:

“The Protein content is up to 52%".

From above, itisclear that they have a'so removed theline“ and not
fit for human consumption”

7.7 Fromtheabovediscussion, itisclear to usthat there are not evidences
insupport of the applicant’sclaim that the said product fallsunder Chapter
heading 23099090. The applicantswithdrawn of the comment that “and not
fit for human consumption”, further substantiatesour contention.

7.8 Astheapplicant hasfailed to submit any evidenceto support their claim
of Chapter heading 23099090 for their product, and therefore the applicant
isnot entitled to claim NIL rate of duty under as per Notification 2/2017-
CT (Rate) dated 28-6-2017 and corresponding notification issued under
MPGST Act. We hold accordingly.

8. RULING of earlier order dated 2-1-2020

(Under section 98 of Central Goods and Services Tax Act, 2017 and the
Madhya Pradesh Goods and Services Tax Act, 2017)

1. TheProduct “Preparation of akind used in Animal Feeding - Bio
Processed Meal” isnot entitled to classify under HS Code 23099090 and
therefore not entitled for the benefit of Notification No. 02/2017-CT(Rate)
dated 28-6-2017 and corresponding notification issued under MPGST Act.

2. Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.”

9. Submission of applicant under Section 102 of CGST Act, 2017
and Record of (personal hearing dated 27-2-2020.

The applicant submitted application dated 28/29-1-2020 & dated 10-2-
2020 under Section 102 of CGST Act. 2017 pointing out the error apparent
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on face of the record for amendment of the order No. 01/2020 dated 2-
1-2020. Shri Ravi Shankar Raichoudhary Advocate of the applicant, has
appeared for Personal Hearing on 27-2-2020 and reiterated the points
mentioned in their further submission dated 28/29-1-2020 and 10-2-2020.

10. Error asapparent from theface of therecord being pointed out
by the applicant vide application dated 7-2-2019 under 102 of CGST
Act, 2017 for amendment of the order number 01/2020 asreferred
above.

() Theapplicant wishesto draw attention of Section 102 (Rectification of
advance ruling) of the CGST Act, 2017 which reads as under:

The Authority or the Appellate Authority [or the National
Appellate Authority may amend any order passed by it under
section 98 or section 101 [or section 101C, respectively], so asto
rectify any error apparent on the face of the record, if such error
is noticed by the Authority or the Appellate Authority [or the
National Appellate Authority] on its own accord, or is brought to
its notice by the concerned officer, the jurisdictional officer, the
applicant [appellant, the Authority or the Appellate Authority]
within a period of six months from the date of the order:

Provided that no rectification which hasthe effect of enhancing
the tax liability or reducing the amount of admissible input tax
credit shall be made unless the applicant or the appellant has been
given an opportunity of being heard.

(i) Theapplicantintheir forwarding letter dated 28/29-1-2020 also has
drawn attention of theAAR that:

The Supreme Court inthecaseof ASSTT. COMMR.,INCOME
TAX, RAJKOT Versus SAURASHTRA KUTCH STOCK
EXCHANGELTD. 2008 (230) E.L.T.385(S.C.) hasgivendirection
regarding thematter of dealing with rectification of mistake. Therelevant
portion of the order reads as under:

Rectification of mistake - Scope of - A patent, manifest and
self-evident error which does not require elaborate discussion of
evidence or argument to establish it, can be said to be an error
apparent on face of record and can be corrected while exercising
certiorari jurisdiction - An error cannot be said to be apparent on
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face of record if one has to travel beyond record to see whether
judgment is correct or not - An error apparent on face of record
means an error which strikes on mere looking and does not need
long drawn-out process of reasoning on points where there may
conceivably be two opinions - Such error should not require any
extraneous matter to show its incorrectness and it should he so
manifest and clear that no court would permit it to remain on
record - Section 254(2) of Income Tax Act, 1961.

Rectification of mistake - Non-consideration of a decision of
Jurisdictional Court or of the Supreme Court can be said to beamistake
“apparent from record” which could berectified under Section 254(2)
of Income Tax Act, 1961.

10.1 Intermsof the Section 102 of CGST Act, 2017, the applicant requests
authority of advanceruling to amend the order passed under Section 98 of
the CGST Act, 2017 asfollowing error are apparent in the order delivered
by authority of advanceruling.

@

()

The authority hastaken view that the applicant hasreplaced 52% in
place of 50% and removed the part “and not fit for human
consumption” intheir additional submissionon 18-11-2019 fromthe
line“ The protein content of thefeed gradeislessthan 50% and
not fit for human consumption” as mentioned in 15(f) of original
application.

Inthisregard the completetext of 15(1) asmentionedintheoriginal
application isreproduced below:

“ Scientific base to prove the fact that the end product will
be used only for PREPARATION OF A KIND USED IN
ANIMAL FEEDING — BIOPROCESSED MEAL - The raw
material for the preparation of Bio-Processed meal is soya bean
meal feed grade falling under HS code 23040030. The protein
content of the feed grade is less than 50% and not fit for human
consumption. During the manufacturing process soya meal
undergoes through fermentation process. The process uses
biotechnology to digest protein structure to smaller molecular
weight, increase efficiency digestion and absorption. It also breaks
down and reduce antigens or anti-nutrient substance due to
fermentation. It isa high quality soya protein source of animal such
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©
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as young animals in Aquatic feed including shrimp feed, poultry
feed, Cattle feed & Pig feed. It focuses on the use of protein sources
in animal feed by replacing fish meal, skim milk, milk replacer.
Fermented soya protein can be use in the various kinds of feeds,
such as Poultry, Aqua, cattle, Pig feed etc.

The product being manufactured will only be used for
animal feeding and not for in other purpose”

Theapplicant wishesto bringto noticethat the para 15(f) starts
inoriginal application asunder:-

“The raw material for the preparation of bio-processed meal
is soya bean meal feed grade falling under HS code 23040030. The
protein content of the feed grade is less than 50% and not fit for
human consumption.”

Subsequently videletter dated 18-11-2019 the gpplicant submitted that
the words ‘ The protein content of the feed grade is less than 50%
and not fit for human consumption’ should be read as‘ The protein
content of the feed grade is less than 52%'.

Regarding changing of protein content from lessthan 50%to “ up to
52%" isconcerned, the applicant wishesto submit that sometimesit
receives raw material with protein content more than 50% but not
exceeding 52%. Hence, in order to give a true and correct picture
beforetheauthority of advanceruling, they madethe necessary changes.
Regarding removal of words‘and not fit for human consumption’
isconcerned, the applicant wishesto submit that the said wordspertain
to the raw material of the product under consideration i.e. ‘Bio
Processed Meal’. It has got no bearing on the use of their finished
product and classification of their final product. Thefinal product will
only be used for animal feeding and not for any other purpose. The
final product will not be suitablefor human consumption because
of presence of higher bacterial counts.

Theaforesaid text [starting line of para 15(f) as mentioned above] is
related to for theraw materia to be used in the manufacture of finished
products.

Theauthority for advance ruling by mistaketook this pleathat
the words ‘the protein content of the feed grade is lessthan 52%’
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were meant for finished products whereas a continuous reading of
Para 15(f) “ The raw material for the preparation of bio-processed
meal issoya bean meal feed gradefalling under HS code 23040030.
The protein content of the feed grade is less than 50% and not fit
for human consumption” clearly indicates that this part of the
submission relatesto raw materialsand not for the finished products
asobserved by the authority of advanceruling. Thus, itisamply clear
that on the face of the order error has been occurred and so for
rectification of error Section 102 of CGST Act, 2017 is rightly
applicable.

The authority of advance ruling also observed that there are no
evidencesin support of the gpplicant’ sclaimthat the said products under
HScode 23099090 isfar from thetruth asthe processof fer mentation
of theraw materials etc. for manufacturing of the product has
been discussed in detail to prove the fact that the end product
will be used for preparation of a kind used in animal feeding.
Accordingly, the applicant has declared at the end of para 15(f) that
theproduct will only used for animal feedingand not for any other
pur pose. Thisdeclaration by the applicant was meant for the finished
product and by mistake cognizance of thisfact was not taken by the
authority of advanceruling.

The aforesaid facts |eave no doubt that the product soyameal being
manufactured by the applicant through fermentation processwill only
be used for animal feeding and not for any other purpose. Accordingly,
it should be classified under HS code 23099090.

Thevariousdecisionsand explanatory Note explanation quoted inthe
application on classification of animal feed was not discussed by the
authority of advance ruling. This declaration “the product being
manufactured will only beused for animal feeding and not for in
other purpose” along with technical details of manufacturing
processasindicated above (in para 15(f) of original application)
confirmsthat the products being manufactured by the applicant will and
will only be used for animal feeding and thus their products should
correctly under heading 23099090 and should enjoy the exemption
under GST asper Notification No. 2/2017-CT(Rate) dated 28-6-2017
and corresponding notification issued under MPGST Act. At thisstage
theapplicant would liketo add that they have cleared their product only
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for animal feed and asper the spirit and schemeof the Govt. they
must get exemption on their product used exclusively for animal
feed.

10.2 Theapplicant also submitted application dated 10-2-2020 pointing
out the following error as apparent from the face of the record:

(i) Inparal of the proceedingsof theruling it has been mentioned that
M/s. Vippy IndustriesLtd., 28, Industrial Area, A.B. Road, Dewas
(hereinafter referred to asthe applicant) isengaged in manufacturing and
export of various soyaprocessed food, used for human aswell asanimal
consumption. The applicant ishaving GST registration with GSTIN
23AABCV1297N3ZY. However, fact remainsthat thefinal product of
the applicant for which confirmation of classification has been sought
will beproducedintheir new unit aPlot Number 112, Industrial Area
No. I, Dewas (MP) 455001. Though the GST registration
23AABCV1297N3ZY has been mentioned correctly but incorrect
address has been mentioned. Further it would beworth to mention that
the new registration 23AABCV1297N3ZY obtained by the applicant
for thenew unit at Plot Number 112, Industrial AreaNo. |, Dewas
(M P) 455001 on 30-3-2019. Thisunit isnot engaged in manufacturing
and export of various soya processed food, used for human aswell as
animal consumption as mentioned in para 1 of the order.

(i) Theaforesaid apparent mistake hasresulted to incorrect information
regarding new unit of the applicant asmentionedin para7.4 (discussion
and finding portion) of theruling referred above. Thenew unit of the
appellant will only manufacturethefinished product which will
only be used for animal feeding and the same will not be used
for any other purpose. The product viz. soyaflakes/ Grits, Soya
Flour, Soyalecithin, SoyaProtein / TVP, GMO Soyabean meal, non
GMO Soya Girits etc. as mentioned in Para 7.4 of the order are
manufactured by another unit of the applicant situated at 28, Industrial
Area, A.B. Road, Dewas and having GST Number
23AABCV1297N2Z7.

(i) Thediscussionand findingsin para7.4 of theruling wasrelevant for
theauthority to take decision onthefactsasmentioned in the said para.
Thishasalso induced the authority to lake an incorrect decision.

(iv) Asthe aforesaid mistake are apparent in the order so the applicant
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requested to amend the order as per Section 102 of the CGST Act,
2017 and passan order to classify their finished product under heading
23099090 and to extend the benefit of Notification No. 2/2017-CT
(Rate) dated 28-6-2017 for clearing the goods without payment of
GST.

11. Discussion & Findings:

Inthisregardinitially we have passed an order dated 2-1-2020. The
applicant pointed out some error in the said order apparent on the face of
therecord. Wefind that theissueraised in the applicationissquarely covered
under Section 102 under CGST Act, 2017. Asthe mistakeis apparent on
theface of therecord so weadmit the application for consideration on merits.

11.2 We observed that the applicant has taken new registration number
23AABCV1297N3ZY for their new factory at plot number 112, Industrial
AreaNo.1, Dewas (MP) 455001 on 30-3-2019 and the order was passed
for their old factory at Plot No. 28, Industrial Area, Dewashaving GST No.
23AABCV1297N2ZZ. Thishaslead to thewrong observation at para7.4
of the order. The applicant in their original application on 26-7-2019 and
on 18-11-2019 beforethe A AR has submitted that they will manufactureonly
finished product which will be only used for animal feeding and not for any
other purpose. The cognizance of thisrelevant fact al ong with manufacturing
processas mentioned in the original application dated 26-7-2019 could not
be taken as such error was occurred. Thusit appears that this mistakeis
apparent from the record and thus the order is being amended.

11.3 Theapplicant aso pointed out that we have considered theamendment
made by the applicant in their application dated 18-11-2019 isrelated to
finished product whereasit should have been considered for raw materials
which has got no bearing on the finished product.

11.4 Wehave gonethrough carefully the application filed by the applicant
under Section 102 of the CGST Act, 2017 and observed that such mistake
has occurred on face of the record of the order 01/2020 dated 2-1-2020
as such we proceed to amend the order due to following reason :

(& Theproductsbeing manufactured by the applicant by various processes
like fermentation etc. will only be used for animal feeding and not for
any other purpose. The manufacturing process al so endorsesthat the
finished product being manufactured from raw material having protein
content the feed grade isless than 52% will only be used for animal
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feeding and not for any other purpose as declared by the Applicant.

(b) Thenew unitisnot engaged in manufacturing any product viz. soya
flakes/ Grits, Soya Flour, Soya lecithin, Soya Protein/ TVE, GMO
Soyabean meal, non GMO Soya Grits etc. as mentioned in para 7.4
of the earlier order dated 2-1-2020.

() The various judgements quoted by the applicant i.e. in the case of
National Plastic IndustriesLtd. reported in 2018 (16) GSTL 287
(A.A.R. - GST), in the case of Maheshwari Sones Supplying
Company reported in 2018 (13) GSTL 345 (A.A.R.- GST), inthe
caseof C.P.R. Mill reportedin2018 (17) GSTL 146 (A.A.R.-GST),
inthecaseof SRIVT HATCHERIESreportedin2018 (19) GS.T.L.
140 (A.A.R. - GST)] along with explanatory note to heading 23.09
also indicates that product being used for animal feeding will be
classifiable under 23099090.

11.5 Going through the application of the party, it isfound that the applicant
has sought confirmation of classification of their product to whom they term
it“Preparation of akind usedin Animal Feeding - Bio Processed Med” fdling
under HS Code 23099090. Further it is noted that the main raw material
for the said preparation is ‘Meal of Soyabean’.

Further, the applicant has provided a detailed process starting from
procurement of the raw material to the manufacture of finished product.
During the manufacturing process soyamea undergoesthrough fermentation
process. The process uses biotechnology to convert protein structure to
smaller molecular weight toincrease efficiency digestion and absorption. It
also breaks down and reduces antigens or anti-nutrient substance due to
fermentation.

11.6 We further notice that the application dated 25-7-2019 read with
amended application dated 18-11-2019 categorically indicates that the
content of the protein content the feed gradeislessthan 52% existsin the
raw material i.e. meal of soyabean.

11.7 Theapplicant hasclaimed theclassification under HSN code 23099090
whichisexclusively meant for animal feed and attractsnil rate of GST. The
chapter note 2309 reads as under:

“Note: Heading 2309 includes products of a kind used in animal
feeding, not elsewhere specified or included obtained by processing
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vegetable or animal materials to such an extent that they have lost the
essential characteristic of the original material, other than vegetable
waste, vegetable residues and by products of such processing.” Further
thetariff heading 23099090 isdetailed asunder:

23.09 Preparations of akind used in animal feeding.

2309.10 Dog or cat food, put up for retail sale

2309.90 Other

23099010  Compounded animal feed

23099020  Concentratesfor compound animal feed
Feed for fish (prawn etc.)

23099031  Prawnand shrimpsfeed

23099032  Fishmeal in powdered form

23099039  Others

23099090  Others

Further, the Notification 02/2017-CT(Rate) dated 28-6-2017 and
corresponding notification issued under MPGST Act has exempted intra-
State supplies of goods, the description of whichisspecified in column (3)
of the Schedul e appended to the said notification, falling under thetariff item,
subheading, heading or Chapter, as the case may be, as specified in the
corresponding entry:

Sl.  Chapter heading/ Description of goods

No. subheading/Tariff item

102. 2302, 2304, 2305, Aquaticfeedincluding shrimp feed and
2306, 2308, 2309 prawn feed, poultry feed & cattlefeed,

including grass, hay & straw, supplement
& husk of pulses, concentrates &
additives, wheat bran & de-oiled cake.

11.8 From above it is derived that the Chapter heading 23099090 is
exclusively meant for animal feed. Wefind that theapplicant hasstarted their
new unitat 112, Industrial AreaNo. 1, Dewasfor manufacture of thefinished
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product “Preparation of akind used in Animal Feeding - Bio Processed
Med” whichwill beused for animal feeding only. Thegpplicant dso submitted
adetailed process as how the raw material soyabean meal will undergoes
variousprocessesin various section likeinoculation and missing section, bio-
processi ng section/ fermentation section, drying section, milling and packaging
section to achieve the goal of manufacturing the finished product. The
applicant submitted the basic quality addition madeto theraw material to
obtain thefinal product and the changestakes placein theraw material has
also been categorically mentioned in para 15(c) of the application of the
applicant which reads as under :

S. Properties Soya bean  Bio-Processed Soya
No. meal Bean meal
1. Antinutritiond factor.
a. Glycinin 4-6 <0.5
b. B.Conglycinin 2-3 <0.2
PH. 6.5-7 45-5.0
3. LacticAcid 0.03-0.05 3-4

The applicant further in 15(f) of the application has categorically
submitted the scientific basein detail to provethefact that the end product
will beused for Preparation of akind used in Animal Feeding - bio processed
meal. Basically the process uses bio technology to digest protein structure
to smaller molecular weight, increase efficiency digestion and absorption. It
also breaks down and reduces antigens and anti-nutrient substance dueto
fermentation. The applicant has al so emphasised that thefinished productis
ahigh quality soyaprotein source of animal such asanimalsin Aquatic feed
including shrimp feed, poultry feed, cattlefeed and pig feed. It focuseson
the use of protein sourcesin animal feed by replacing fish meal, skimmilk,
milk replacer. The applicant a so declared that the fermented soyaprotein
can beusedinvariouskind of animal feed such aspoultry, aqua, cattle, pig
feed etc.

Theapplicant finally declared that the product Prepar ation of akind
used in Animal Feeding — Bio Processed M eal will only be used for
animal feeding and not for in other purpose.
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11.9 From the above discussion and as per declaration of theApplicant that
thesaid product i.e. Bio Processed Meal isonly for specific use of Animal
Feed, itisclear to usthat the finished product being manufactured by the
applicant will only beused for animal feeding and not for any other purpose
and thus it should fall under chapter heading 23099090. We hold it
accordingly.

11.10 Serial No. 102 of Notification 2/2017 CT (Rate) dated 28-6-2017
and corresponding notification issued under MPGST Act speaksthat the
goodsAquatic feed including shrimp feed and prawn feed, poultry feed &
cattle feed, including grass, hay & straw, supplement & husk of pulses,
concentrates& additives, wheat bran & de-oiled cakefalling under chapter
heading 2302, 2304, 2305, 2306, 2308, 2309 are exempted from payment
of GST.

11.11 Inview of the aforesaid discussion the applicant iseligibleto avail
exemption on their finished products “ Preparation of a kind used in
Animal Feeding - Bio Processed Meal” from payment of GST under
Notification 2/2017-CT (Rate) dated 28-6-2017 and corresponding
notification issued under MPGST Act. We hold accordingly.

12. RULLING:-

(Under Section 98 of Central Goods and Services Tax Act, 2017 and
the Madhya Pradesh Goods and Services fax Act, 2017 [amended
under section 102 of the CGST Act, 2017])

1. Theproduct “ Preparation of a kind used in Animal Feeding - Bio
Processed Meal” is entitled to classify under HS code 23099090 and
therefore entitled to clear the said goodsfor specific use of Animal Feeding
without payment of GST under serial no. 102 of the Notification No. 2/2017-
CT(Rate) dated 28-6-2017 and corresponding notification issued under
MPGST Act.

2. This order isvalid for the applicant situated at Plot Number 112,
Industrial Area No. 1, Dewas (MP) 455001 having GSTIN
23AABCV1297N3ZY.

3. Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a
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(2020) 65 TLD 231  Authority for Advance Ruling, Madhya Pradesh
VirendraKumar Jain & Manoj Kumar Choubey, Members

Agarwal Coal Corporation Pvt. Ltd., Indore

Case No. : 01/2020

Order No. : 11/2020

June 8, 2020

AAR-MP - Coal handlingand distribution char ges- Coal handling

and distribution char geswill betaxable @ 18% and not 5% wher ever

supply of such services only is intended to be expressly made to a
customer.

Adv. Dr. Arvind Singh Chawla& CA. Pramod Shrivastava (Group CFO)
on bahalf of the applicant.

:: PROCEEDINGS ::
1. BRIEFFACTSOF THE CASE:

1.1 M/s. Agarwa Coal Corporation Private Limited (“Applicant” for
brevity) isengaged in business of trading of coal inIndiaand for the same
Applicant undertakes purchase of coal from domestic marketsaswell as
importsfrom oversess.

1.2 Onpurchaseof coal, theApplicant has submitted that GST ispaid @
5% (onintra-state and inter-state supply asthe case may be) and onimport
of coal from overseas market, IGST ispaid @ 5%.

1.3 After coa is imported, the coal is stockpiled at port itself at the
designated place for subsequent sale to customers. Various services are
availed by Applicant at the port during process of procurement of coal and
for fulfilling obligationstowards supply of codl.

14 The servicesso utilized by Applicant includethefollowing but not
limitedto,

a  Stevedoring services
b. Unloading and Loading of coal
c. Security of coa

d. Insurance

e. Renting of the premises
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Appropriaterate of GST ischarged by respective service providerson
above services so provided.

1.5 Aboveserviceswill beutilized by Applicant at thefollowing stages:
a.  Procurement and keeping of coal at the port

b. Servicesprovided to customer at port towards handling the coal
on behalf of/for the customer.

1.6 Customersfromal over Indiaincluding tradersand manufacturersplace
order(s) on Applicant which can be broadly classified as:

a.  Supply of coal smpliciter:- Wherethe customer doesnot wish
to avail any of the coa handling and distribution services and
intendsto purchase coal.

b. Supply of coal and availment of coal handlingand digtribution:-
Where the customer not only wishesto purchase coal, but also
intendsto avail servicesof coa handling and distribution during the
period of supply of coal.

1.7 Coa handling and distribution charges (per MT) includes abouquet of
servicesprovided to customer towards handling the desired quantity of order
placed by customer including but not limitedto :

a.  Loading, unloading of material at site

b. Storagechargesof the quantity ordered

c. Coa safety and security

d. Adequatewater sprinkling

e. Commitment chargestowardsfulfilling supply
f.  Customclearing services

g Insurance

1.8 A customerisliableto pay coa handling and distribution chargesfor
thefull intended quantity of purchase evenif the quantity lifted/purchased
under apurchase order falls short of the impugned purchase order.

However, acustomer ischarged only for the actual quantity of the coal
lifted/purchased and the amount is charged as and when aconsignment is
made.
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1.9 Inlight of theabove, separate purchase order/intent isto be placed on
Applicant by the customersfor:

a.  Purchaseof codl
b. Coa handling and distribution charges,
as the case may be

1.10 Asper thetermsagreed with customer, on placing theorder for desired
quantity of coal, separateinvoicesto beraised by theApplicant onacustomer
for:

a.  Priceof supply of coal
b. Coa handling and distribution charges
1.11 TheApplicant intendsto raiseinvoiceon customer(s) for thefollowing:
a. Supply of coa with 5% GST in addition
b. Coa handling and distribution serviceswith 18% GST inaddition

1.12 TheApplicant ispresently availing input tax credit and will continue
toavail thesameasfollows:

a 5% IGST onimport of codl
b. 18% on various services availed at port

1.13 Theinput tax credit so availed isto be utilized for discharging liability
of tax on sale of coal and coal and handling charges at the respectiverates.

2. QUESTIONSRAISED BEFORE THEAUTHORITY

2.1 Whether theApplicantisliableto dischargetax liability @ 18% on coal
handling and distribution chargeswherever supply of such servicesisintended
to bemade expressly to acustomer or will theApplicant be entitled to charge
GST at the rate of 5% as applicable on supply of coal?

2.2 Will the applicant beentitled to utilizetheinput tax credit availed for
discharging liability towards supply of coal and supply of coa handlingand
distribution charges?

3. DEPARTMENTSVIEW POINT

The Joint Commissioner (In-situ), CGST & Central Excise, Division-
IV, Indore, vide hisletter 'V (16)30-50/T/D-1V/Adj/18-19/10227 dated 6-
6-2020 has furnished the opinion of the department and it has been
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categorically opined that

A. Theissuehasbeen examined and found that the applicant activitiesare
trading of coal and supply of coal and the same shall betaxable at 5%
(CGST 2.5%+SGST 2.5%) under heading 2701 of Naotification no. 1/
2017-Central Tax (Rate). They arealso providing servicesnamed as
coal handling and distribution serviceswhich shall betaxableat 18%
(9% + 9%) under the heading 9997 of Notification no. 11/2017-Central
Tax (Rate).

B. Asperthe present scenario a so the applicant ispaying GST 18% with
availing benefit of ITC as per applicablerate which is correct as per
CGST Act, 2017.

RECORD OF PERSONAL HEARING

3.1 Adv. Dr.Arvind Singh Chawlaand CA. Pramod Shrivastava (Group
CFO), appeared on behalf of the applicant and reiterated submissions
already madein the application. They pleaded that pursuant to provisions
of CGST Act, 2017 and Notification 1/2017- CT (Rate); Notification 11/
2017-CT (Rate), supply of coal and coal handling & distribution services
aretaxableat 5% and 18% respectively. Further, input tax credit availed on
inputsand input servicesareto beallowed for discharging aforesaid liability
of tax.

4. DISCUSSIONS AND FINDINGS

4.1 Wehave carefully considered the submissionsmade by applicantinthe
application, pleadings on behalf of Applicant made during the course of
personal hearing and Department'sview provided by the Joint Commissioner,
CGST & Central Excise, Division, Indore.

4.2 Wefind that the short question before us pertainsto :

1. Taxability of supply of coal handling and distribution charges @ 18%
in case of supply of such servicesisintended to be expressly madeto
a customer apart from sale of coal, and

2. Utilization of input tax credit availed for discharging liability towards
supply of coal and supply of coal handling and distribution charges
respectively.

Itisnecessary to examinetherelevant provisionsof CGST Act, 2017
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and relevant notification.
4.3 Supply is defined u/s 7 (1) of the CGST Act, 2017 as:
7.(2) For the purposes of thisAct, the expression "supply" includes-

(@ all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, licence, rental, lease or disposal made
or agreed to be madefor aconsideration by apersoninthe course
or furtherance of business;

(b) import of servicesfor acons deration whether or notinthe course
or furtherance of businessand,

(c) theactivitiesspecifiedin Schedulel, made or agreed to be made
without aconsideration;

4.4 1n order to examine the issue regarding rate of tax to be charged on
supply, itisnecessary to examine; Notification no. 1/2017-Central Tax (Rate)
dated 28-Jun-2017 which providesfor CGST tax rate of 2.5% on supply
of cod withsimilar ratein SGST, hereby effectiverate being 5% (2.5%+2.5%)

Schedule-l

9. Chapter/Heading/Sub- Description of Goods

No. heading/Tariff item

) @) ©)

158 2701 Coal; briquettes, ovoidsand similar solid

fuelsmanufactured from coal

Notification No. 11/2017-Central Tax (Rate) dated 28-Jun-2018
providesfor CGST rate of tax onintra-supply CGST ratewith similar rate
in SGST, thereby effective rate being 18% (9%+ 9%).

S. Chapter, Description of Service Rate  Condition
No. Sectionor (per

Heading cent.)
@O @ ©) @ 0O

30 Heading Other services(washing, cleaning 9 -
9997 and dyeing services; beauty and
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physical well-being services; and
other miscellaneous services
including servicesnowhereelse
classfied).
4.5 Input Tax Credit definition is provided u/s 2 of CGST Act as under:

(62) “input tax” inrelation to aregistered person, meansthe central
tax, State tax, integrated tax or Union territory tax charged on any
supply of goods or services or both made to him and includes-

(@ theintegrated goodsand servicestax charged onimport of goods,

(b) thetax payable under the provisions of sub-sections(3) and (4)
of section 9;

(c) thetax payableunder the provisions of sub-sections(3) and (4)
of section 5 of the Integrated Goods and Services Tax Act;

(d) thetax payableunder the provisions of sub-sections(3) and (4)
of section 9 of the respective State Goods and Services Tax Act;
or

(e) thetax payableunder the provisions of sub-sections(3) and (4)
of section 7 of the Union Territory Goods and Services Tax Act,

but does not include the tax paid under the composition levy;
(63) “input tax credit” means the credit of input tax;

4.6 U/s16(1) of CGST Act, every registered person shall, subject to such
conditionsand restrictionsas may be prescribed and in the manner specified
in section 49, be entitled to take credit of input tax charged on any supply
of goods or services or both to him which are used or intended to be used
in the course or furtherance of his business and the said amount shall be
credited to the electronic credit ledger of such person.

Sec 16 of CGST Act, 2017 providesfor eligibility and conditions
for taking input tax credit asunder:

(1) Every registered person sndl, subject to such conditionsand restrictions
as may be prescribed and in the manner specified in section 49, be
entitled to take credit of input tax charged on any supply of goodsor
services or both to him which are used or intended to be used in the
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@

course or furtherance of his business and the said amount shall be
credited to the electronic credit ledger of such person.

Notwithstanding anything contained in thissection, noregistered person
shall beentitled to the credit of any input tax in respect of any supply
of goods or services or both to him unless,-

(@ heisinpossessionof atax invoiceor debit noteissued by asupplier
registered under thisAct, or such other tax paying documents as
may be prescribed;

(b) he hasreceived the goods or services or both.

Explanation.-For the purposes of thisclause, it shall be deemed
that the registered person has received the goods or, asthe case may
be, services -

() wherethegoodsaredelivered by the supplier to arecipient or any
other person on the direction of such registered person, whether
acting as an agent or otherwise, before or during movement of
goods, either by way of transfer of documents of title to goods
or otherwise;

(i) wheretheservicesare provided by the supplier to any personon
the direction of and on account of such registered person.

(c) subject to the provisions of section 41 or section 43A, the tax
charged in respect of such supply has been actually paid to the
Government, either in cash or through utilisation of input tax credit
admissiblein respect of the said supply; and

(d) hehasfurnished thereturn under section 39:

Provided that wherethe goodsagainst aninvoicearereceived
inlotsor instalments, theregistered person sha | be entitled to take
credit upon receipt of thelast ot or instalment:

Provided further that where arecipient failsto pay to the
supplier of goods or servicesor both, other than the supplieson
whichtax ispayable on reverse charge basis, the amount towards
thevalue of supply along with tax payablethereon within aperiod
of one hundred and eighty daysfrom the date of issue of invoice
by the supplier, an amount equal to theinput tax credit availed by
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therecipient shall be added to hisoutput tax liability, along with
interest thereon, in such manner as may be prescribed:

Provided also that therecipient shall beentitled to avail of the
credit of input tax on payment made by him of theamount towards
the value of supply of goods or services or both along with tax
payablethereon.

(3) Where the registered person has claimed depreciation on the tax
component of the cost of capital goodsand plant and machinery under
the provisionsof the Income-tax Act, 1961 (43 of 1961), theinput tax
credit on the said tax component shall not be allowed.

(4) A registered person shall not beentitled to takeinput tax credit in respect
of any invoice or debit note for supply of goods or services or both
after the due date of furnishing of the return under section 39 for the
month of September following the end of financia year towhich such
invoice or invoicerel ating to such debit note pertains or furnishing of
therelevant annual return, whichever isearlier.

Provided that theregistered person shall be entitled to take input
tax credit after the due date of furnishing of the return under section
39 for the month of September, 2018 till the due date of furnishing of
thereturn under the said section for themonth of March, 2019 in respect
of any invoiceor invoicerelating to such debit notefor supply of goods
or servicesor both made during thefinancia year 2017-18, the details
of which have been uploaded by the supplier under sub-section (1) of
section 37 till the due date for furnishing the detail sunder sub-section
(1) of said section for the month of March, 2019.

4.7 U/s49(4) of theAct, theamount availableinthe el ectronic credit ledger
may be used for making any payment towards output tax under thisAct or
under the Integrated Goodsand Services Tax Act in such manner and subject
to such conditions and within such time as may be prescribed.

Sec 49 of CGST Act, 2017 providesfor payment of tax, interest,
penalty and other amounts as under:

(1) Every deposit made towards tax, interest, penalty, fee or any other
amount by aperson by internet banking or by using credit or debit cards
or National Electronic Fund Transfer or Real Time Gross Settlement
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or by such other mode and subject to such conditionsand restrictions
as may be prescribed, shall be credited to the el ectronic cash ledger
of such person to be maintained in such manner asmay be prescribed.

(2) Theinput tax credit assalf-assessed in thereturn of aregistered person
shall be credited to his electronic credit ledger, in accordance with
section 41 or section 43A, to be maintained in such manner as may
be prescribed.

(3) Theamount available in the electronic cash ledger may be used for
making any payment towardstax, interest, penalty, fees or any other
amount payable under the provisions of thisAct or the rules made
thereunder in such manner and subject to such conditionsand within
such time as may be prescribed.

(4) Theamount availableintheelectronic credit ledger may be used for
making any payment towards output tax under thisAct or under the
Integrated Goods and Services Tax Act in such manner and subject to
such conditions and within such time as may be prescribed.

(5) to (8) - not reproduced as not relevant.

4.8 Having regard to discussionsand findings detailed in foregoing paras,
we now giveour ruling.

RULING

The Advance Ruling on questions posed before the authority is
answered asunder:

5.1 Inrespect of Question 1, we hold that coal handling and distribution
chargeswill betaxable @ 18% and not 5% wherever supply of such services
only isintended to be expressly made to a customer.

5.2 Inrespect of Question No. 2, we have carefully considered the plea
of theApplicant andinlight of thereferred provisionswe are of the opinion
that input credit availed as per the conditions specified in section 16 shall
be allowed for discharging theliability towards supply of coal and supply
of coal handling and distribution chargesrespectively.

5.3 Thisrulingisvalid subject to the provisionsunder section 103 (2) until
and unless declared void under section 104(1) of the GST Act.

a
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(2020) 65 TLD 240 In the High Court of Gujarat
Hon' ble Vikram Nath & J.B. Pardiwala, JJ.

Udaipur Cement WorksL td.

Vs.

Sate of Gujarat & 2 Other(s)

R/Specia Civil Application No. 8870 of 2020

July 31, 2020
Deposition : In favour of petitioner

C Form - The assessee of Rajasthan purchased diesel from
Gujarat and on refusal of Rajasthan authoritiestoissue C Form the
seller of Gujarat char ged full tax @ 20% - TheRajasthan High Court
directed theauthoritiestoissue C Form and held that petitioner was
entitled torefund from concer ned authoritieswho collected the excess
tax - Finally on writ petition to Gujarat High Court, the High Court
directed theauthoritiesof Gujarat torefund the excesstax collected
from the petitioner.

Writ petition allowed

The Petitioner purchased diesel from the refinery of M/s Reliance
Industries Ltd. (herein after referred to as “ the seller”) located in the
Sate of Gujarat. Prior to introduction of the GST regime the authorities
of the Sate of Rajasthan under the CST Act duly issued C form
declarations to the Petitioner enabling the Petitioner to purchase diesel
at concessional rate of tax from the seller.

The GST regimewasintroduced in our country w.e.f. 1-7-2017. The
GST regime encompassed all goods except 6 commodities namely crude
oil, petrol, diesel, aviation turbine fuel, natural gasand alcoholic liquor.
These 6 commodities continued to be governed by the respective Sate
value added tax laws for the transactions within the Sate as well as
the CST Act in so far as inter-Sate transactions were concerned.

Despite the fact that diesel continued to come within the ambit of
the CST Act, the authorities in the Sate of Rajasthan refused to issue
C form declarations for purchase of diesel at concessional rate after
1-7-2017 on the ground that after introduction of the GST regime the
registration certificates of the deal er s such asthe Petitioner automatically
stood cancelled and they were not eligible for making purchases of diesel
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against C form declarations.

In view of such stand taken by the authorities of the Sate of
Rajasthan, the seller started raising invoice on the seller charging full
tax at the rate of 20% on sales of diesel to the Petitioner.

Snce the authorities of the Sate of Rajasthan were not heeding
the request of the Petitioner as well as other similarly situated dealers,
the Petitioner approached Hon. Rajasthan High Court by filing writ
petition seeking a direction to the learned authorities of Rajasthan under
the CST Act to issue C form declarations in respect of diesel and
consequential relief for the tax deposited at higher rate in absence of
C forms being issued by the learned authorities of the Sate of
Rajasthan.

Gujarat High Court held : In view of the aforesaid, this writ
application succeeds and is hereby allowed. Therespondentsaredirected
to forthwith process the refund claim of the writ applicant and grant
the refund of the tax amount collected from the writ applicant and
deposited by the seller in accordance with law within a period of twelve
weeks of the receipt of a copy of this judgment.

Cases referred :
*  JKI. Cement Ltd. Vs. State of Gujarat, Specia Civil Application No.15333
of 2019 decided on 18th December, 2019.
Uchit N. Sheth for the Petitioner.
:» ORAL JUDGMENT ::
The Judgment of the Court wasdelivered by J.B.PARDIWALA, J.:

1. By thiswrit application under Article 226 of the Congtitution of India,
thewrit applicant, aPublic Limited Company, having its place of business
at Rajasthan, has prayed for thefollowing reliefs;

“(A) ThisHon’'ble Court may be pleased to issue awrit of mandamus or
awrit in nature of mandamus or any other appropriate writ or order
directing the learned Respondents to forthwith grant refund of tax
amount of Rs.33,85,782 collected from the Petitioner and deposited
by the seller along with appropriate interest on such refund amount;

(B) Pending notice, admissionandfinal hearing of thispetition, thisHon' ble
Court may be pleased to direct the |earned Respondentsto forthwith
grant refund of tax amount of Rs.33,85,782 collected from the Petitioner
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and deposited by the seller along with appropriate interest on such
refund amount;

(C) Exparteadinterimrelief intermsof prayer B may kindly be granted;

(D) Suchfurther relief (s) asdeemed fit inthefactsand circumstances of
the case may kindly be granted intheinterest of justice for which act
of kindnessyour petitioner shall forever pray.”

2. The case put up by the writ applicant, in its own words, as pleaded
inthe memorandum of thewrit application, readsthus;

“ThePetitioner isaPublic Limited Company having place of business
at Shripatinagar, P.O. CFA 313 021, Near Dabok, District Udaipur,
Rajasthan. The 1st Respondent isthe State of Gujarat. The 2nd and
3rd Respondents are officers of the State of Gujarat entrusted with
thetask of collecting tax under the CST Act and thereby being aState
within themeaning of Article 12 of the Constitution areamenableto
thewrit jurisdiction of thisHon. Court.

The Petitioner isengaged in themanufacture and sal e of cement. The
Petitioner isasointer-aliaengaged in mining activity. The Petitioner
isduly registered under the CST Act. In the registration certificate
under the CST Act “High and Light Speed Diesel Oil” is duly
incorporated. Copy of registration certificate of the Petitioner under
the CST Act is annexed herewith and marked as AnnexureA.

The Petitioner purchased diesel from therefinery of M/sReliance
IndustriesLtd. (herein after referred to as“the seller”) located in the
State of Gujarat. Prior tointroduction of the GST regimetheauthorities
of the State of Rajasthan under the CST Act duly issued C form
declarationsto the Petitioner enabling the Petitioner to purchase diesel
at concessional rate of tax from the seller.

TheGST regimewasintroduced in our country w.e.f. 1-7-2017. The
GST regime encompassed all goods except 6 commodities namely
crudeoil, petrol, diesd, aviation turbinefuel, natural gasand alcoholic
liquor. These 6 commodities continued to be governed by the
respective State value added tax lawsfor the transactionswithin the
Stateaswell asthe CST Actin sofar asinter-State transactionswere
concerned.

Despitethefact that diesel continued to comewithin the ambit of
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the CST Act, the authoritiesin the State of Rgjasthan refused to issue
Cform declarationsfor purchase of diesel at concessional rate after
1-7-2017 on theground that after introduction of the GST regimethe
regigtration certificatesof theded erssuch asthe Petitioner automatically
stood cancelled and they were not eligiblefor making purchases of
diesel against C form declarations.

In view of such stand taken by the authorities of the State of
Rajasthan, the seller started raising invoice on the seller charging full
tax at the rate of 20% on sales of diesel to the Petitioner. Copy of
sampleinvoiceof thesdller in respect of saleof diesel to the Petitioner
isannexed herewith and marked as Annexure B.

Sincethe authorities of the State of Rajasthan were not heeding the
request of the Petitioner aswell asother similarly situated dedlers, the
Petitioner approached Hon. Rgjasthan High Court by filing writ petition
seeking adirection to thelearned authorities of Ragjasthan under the
CST Act to issue C form declarations in respect of diesel and
consequentia relief for thetax deposited at higher ratein absence of
C forms being issued by the learned authorities of the State of
Raasthan.

In cognate mattersof other deal ersHon. Rgjasthan High Court held
by order dated 18-5-2018 that the learned authoritiesunder the CST
Act had erred inrefusing to issue C form declarationsto dealersfor
purchase of high speed diesdl. Theauthorities of the State of Rgjasthan
weredirected to issue C form declarationsto the concerned purchasing
dedlers. It wasfurther directed that if in case the Petitionersin those
cases had to pay any amount on account of wrongful refusal toissue
C form declarationsthen such Petitionerswere entitled to refund from
the concerned authoritieswho collected the excesstax. The concerned
authoritiesweredirected to processtherefund clamswithin 12 weeks
fromthe date of refund claim. Copy of judgement of Hon. Rajasthan
High Court dated 18-5-2018 in cognate matters to that of the
Petitioner isannexed herewith and marked as AnnexureC.

Such judgement wasfollowed in the case of the Petitioner and the
writ petition filed by the Petitioner wasallowed by learned Single Judge
of Hon. Rajasthan High Court by order dated 31-5-2018. Direction
wasgiventotheauthoritiestoissue Cformdeclarations. It wasfurther
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directed that if in casethe Petitioner had to pay any amount on account
of wrongful refusal toissue C form declarationsthen the Petitioner was
entitled to refund from the concerned authoritieswho collected the
excesstax. The concerned authorities were directed to process the
refund claimswithin 12 weeksfrom the date of refund claim. Copy
of order dated 31-5-2018 passed by thelearned Single Judge of Hon.
Rajasthan High Court isannexed herewith and marked asAnnexure
D.

After passing of such order the learned authorities of the State of
Rajasthan started i ssuing C form declarationsto the Petitioner aswell
as other such dealers who had approached the Hon. High Court.
Consequently the seller started charging concessional rate of tax for
the salesmadeto the Petitioner. Theissueregarding refund of excess
tax collected and deposited during the interregnum period however till
survived.

On the basis of the judgement so passed by Hon. Rgjasthan High
Court the seller i.e. Reliance Industries Ltd. intimated the learned
Respondent authorities of the State of Gujarat regarding theissueas
well asthedirection given by Hon. High Court to refund the excess
amount collected by the concerned authorities. Thesdller informed that
its various buyers of the State of Rgjasthan would approach the
authority for refund. Copy of letter dated 25-7-2018 by the seller to
thelearned Respondent authoritiesis annexed herewith and marked
asAnnexureE.

Pursuant to directionsof Hon. Rgjasthan High thelearned authorities
of the State of Rgjasthan issued C form declarationsto the Petitioner
for purchases of diesel made from 1-10-2017 to 31-3-2018 on 28-
1-2019. Copies of C form declarations issued by the Rajasthan
authority are collectively annexed herewith and marked asAnnexure
F.

ThePetitioner addressed email communicationstothesdler requesting
himfor obtaining refund from the Gujarat ValueAdded Tax department
on the basis of order of Hon. Rajasthan High Court and the C form
declarations. The seller informed the Petitioner that it had already
informed itsjurisdictional authority regarding the judgement of Hon.
Rajasthan High Court requiring refund of excesstax collected by the
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concerned authority and therefore the Petitioner may approach the
concerned authority for refundin accordance with thedirection of Hon.
Rajasthan High Court. Copy of the correspondence betweenthe seller
and the Petitioner isannexed herewith and marked asAnnexureG.

The Petitioner therefore addressed a letter on 28-3-2019 to the
jurisdictional authority of the seller under the CST Act inthe State of
Gujarat requesting for refund of excesstax totaling to Rs. 33,85,782
collected from the Petitioner in accordance with thedirection given by
Hon. Rgjasthan High Court. Copy of |etter dated 28-3-2019 addressed
by the Petitioner to thelearned 2nd Respondent authority isannexed
herewith and marked as Annexure H.

The Petitioner thereafter approached the higher authority being the
3rd Respondent authority with identical request. Copiesof order of
Hon. Rajasthan High Court aswell asthe C form declarationswere
produced before the 3rd Respondent authority. Copy of |etter dated
11-4-2019 addressed to the 3rd Respondent authority is annexed
herewith and marked as Annexurel .

The Petitioner gavewritten reminder to the 3rd Respondent authority
on 21-8-2019. Copy of written reminder dated 21-8-2019isannexed
herewith and marked as Annexure J.

Thereafter despite repeated oral inquiry the learned Respondent
authoritieshave neither responded nor refunded the amount of excess
tax deposited in compliancewith thedirection of Hon. Rgjasthan High
Court.

The Petitioner may further point out that in the meantime the
judgement of learned Single Judge of Hon. Rajasthan High Court
passed in the case of the Petitioner aswell asallied matters has been
confirmed by the Division bench. Copy of order of Division bench
dated 1-8-2019 is annexed herewith and marked as Annexure K.

Inthe respectful submission of the Petitioner thelearned Respondent
authoritieshave grievoudly erred in refusing to refund the amount of
excess tax collected and deposited with them even though C form
declarationsin respect of thetransactionshave been duly furnished and
Hon. Rajasthan High Court has specifically directed the concerned
authoritiesto refund the excesstax within 12 weeksof therefund claim.
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ThePetitioner saysthat the entiresituation arose because of theillegal
stand taken by thelearned authorities of the State of Rgjasthan denying
issuance of Cform declarationsto the Petitioner for purchase of diesel
after introduction of the GST regime. Despitethefact that the Petitioner
was legally entitled to purchase goods at concessional rate of tax
against C form declarations, due to the illegal stand taken by the
Rajasthan authoritiesthe Petitioner wasforced to make purchasesby
paying CST at therate of 20% instead of 2%. Such tax was deposited
by the seller with the learned Respondent authoritiesin the State of
Gujarat. The Petitioner therefore approached Hon. Rgjasthan High
Court whichwas pleased to issuedirection to the Rajasthan authorities
to issue C form declarations and also a direction to the concerned
authorities who had collected excess tax to refund such amount.
Despite such specific direction given by Hon. Rajasthan High Court
and despitethefact that the Petitioner wasin fact not required to make
payment of such tax inthefirst place and the payment was made only
because of misinterpretation of law by the Rajasthan authorities, the
learned Respondent authorities are not granting refund of such tax
amount to the Petitioner whichisarbitrary, bad andillegal.

Inany casethefact isthat after issuance of C form declarationsthe
tax payable on salesmade by the seller to the Petitioner isadmittedly
2% as per Section 8(1) of the CST Act. Retention of tax deposited
at therate of 20% despite the fact that the applicable rate of tax on
thetransactionsis 2% under the CST Act iswithout any authority of
law.”

3. Thus, it appearsfrom the aforesaid that the writ applicant is seeking
direction to the respondentsto forthwith grant the refund of tax amount of
Rs.33,85,782/- collected from thewrit applicant by the seller of diesel and
deposited with the respondent-authorities under the Central State Tax Act,
1956 ( hereinafter referred to asthe “CST Act”).

4. Itappearsthat despitethefact that diesel continued to comewithinthe
ambit of the CST Act, after 1-7-2017, theauthoritiesinthe State of Rgjasthan
refusedtoissue”C” Form declarationsof purchaseof diesdl at concessional
rate on the ground that after introduction of the GST regime, theregistration
certificates of the dealers such asthe writ applicant, automatically stood
cancelled and they were not eligiblefor making purchases of diesel against
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C form declarations. In view of such stand taken by the authorities of the
State of Rajasthan, the seller — Reliance Industries Limited started raising
invoicecharging full tax @ 20% on salesof diesdl to thewrit applicant. Since
the authorities of the State of Rajasthan were not heeding to the request of
thewrit applicant aswell asother smilarly Stuated dealers, thewrit applicant
approached the Rajasthan High Court seeking adirection to the authorities
of Rajasthan under the CST Act to issue C form declarationsin respect of
diesal required for usein mining activity and consequential relief for thetax
deposited at higher rate in the absence of C form being issued by the
authorities of the State of Ragjasthan. The Rgjasthan High Court passed
appropriate ordersdirecting the CST Authoritiesat Rajasthan toissue”C”
Form declarationsin respect of thetransactionsin question. Therespondents
herein do not dispute the fact that against the“ C” Form declarations, the
tax collected from the writ applicant herein and deposited by the Reliance
Industries Ltd. is required to be refunded. However, the stance of the
respondents herein is that such refund can be made to the seller, i.e. the
Reliance Industries Ltd. after its assessment for the period in question is
concluded and not to the writ applicant who isnot registered asthe dealer
in the State of Gujarat.

5. Having heardthelearned counsel appearing for the partiesand having
gonethrough thematerialson record, wetake notice of thefact that theissue
raised in the present litigation is squarely covered by a decision of a
Coordinate Bench of thisCourt inthecaseof J.K1. Cement Ltd. Vs. State
of Gujarat, Specia Civil Application N0.15333 of 2019 decided on 18th
December, 2019. We quote the relevant observations made in the said
judgment;

“11. Mr. Uchit Sheth, learned advocate for the petitionersin both
the petitions, submitted that the respondent authoritieshaveerredin
refusing to refund the amount of excesstax collected and deposited
with them even though C form declarations in respect of such
transactions have been duly furnished and the Rgjasthan High Court
has specifically directed the concerned authoritiesto refund the excess
tax within twelveweeks of therefund claim. Referencewas madeto
section 11B of the Central ExciseAct, 1944 and more particularly to
clause (e) of sub-section (2) thereof, which providesthat the amount
of duty of exciseand interest, if any, shall instead of being credited
to thefund be paid to the applicant if such amount isrelatableto the
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duty of exciseandinterest, if any, paid on such duty borneby the buyer,
if he hasnot passed on theincidence of such duty andinterest, if any,
paid on such duty to any other person.

11.1 Reference was madeto the decision of the Supreme Court in
Stateof M.P. Vs. Vyankatlal & Another, (1985)2 SCC 544, wherein
it has been held thus:

“14. Theprincipleslaid downin the af oresaid cases were based on
the specific provisionsin thoseActsbut the same principles can safely
be applied to thefacts of the present caseinasmuch asin the present
casea so therespondents had not to pay theamount fromtheir coffers.
Theburden of paying the amount in question wastransferred by the
respondentsto the purchasers and, therefore, they were not entitled
to get arefund. Only the persons on whom lay the ultimate burden
to pay the amount would be entitled to get arefund of the same. The
amount deposited towards the Fund was to be utilised for the
development of sugarcane. If itisnot possibleto identify the persons
onwhom had the burden been placed for payment towardsthe Fund,
the amount of the Fund can be utilised by the Government for the
purpose for which the Fund Was created, namely, devel opment of
sugarcane. There is no question of refunding the amount to the
respondents who had not eventually paid the amount towards the
Fund. Doing sowould virtualy amount to alow the respondentsunjust
enrichment.”

It was submitted that thereisno bar that the petitioners cannot be
granted the refund though the petitioners are the buyers. It was
submitted that just like no statutory provisonsarerequired for applying
the principle of unjust enrichment, correspondingly no provisionis
required for refund to the person who has borne the tax. It was
submitted that the Rajasthan High Court having given adirectionto
refund theamount to the petitioners, the respondent authoritiesare duty
bound to comply with the same.

11.2 Reference was a so made to the decision of the Supreme Court
inthe case of Mafatlal IndustriesLtd. Vs. Union of India, 111 STC
467 (SC), wherein the court has held thus:

99.(xii) Section 11-B does provide for the purchaser making the
clamfor refund provided heisableto establish that he has not passed
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on the burden to another person. It, therefore, cannot be said that
section 11-B isadevicetoretaintheillegally collected taxes by the
State. Thisisequally trueto section 27 of the CustomsAct, 1962.”

It was submitted that therefore, if the purchaser can show that he
has borne the burden of the tax, he can still be given refund. It was
submitted that the petitioners having borne the burden of thetax, they
areentitled to refund thereof.

11.3 Reference was made to sub-section (3) of section 31 of the
Gujarat Value Added Tax Act, 2003 (hereinafter referred to as“the
GVAT Act”), which providesthat thetax collected and deposited under
theprovisionsof theAct to which adealer may beheld not liableshall
not be refunded to the deal er and the amount of such tax shall stand
forfeited to the Government. Referring to section 36 of the GVAT Act,
which dealswith refund of excess payment and saysthat subject to
the other provisionsof theAct and the rul es, the Commissioner may
refund to aperson theamount of tax, penalty and interest, if any, paid
by such personin excessof theamount duefrom him, it was submitted
that the sub-section specifically says“person” and does not usethe
expression “dealer”. It was submitted that thisisnot arefund arising
inan ordinary case and that the petitionerswereforced to pay thetax
on account of the action of theauthoritiesat Rgjasthan whichwasheld
tobeillegal.

11.4 Reliance was placed upon the case of the Supreme Court in
the case of Indian Aluminium Company Limited Vs. ThaneMunicipal
Corporation, 1991 (55) ELT 454 (SC), wherein the court has held
thus-

“8. Inany event the petitioner Company cannot claim concession
at thisdistance asamatter of right. In OrissaCement Ltd. Vs. State
of Orissa& Ors, A | R 1991 SC 1676, it was observed thus:

“Weareinclined to accept the view urged on behalf of the State that
afindingregarding theinvaidity of alevy need not automatically result
inadirectionfor arefund of al collectionsthereof madeearlier. The
declarationregarding theinvalidity of aprovision and thedetermination
of therelief that should be granted in consequence thereof are two
different thingsand, in the latter sphere, the Court has, and must be
held to have, a certain amount of discretion. It is well-settled
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proposition that it isopen to the Court to grant, mould or restrict the
relief inamanner most appropriate to the situation beforeitin such
away asto advance the interests of justice.”

Intheinstant casethe octroi duty paid by the petitioner Company
would naturally have been passed onto the consumers. Thereforethere
isnojudtification to claimthesameat thisdistance of timeand the court
initsdiscretion canregject the same. For the abovereasons, this Special
L eave Petition isdismissed with costs.”

It was submitted that this court whichisexercising writ jurisdiction
may mould therelief in an appropriate manner, but should ensure that
the order passed by the Rajasthan High Court isduly complied with.
11.5 Reference was al so made to the decision of thisHigh Court in
the case of Ranjeet Singh Choudhary V's. Union of India, [2019]60
GSTR 511 (Guj), wherein the court held thus:

“14. Inthe present case, it wastherefore upto the CPWD to apply
for refund of the servicetax which was paid as per thelaw prevailing
at the relevant time, but which became refundable on account of
retrospective amendment inthelaw. The CPWD instead of applying
for refund, itself insisted that the petitioner must apply and when the
petitioner’s application for refund was rejected by the Assistant
Commissioner of Service Tax, Ajmer, CPWD found anovel way to
recover the samefrom the petitioner by utilizing the petitioner’ ssecurity
deposit, unpaid amountsof final bill and the petitioner’srunning bills
of other contracts. These arewholly impermissible meansof recovery.

15. The petitioner as a service provider was basically not even
required to bear the service tax burden, as duty wasto be collected
from the service recipient and to be deposited with the Government
revenue, if the servicetax was payable. If the amount wasrefunded
by the Service-tax Department, it was the duty of the petitioner to
ensure that the same reaches the service recipient. If, however for
whatever reason, therefundisnot granted, surely the petitioner cannot
be asked to bear the burden thereof. Strangely, the service tax
department holdsthat if the refund is granted, the petitioner would
retainit and therefore benefit unjustly, and therefore, doesnot granted
refund, citing it acase of unjust enrichment. The CPWD holdsabelief
that whatever bethereasonfor the petitioner not being abletoretrieve
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such amount from the service tax department, the CPWD must get
it back; evenif itisfrom the petitioner personally. In the process, if
weallow thissituation to prevail, the petitioner would end up losing
the servicetax component from hisprofit which in thefirst placewas
not theliability of the petitioner. Instead of acase of unjust enrichment,
it would be acase of unjust impoverishment.

16.Therespondent no. 4 was al so not correct in hisapproach while
dealing with the petitioner’ srefund application. Inthe communication
dated 7th November 2016, the petitioner had madeit abundantly clear
that the servicetax refund is being claimed for and on behalf of the
CPWD and the petitioner would have no objection, if theamount is
directly paid to the said organization. |gnoring such representation of
the petitioner, theAssistant Commissioner of Service Tax, Ajmer held
that thiswasacase of unjust enrichment. If hewas of the opinion that
the petitioner was not the correct person who can ask for refund, he
could have stated so in the order. This would have enabled the
petitioner to point out to the CPWD the correct reason for not being
able to claim refund of the service tax. Instead, the Assistant
Commissioner wrongly applied the principle of unjust enrichment and
ordered that the service tax shall be deposited with the Consumer
WelfareFund.”

It was submitted that in the facts of the present case, the seller viz.
Reliance Industries Limited has informed the respondents that the
buyerswould claim therefund. 11.6 Reliance was a so placed upon
thedecision of the MadhyaPradesh High Court inthe case of Hotline
CPT Ltd. Vs. Sate of M.P. & Ors, (2014) 52 TLD 16 (MP);
[2013] 61 VST 367 (MP). Inthefacts of the said case, the petitioner
had paid tax to the respondents No.5 and 6 on account of purchase
of diesel for itsin-house consumption and respondents No.5 and 6
had paid the said tax to the State Government. The tax was paid in
accordance with the instructions issued by the Commercial Tax
Department to respondents No.5 and 6. The court held that in such
circumstances, the petitioner was entitled to refund of theamount from
the State and accordingly, allowed the petition and directed the
respondent authoritiesto refund the amount to the petitioner within the
period stipulated therein. It was, accordingly, urged that it isalways
permissible for this court to direct the respondents to make the



www.dineshgangrade.com

252 Tax Law Decisions (Vol. 65

payment to the petitioners.

11.7 It was submitted that in the present case, the enactment
concerned isthe CST Act and the petitioners are dealers under the
CST Act, but registered in Rgjasthan where they are doing business.
It wassubmitted that it is, therefore, incorrect to say that the petitioners
arenot dealers. It was submitted that in this case, the petitionersare
seeking refund under the CST Act and not under the GVAT Act and
that the provisions of the GVAT Act are borrowed only for the
procedural aspect. It was, accordingly, urged that the petitionsdeserve
to be alowed by granting thereliefs as prayed for therein.

12. Opposing the petitions, Ms. Maithili Mehta, learned A ssistant
Government Pleader, submitted that while the respondents are not
disputing thefact that theamount collected towardstax in the absence
of C form declarations is required to be refunded if the C form
declarationsarefurnished; however, such refund can be granted to the
seller - Reliance Industries Limited and not to the petitioners. It was
submitted that thetransactionsin question being interstate transactions,
the Commercial Tax Department of Rajasthan wasrequired to issue
C formsto the petitioners, which were then required to be forwarded
to Reliance Industries Limited, but asthe Rgjasthan Commercial Tax
Department refused to grant C formsto the petitioners, they wereliable
to pay tax @ 20 % which was deposited with the Gujarat Commercial
Tax Department. It wassubmitted that Sincetheassessment proceedings
guaRelianceIndustries Limited are still pending for the assessment
yearsin question, the respondent authorities are still to processthe
application for grant of refund. It wasfurther submitted that therefund
shall bepaidto Reliance IndustriesLimited whichinturn shal forward
the amount to the petitioners. However, the respondent authorities
would not bein aposition to directly grant refund to the petitioners
asitisReliance Industries Limited who has deposited thetax quathe
said transactions. It was submitted that the respondent authoritieswill
process the refund in accordance with law on completion of the
assessment proceedings of Reliance Industries Limited for the
assessment yearsin question and grant refund thereafter, which may
then be paid over to the petitioners. It was urged that at this stage no
cause of action arisesin favour of the petitionersand that the petition
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being devoid of merits deservesto be dismissed.

13. Inrgoinder, Mr. Uchit Sheth, learned advocatefor the petitioners
invited the attention to the provisions of subsection (3) of section 31
of theGVAT Act, to submit that the seller —Reliance IndustriesLimited
would not be ableto claim refund asit has not borne theincidence
of tax. It was submitted that thereis no statutory bar against giving
the refund to the purchaser and that the stand adopted by the
respondentsflies on the face of the decision of the Rajasthan High
Court. It was submitted that Reliance Industries Limited cannot claim
refund as the burden has already been passed on to the petitioners,
wheress, the petitionershave been disputing theliability to pay tax right
fromtheinception. It was submitted that the petitionersbeing the users
of the goods, the question of passing the duty burden does not arise
and that in thelight of the decision of the Rgjasthan High Court, the
court may issue appropriate directionsto the respondent authorities
to refund the amount to the petitioners.

14. Inthe backdrop of thefactsand contentions noted hereinabove,
itisan undisputed position that the petitioners have borne the burden
of tax asthe CST authorities at Rgjasthan had refused toissue C forms
after the coming into force of the GST regime. On account of non-
issuance of C forms, the petitionerswerenot in aposition to submit
Cformdeclarationsin respect of thediesal purchased by themfor their
mining activity, asaresult whereof, the petitioners could not purchase
diesel at concessional rate of tax from the seller - Reliance Industries
Limited, which collected tax at the rate of 20% from the petitioners
and deposited the same with the respondent authorities. Now, on
account of the directionsissued by the Rgjasthan High Court in the
decisionsreferred to hereinabove, the CST authorities at Rgjasthan
have issued C form declarations in respect of the transactions in
guestion. Therespondent authorities do not disputethat against the C
form declarations, thetax collected from the petitionersand deposited
by Reliance Industries Limited isrequired to berefunded. The sole
refrain of the respondent authoritiesisthat such refund can be made
tothe seller —Reliance Industries Limited after its assessment for the
period in question isconcluded and not to the petitionerswho are not
registered asdealersin Gujarat.
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15. Inthe opinion of thiscourt, while adopting the above stand, the
respondents havefailed to takeinto consideration thefact that insofar
asReliance IndustriesLimited isconcerned, it hasalready collected
thetax from the petitioners, and hence, if Reliance IndustriesLimited
seeksrefund of theamount against the C form declarations, it would
not be entitled to such refund as such claim would be hit by the
principlesof unjust enrichment. Asheld by the Supreme Court in State
of MadhyaPradesh V's. Vyankatlal (supra), only the personsonwhom
lay the ultimate burden to pay the amount would be entitled to get a
refund of the same. The petitioners having bornethe ultimate burden
inthiscase, itisonly they whowould be entitled to refund of the same.

16. Besidesthe Rajasthan High Court in the petitioners’ own case
hasheld that the authoritiesat Rgjasthan wereliabletoissue*C' forms
inrespect of high speed diesal procured for mining purposethrough
interstate trade. The court has further held that in the event of the
petitionershaving had to pay any amount on account of the respondents
wrongful refusal toissue‘C’ forms, the petitionersshall beentitled to
refund and/or adjustment from the concerned authorities who had
collected excess tax. The court further directed the concerned
authoritiesto processsuch clamwithin twel veweeksof thesamebeing
made by the petitionersin writing and the petitionersfurnishing the
requisitedocuments/forms.

17. In the present case, in the absence of ‘C’ forms having been
issued by the Rajasthan authorities, the respondent authoritieshave
collected excesstax from the sdller —Reliance IndustriesLimited, who
inturn hascollected the samefromthe petitioners. Therefore, interms
of the above order passed by the Rgjasthan High Court, once the
Rajasthan authoritiesissue C formsagainst the salesmade by Reliance
Industries Limited to the petitioners and the petitioners produce the
requisite documents/forms before the respondent authorities, the
respondent authoritiesarerequired to processsuch clamwithintwelve
weeks of the same being made in writing by the petitioners.

18. Pursuant to the above order passed by the Rgjasthan High Court,
the petitioner in Special Civil Application N0.15333 of 2019 hasmade
an application dated 19-4-2019 to the second respondent for refund
of Rs.2,12,09,162/- charged by Reliance IndustriesLimited. Along



www.dineshgangrade.com

2020) Udaipur Cement WorksVs. Sate of Gujarat (Guj) 255

with the application, the petitioner has furnished acopy of the order
of the Rgjasthan High Court, astatement showing the detailsof high
speed diesel purchases, Form* C’ Quarter I1irdand IVth (Y. 2017-
18), copy of theletter from Reliance Industries Limited to the Deputy
Commissioner of Gujarat Sales Tax and copy of sampleinvoice. The
petitioner in Specia Civil Application N0.16288 of 2019 has made
an application dated 31-8-2019 to the second respondent seeking
refund of Rs.1,97,32,644/-. Along with such application, the said
petitioner hasfurnished astatement showing detail sof purchases, tax
charged and submission of *C’ formsagainst such purchasesaswell
ascopy of sampleinvoice, etc. Thus, the petitionershad duly complied
with thedirectionissued by the Rgjasthan High Court and in casethe
respondentsrequired the petitionersto furnish any other details, it was
alwaysopenfor themto call upon the petitionersto furnish the same.
However, the respondent authorities have taken astand that sinceit
isRdiancelndustriesLimited which hasdeposited thetax, such refund
application has to be made by it and upon refund being made to
Reliance Industries Limited, it can pay the same to the petitioner.
However, asnoted earlier, Reliance Industries Limited cannot make
an application for refund inasmuch as such claim would be barred by
the principle of unjust enrichment. Moreover, as stated by the
respondents, in the case of Reliance Industries Limited, the refund
claim would be processed during the course of itsassessment for the
periodin question, which may take yearstogether and inthemeanwhile
the petitionerswould be deprived of such amount. Moreover, it may
bethat while processing therefund claim during the course of Reliance
Industries Limited’ sassessment, the respondents may even adjust the
refund amount against itsdues. Thus, the stand of the respondentsthat
Reliance Industries Limited should filetherefund claim and then pay
theamount so refunded to the petitionersisneither legally tenablenor
isit practically workable.

19. Inthe opinion of thiscourt, in thelight of the clear directions
issued by the Rgjasthan High Court in thejudgment and order referred
to hereinabove, which the respondent authorities are bound to comply
with, upon the petitioners making applicationsfor refund along with
the requisite documents, the respondentswere duty bound to process
such claim within a period of twelve weeks from the date of such
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application. The stand adopted by the respondentsthat the refund can
bemadeto only to Reliance IndustriesLimited fliesin theface of the
order passed by the Rajasthan High Court as well as the above-
referred decisions on which reliance has been placed by thelearned
advocatefor the petitionersand isnothing but apurely hyper technical
stand adopted by them. Once Reliance IndustriesLimited has, in clear
terms, writtento the authoritiesthat various buyerswho have purchased
HSD inthecourse of inter-state tradefor usein mining activitieswill
be approaching their officefor refund of thedifferentia tax amount and
has encl osed therewith Customer-wise detailsof inter-state salesmade
tobuyersin Rgjasthan at full rate, itisevident that Reliance Industries
Limited isnot disputing thefact that it isthe petitionerswho areentitled
toclamtherefund. Under the circumstances, therespondent authorities
arenot justified in not processing therefund claims of the petitioners.

20. In case of thepetitioners, itisan admitted position that the HSD
has been purchased by them from Reliance IndustriesLimitedinthe
course of inter-State trade for usein mining activitiesand they are,
therefore, the ultimate consumersthereof and hence, the question of
passing on the tax burden to anyone would not arise. Consequently,
the question of unjust enrichment would also not arise.

21. For the foregoing reasons, the petitions succeed and are
accordingly allowed. The respondents are directed to forthwith
processtherefund claimsof the respective petitionersand grant refund
of thetax amount collected from the petitioners and deposited by the
seller in accordance with law within aperiod of twelve weeks of the
receipt of acopy of thisjudgment. It is, however, clarified that once
therefund claim of the petitionersis processed, Reliance Industries
Limited would not be entitled to claim any such refund. Ruleismade
absolute accordingly, with no order asto costs.”

6. Inview of theaforesaid, thiswrit application succeeds and is hereby
allowed. Therespondentsaredirected to forthwith processtherefund claim
of thewrit applicant and grant the refund of the tax amount collected from
thewrit applicant and deposited by the seller in accordance with law within
aperiod of twelve weeks of the receipt of a copy of this judgment.
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