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Heading 2106 and is not covered entry No. 99A of Schedule | to the No-
tification No. 1/2017-Central Tax (Rate) dated 28-6-2017. 1D Fresh Food
(India) Pvt. Ltd. (AAR-Kar) 50
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Bharti Airtel Ltd. Vs. Union of India (Del) 13
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*  Inter-statesale- Sections 3 and 6 of the Central Sales Tax Act, 1956
- Movement of goods, from one State to another shall terminate, where the
good have been delivered to acarrier for transmission, at the time of when
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2017 H 9 & a7 T 509 T AT &1 &1 98t STl § SU@el & Rd H AR
B T == % g5 ot | AIfeh SiTuedt a1 el YRa § Sgd e ¥ e |l
TS off 31X @ N7 STadt § 3o T & J T & a1 AL TR F 3 &
FA & WA H STTET & HaHT |

FHTEer @t asie ¥ ugell a) o= -

RA H SUEdt W qeelt 3fiegd == av 2006 & asie § g3 off 37K 3™
ATE AL fof FET AT AT AT S TR o SR TAT 4 GO fefshT T FHFT T
2T & o AN fohaT 9T | 36 TR & WRA T T QU TG Sl b1 e
value added Tax system o€ 3T T=IT T AT el L Tehl AT [HEeH I8 AT foh
T L FoRId T 310 GRT @G AT T 9 IR L T FH FUT K 36 W&
HT gRT R 1 YT (FAT GIT HT 3qT & BT ST Iy 3T US il 39
TR S | S IE T & AT AT a1 T Sfuuedt st srexa a off | g9k o e
foh 3T THT &g Hedt TFETEST 3T Afd 2o ST o 31K TSY J< | 37l I H1
TE & LT TATT hg & L IR TS & L 1 A0 H hfee Fai et off &
ST SATYT S FHMAT 8 AT IH S HET THATSST AT Tl SH Fhid & Tel
fereelt oft ST 3wt ee fTveh ZRT T TTT Heel THATSS i hiee 92 o Tei forerdt
o |

3 YHN Tg B W R o 1 Rufa off & Cascading Effect #=d &
ST ahrs 3rest feufa 927 oft gaforw Suadt so amm s Afaw aerer /[T & or
SiEt a8 Cascading Effect ST &1 ST | 2006 & & ff &R 7 % afufaar
TS off 38 T § AfhT awe § 38T W s 89 2006 H a9 & fom malt
meIed ¥ ggel f3har ot ar oy s oft 3w o § -

155. Itismy sensethat thereisalarge consensusthat the country should
movetowardsanational level Goodsand Services Tax (GST) that should
be shared between the Centre and the States. | propose that we set April
1, 2010 asthe date for introducing GST. World over, goods and services
attract the same rate of tax. That is the foundation of a GST.

S ATHOT & H STIT 3hT AT €A T W AT AT TT TR JE Ueh TSI
Sfreeel st == & ST sl TR Ueh & T Tl Shidl ST 30 3T 37 AT
& ot forafla et ST 3T AT foh IR & 3T 3R SR 7 ot 36t weher
FC At O AR 3Efg At oft | AfRT 31T 3T S Sfiugdt 3@ w® § J% ar vEr
TE & ... AT T g9 qE foh ST {57k heshir aisfe ToT § 2006 H UsheT &
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&Y I AT T 6 T H el T GAT S FAT 0T o 8 36 T AT 37T A1
BN THY Aret SHUEdt & &9 § g ... T o7 AT AT IR HT T F BT 9
AT S |
SuEer &1 awl -

af 2006 & aSic § Ig el AT o Uk 310 Teafd 337 7 § T dhaesd
Sfoedt & R F 37 3fe fohaT TergEdt & 9 JETRT AT § 2007 & AW a5
T

116. I wishto record my deep appreciation of the spirit of cooperative
federalism displayed by State Governments and especially their Finance
Ministers. At my request, the Empowered Committee of State Finance
Ministers has agreed to work with the Central Government to prepare a

roadmap for introducing anational level Goodsand Services Tax (GST) with
effect from April 1, 2010.

TET oY U St SHUHST &1 Tt & ST S e gee T semrer

foram T o ar off IS Brer 7Y AL 97 I8 ARG SRR HT AW S o |

72t w Empowered Committee of State Finance Ministers &Y s st
Tt ¥ 37T e T & foR 39 Empowered Committee T 38 &Tq @i GEwfd df
2 % 9% F5 OTPR & T F1q HT Uk TAT AT ST SR Ush et T T
Sfredel QU Q91 § s 1 3 2010 & AL fRar ST Ee |

3msy <@ fok 78 Empowered Committee of State Finance Ministers
frere e for it wRewr 3 ST aite wirwoT § foRT o | 9E 3T & qd aTe i
AT & for "7 0w wffa off ek sterer yq@ srimel 3R 36 a9
qR= ST o o Bt Sfaet STEIT HHR 3 T o | o U T<al T ST
fower o7 SR 3T &g F T@A dad THAT F AT SE TSAT & 9 AT FH
& foTT Qe & T ot | &g % 39 affa § O & ey 9gd o o Fifh
3 | g T TSAT o T 1S &l AT HUS T&l AT TsT T vy AT T arar
T T T & IR IS o |

el T AT ST TRIeh SR T ST sl SITTEST T JTalel ST
T or a8 off S o=y "yl S el Il ST el off |

W T AR 3T 32T off 36 @ & U SUHT it shodqT Sl o ot
ST weh &1 o AT ST She SRR TR Rl 313U U U {SAT & S
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it | 38 3% I 3nfie off for 3 SAucaer L i oSl gEedr ¥ aue fU% uw
& T HT P AT EY 3% SR FA § A 8 |

TS qwel fof 5 oTa Sfugdt st Smeq T 8T | i off Uk aeq AT dar
! ST forhl a1 aeeTs Bt ar 39 W Uk [fved &t ¥ s avar, 9 i 12%
ar a8 12% T foret T SET o7 3T & AT TG T T T T 5T L s
HTHT 1 WA AT AT | 3T S I8 8T L THA &1 ST AT & 36 a1 3T
Tt & off afe 3 |
ORA ¥ SuEe U e o

AT AT 3@ foF I8 Tt A (SO L el T & S8 T of §
FIT GUEATC, A7 AT off 5 Feid I8 AFg Tal & 9/ ... T5T &7 6] AR
& Tt St & faw |

IT TR & ¥ 2006 3T 2007 & awie 7 o/ g & shuwet &1
feRaIT TRIT T 3k STTEN SHUHET T Tehed o GHT T FoTa s X 3T ToAT T
3T 39 T T AT 3T AT o S aTeT AT 3R 36eh 7T TAT o ford AR
T T |HT T a9 2010 § STUHST AR & Go 36hT YSHT IR LA FHI FHIH
giar T |

3@ 2008 & S WIYOT § foaqwst meed 7 Sfudel & an § T e

183. Following an agreement between the Central Government and the
State Governments, the rate of Central Sales Tax was reduced from 4 per
cent to 3 per cent in thisfinancial year. It is now proposed to reduce the
rateto 2 per cent from April 1, 2008. Consultations are underway on the
compensation for losses, if any, and once agreement isreached the new rate
will benatified. | am a so happy to report that thereis considerable progress
in preparing aroadmap for introducing the Goods and Services Tax with
effect from April 1, 2010.

TS T Y I & ufQu ar ureir foh o7ar Ty ar uehet Sfewdt st & 2t
F AT T | Y oW ¥ fohg @ ¥ g foh 19 Suwel &l wohel a1 & &9
W ST T T arar fod oo Aeied &l SIS 9eT |

e TRa § T & forw wefier @ € ST ueh ded sy SR T3l & ST
Gferem g forer T & ST S & d8d U 37 g aHT & ST L Tl
o 3R 3HT & TS UT T forsht W T T Tk 9 3T o T 3care &l Rt
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T T T a7 AT 9T ST T hT T g ohl ThTTHRR AT | TS folshl T
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3T Afg FBesITRd Tohel X & &9 H S{TCHE AR SITAr ar T2t &l 70T
L M HT IARBHR BT ggar o o I far 728 I 3K a8 @nnfas
o o FAfer T 319 STRIHRT & d8d T AT[HT Uk STAT a1 & 3T g §RT
T ¢ T B el ST gl a1 37T Tay l I8 gerl feurfa sl e &
foT QR AT T A o |

T4t & for w3 & affa sa s AT sfiegel o ageT Discussion Paper
R A @ off AfRT 3@ st 2009 FT SlE 3T AT IR T AT SHAART K
o 3T asie 9eT fordl T 37K seH for Wl wRted 7 foRe X T Sfuwel T At
& 3HeT H15 S &1 e fopar e Sfia|el I & geet & T g § aRedd &
goha fouw o Qe o 1 91 2010 & SwEd An] A & T oS R
SR |

e for ot ot farvamer o 3eR Tt & forr ABET 6 Afufa T 19T gger
Discussion Paper Fa%R 2009 & S T feam fSem wehet Sfuadt sr @iisr
F U U S SHTHET s SHuEet ST T SHueel & AT & SEdrior o
T .. 3 I8 & Y& §AT ARA § S{TCqe! AR foh ST o SRATET T STEe! qo. .

STSY 3T 3@ for T 31K g & e T &7 989t 9 S 2010 § &
AT SHTES 2017 H SR T ... Go8 U8e <@ foh TRET FT-FIT @
ard off T & fomr gf@T &Y @fufe & Discussion Paper o |

Siiegdt st wRa § == & g8 off a9 2006 & gHife gART Sfuwer
et off RT TR & ot ARled & ATt & |Tet SISl 9o & € 1 9%
@ | g o T ARie SHRI STUEd i U ThoT L & &9 H adid 1§
g1

UET @ AT o7 foF g GTHR T TSAT & T AT & AR & TR F aadr
TE T AT 3% Uehel T ol AL AT o (U T AT & A&l o7 I8 T o7
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AT 2010 & a5 § 39 g9 & fo &=l T SHugdt 1 o &1 el

On Goods and Services Tax, we have been focusing on generating a
wide consensus on its design. In November, 2009 the Empowered Com-
mittee of the State Finance Ministers placed thefirst discuss on paper on GST
inthepublicdomain........... It will bemy earnest endeavour tointroduce GST
alongwiththe DTCinApril, 2011.

o gl dr 1 3T 2010 & ST T T ST A& AT ar J&r & A
T SHT & &1 T 31N 7% A & a8 T AAaeiies ana T off S
for wh @Hfd & forw 3 & it o aifer onft ar sfruedt &1 qor ww & a@
F T AEEYOT TR & I T gE off |

Tsar & formr AT 6 afifa T sfoadt @ oo S fewree aow S R,
fSreent foer forr w5t gR@em T 2010 & ot 9o § R B, ° I® Wy o foar
of foh wRA # SfTeel wh T o 8T e &g 3TR T g forght ar dwers
% T & FaER W T U il 3T TE H &g & [o¢ S sfegdl (CGST)
3R oAt & foAT T v SfwEdt (SGST) 2 | I8 Tsar it 3T & U aret
Sfraadt &1 ST o ST YR § Sfeget @t faem ard g of foF asar a6 genfa
& fomr Sfroedt @y e ava T2 o |

FERT HEQT I STeHe! § TAT & f&dl ol oot o s ol o iR %9
ST s (oIt o o &9 H HTT ST BT Ul hAd 9 3T Sfiugdl o & &g
3 39 L T JHEM ST AT Fifch SHTHST § e gkl T st 1S STmrg Fet
off TR g a1 SHTHET Ueh ITIRRT T & SATCIT FHTAT TS 3l L T Johe
off 8T o i oft 9 & R eat @ e off B 3 g 2R o ai
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Sfeedt T R § 0] A T e |

TS ST ST o Tt o Siewdl fewhar Yot o s Tkt st )T Sfershat
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Shuadt fomet &t uferar -

AT 2011 & o€ H 39 G0 & ford §=ft T Sfiwedt r At 7 el :
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Many expertshaveargued that it will bedesirableto tax servicesbased
onasmall negativelist, so that many untapped sectorsare brought into the
tax net. Such an approach will bevery conducivefor anationwide GST. |
proposeto initiate aninformed public debate on the subject to help usfinalise
the approach to GST.
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ST & ufafel at= s for oo o wft ar Afiq i ST wRd B H @
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foraT ar o7 it et T X ot 7 FeiEes qieetd ar ar oft & T2 ar
Sgd & off | T aTd 3T T ATAT W fwat o oia &1 S=a o aga &0 or
THTTT I Ueh 3T YT o7 S 3TYeRiSeh &0 § Bl bl &I 3 & T
for fewdt & forae arer off sga & &7 o |

gaferT 89 S Sigd) o f&=<t 7 foree st @ a8 o 5 gues fora Rt
JhTTh ST TERT o Y ST 9Tl Hifgam 1 gewr foram |
ST YT - PR W, 3O Awre Hifear & aft g4 1 a5d & A8 7@
q W H [T ... 91 31 81ed U &, [IEet &, hedeh &, S AT g e

T FTATEE - gaTE | SO AL TA H ST H ... FE A T SR
2 | BT O I T 1T Thet off TaT 37K fmdl weft shaTaredt & fofw ahrest 3wt
ot @ |

reTT vt o~ St at | &l O & et oree agd & |ifid § SR 36 e
¥ orueh! w1 Sgd & TR ¥ ... 3T g R ofe & hier R graredt
7, foriw &7 & &<t dee & FE@reAr 7 SHHel ol aHgHT & T ... 95t
S MG UET 37T o FaTarel 4 Uh AT & o o H Ga TeT TR fohaT ...
T FHE O AR 3 I & [T aga & =T forar aw....

TR TTATEE - g=3aTE | RN ST I A off 5 36 T T HT6! T .
T a1 S ot off foF I ohee a5 &t AT & |Rre Hifear & & ATesd W
S5d & HewdT ¥ 39ed o7 3R 36 U IS § g do qga o T1d agd
st off gafcy gaen! qTash wea RLaT sfedt TS |
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SHTIR S JENT | §6 G o HE bl HIb! TEMT 3 36T ITARAr
& fireft | af 2017 § & 30 g3 aerwery Rfeaw 48 feeedt & oo aifew
RATS ATARE T § STTEE T J&d ekl o &9 § AW forar ot e
39 T & 9RA & T8 W g Afeft & & § omia o |
T T - ATHESIST & S ST AT SHuget st & gty for & e
e ATTHT SO T off 3T AT I8 HERA ol STUe g3 (o 1T (S forrost
 fiet & A2 3T AT HIATGHR o | I3 0T Usar A off & 7

R BTl - ARe 3qH Herd SHlt IS arq J& & & S Sfewdt fawres
& SR WRA § Sfeget § arafid 9 &7 S8R F 5 aga &t qUe i S o
& 3T 3T aaT & H o % Fo UHT & T LT o1 AR g et & st
T F ot gu  oRkfad off €1 I aft fe 87 Serey fo € o s sifafts
off o ST HY 36 ST 1 ST 81 §U, 3T &l T R H SITTHET & J19 o SR
& FTHT ANTEH T & | § W e IR § ST Aear ot 3R 3 qe 39w a6
ofT o & Erft ST | oft § Tehel O | SETOTSY 36 T $ St b o T eI ftetT
IIE oTT | 30 T0Y i foehfid gemT qeriich SR %1 § T8 & 39cred § 3en
3 T & aaEd & [og g § e wat s g

Y S T H AT B F foefad @ ... @ 78w AT R & S
89 72 facctt & U o2 T graeil Tehereh, fSHent § it si@es o, & faw ICAl
& IS 1 ey fomm o I SE 2009 & A off R Ig AR 2011
AT 2012 T FAT 9T SAfhT 18 H H RIS TG & 3T HATTRT ST F
I3 3T O AR R U ©Ed I WS I IR #f aig Tuhal
BT of e T 9@ 98 W ICAl & YfiSe &7 BIer g3 &ar o | i a1 Ir)
3 & A8 UF IR I (GG 98 g7 AT T g a1 & & T8l ge....

TSI AT < - GRS, o 37eft s fof AT sfrogt ox gge o a 2006 -
07 ¥ forar o1 ar a8 a1arsy for 39 U ofue ure Sugdt @t SIHERT & S
FIT Y 7 Uk HIT AT ITIhT HET TeqH BIT & STl ART A9eh [l Seee!
T TG F R H 36 g ¥ foRaT g7 98T o Fed & a9 a1 ST T
HEqd 8T § 7
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T FTATEET - 2006 FT AT AW TS AT 399 I THT & S fod 7 o
3R FB AT § Sewdt &1 ek R o 3 78 s doha o ST arey ant
T ft 7 ft Ay § Soedt ang 8T | STEY 39 96y & fomwst aeed
F S WIYUT & JF I ST Shwwdr ¥ gwetd o fawmar g ;-

Itismy sensethat thereisalarge consensus that the country should
movetowardsanational level Goodsand Services Tax (GST) that should
be shared between the Centre and the States. | propose that we set April
1, 2010 asthe date for introducing GST. World over, goods and services
attract the samerate of tax. That isthe foundation of a GST. People must
get used to the idea of a GST.

e 18 H gretie O SHUHE! &l @IS T 3T 96T I foram 371 39
U 89 ST Uel a8 I o7 foF I8 Ush hesiaehd T BT fST6eh dad shael s &
T THT T T 3G TAT A 1 |

AT 3T ST &Y & fo st ST s1mee qoTredt ® 9w U G S gomedt
2 3TN TS STER &g 31K T 3HT &1 & T A b1 AR 91 & safere
51T & & SHUHET ST T TEdTer Tt § 36t e @rist a feam o i amgia
& d 9 U Qe sitegd! W e forar mr S/ arer i Sar & awg &
T & SR W TS 3TN &3 T 6 TR S 37T H 2T SHeeer YRd § an)
ot S o1t 31T 3w @ 2

Seadt W A 9eTs 3T SRR T Ush ST &7 o 31K a8 o fo &5 af
2003 ¥ I T T&T & T T o7 3R ¥ 2006 H, S AT & STh1T T5AT
T ¢ AN §3T o7 a9 5 fawell o Ueh SehmeTeh o 07T a2 W 6 AT & o2 i
T T W T i & o7 B o & Sfiuwet 32 &1 & 7T &9 97 gafag
T I8 ¢ I T SUES & W ST § agd M IR |

STET deh AT Ueh Sfeedt g — Goods and Service Tax - An Introductory
Study ST ICAI & SFRS § 31 2007 F Sh1RTa g7 o7 58 5X forr, qrviferash
3R dTesh 9RA &l I8 ST T o’ A & iR uEr s off SRR
T 3TeY T & foh LET HMT S | I8 HATMEHA FB AT & ARBLE &l T
oT JTEHT Tk HRV aT I8 AT o Ig Tk F7 foer o o7/ o STet I8 Jehifara
3T 9% Fgq ST 6 AT | I8 1@ S TR § AR §TT ST Toh aeT 0l
o7 foF a8 ICAl &I &g qiehT § YeRTfTa 3T o7 37 36ehT |RT 21 g4 qfeht
3 3T qTSHT 0 7 |
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ST T 1~ YT 3T ok T T8 BT TfEhet i @7 & 7 WY fEmmer & ar
Goods and Service Tax - An Introductory Study. & @&t & &€ ?

T ETATEEY - A Jof 3L B o o o) & g7 oifohT |rer & A 310
TE ot FATS & ATohT 37 5T 3K & QISR | ST TR 31T &1 & & 98 Toh AR
TRg dT § ifer WX 7 o 61 § ... 39 @ &I s e qee et L. 39
ArhET GfeaTer ¥ §88 =T sl Suedt a9 & o S el gehif3ra st
Ia oft Reetwr o &9 § & 7 fomm o | 30 o 7 3 fovafoanemt & faoee
¥ off STe a1g ® oifer 98 890 S o a8 € | o1y & 1o S orat & ==t
I T E |

T Ueh 31aT SATshet o7 “‘Income Tax Law in Pakistan - Interesting
Similarities with us’ ¥ @ HT SERTIIT §AT AT SITX 3 Teh 288 SHel H 31T
IE AT 15 A1 WHT a1 & 3§90 @ H 5 3FT 3R7 o ST HT
FHEATAT 1 == H off | FHRT A g5 Y I8 off 96 © ...

T AN § e W feg 31fonteh aRam & ar ¥ 8 ¢ & o1 a1 F=mh
#5 @ fop wiered ¥ & arer ferg aRamt & forw oft @/t & sTeRt s |
o feg Aforyeh IRaR - HUF & Sa9e € ... 36k 18 84 QU 3Teae fopar
HIT a7 fof SR ST OIRREAT & TR ST H 1! AT © ... I8 agd
qUHT e & 3R 319 ar Y 9T 39 @ H dis Hidr off T E |

g AT B Uk o |CAl SHet & fore fomar e “ Service Tax for
Small Service Providers - Myths and Realities’ 37R Ig +ft & fSr @i a &
TF T |

“Taxability of Giftsin India- What the Law should be” «ft wa tar &
G o7 S B U g 2o TR & T forar o ag oft Uk o7l og o |

v onft qk 500 & Sfrek o g & 39 ¢ U9 & ST g9 e 0Ee ¥ |

goeh e St Al fedt T Sfiewdl €~ © A off 3 Sfiewd! W fore %
fe=dt <@l &1 & U GeheH ¥ |

ST IHT :- T T JT T IR a1t | A10e Sfta 1 d&9 @RI o arer
&0T 1 |1 o7 7 WL fewmer & S ATent stuwe! ot forelt geder o foret St <t
7 JTSH ZT5H T U s foRaT a8 +ff 39 WRd | Segel v &l qd 93T 4l |
STET o Tl a1a ST & 3t &t & ant | wae & foret e i fowlt geaen
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T et ST & TS 2R X S g8 ar !

T TATEE - ST IS T & TS & &... W AT Ty Aot
&OT AT 9T ST WA TR o ATehd Sfuadt fiaet e ¥ gt ®iar form | 78
Seedt 1 TR 7 IRt q0T o7 37 SR &7 98 figet GST@GO! e
IR IHBIFH & Tl & ST § T&T o7 3 Uk o 87 36 fiaet deat W fiu
T AR 3 HATAT o SETel & SFEEHA BId §¢ 34 e 1 T ... 3 F

& 36 @HY AT 2017 FT a1 F @ &, THT Ig [T 58 6 3= 0=
SRl T 3T GEATAT T BicAT hLdT T o/ FT Te=est g8ed & PMO
F WA FA FC 2 @A, A fom T AR, s aeee afue aee,

03l SvEd & | gEit off 95a §8 AfR 30 F T 36 e AT 389 HH
GO H & T &7 AT Ao qel 0ok 5 §HhT BhiT T2 of el AT TR Ao ot
T SAfIaent SR T I o7 | ¥ B ite 59 3nft gufera @ @ ¢ |

&Y TR &1 foh Wer Tt § BT L AT AT &L AT SR S que
gl... AT ¥ [ B To EOAT 1. TR I B fIQ U welar aqor o o 8 3|
qu T St e |

& UM T 7Ot ToET T gFrRm 7 S st S1ReRR ... ofT § ghe g
CECICER RS
ST IT i~ W, ST AL MHIAA 3T & & W & off 3 &0 S et 7@
feTemT =Ted €. 37 foTT STTueh R g § 7 U SR a1 ST a1 a6 e
forTeT &d & 7 U A 3aHT SITeT iAiaRET B Sy JReT 9 © ¢ 8, 3T
I TR AASTHE & IR H g ary |

R FTATES - I T Tgq 3To01 HaTd ¢ | ST FEeA! S od g... BT
3T I 3l SIT TS AT AT8d & HATE I8 § [oh 9gd A 91eU. .. 3T
39 3T & forae 0T ST | % off afew | 3 I, FH amal | o, Jard-
AT, S oft 3eY &... e & 39 R § agd §9 At U §... HS
ot afew - Ferfat, TEw, ST, g, STEeR 3 ity off - foe,
o SRy, afe SUH qg st ATed el dr IR foreAT afvres & g
3T ITYHT AGHIT ST TwalT T8l 8T | IS AT I Tl Tehdt o fhT 36 &




www.dineshgangrade.com

2020) mrerTeeR® : Hw. gER e - g Hw. o ymi 21

T YA A7 3 3T QI &7 STRAT. .. ST oiET Qe &) forenfera 78t & et |
& U3l 20 817 8 AR o BT g 3R [T 89 i @ 389 100 A7 89
qer & 3T 3T I A T AfIq forear g8 gg a1 & altomy gt § |

T ATHAT 9T 3T foleHT & df ael &8 o) 39 fowe @t afgu e @ o
foTemT =med € 3T % o ufqu oK 35 are fafaw. .. 3w et fim @ afsw. .
Ot AT AT 9 ... AT Iee ek wET i AR R T ge &
=T oG T dig ST |

forad ame stoft Tt @ aa SR § o7 ot mefoar st § T 39
AT d & 37T 89 3¢ U=IETE § & © 3T I8 T L AfAT foh IS STTIehT ST
AT AT T&T & BT oY TforT fiRedeh & &t AT 2. 36kt 31 & & foh IS muent
UG T &... 99 foTer diee 1 I8 Hier &l © |

AT HY 2150 HASHE & aX H I9T & af § %® U8T O T8l & & & 6
TH IS G o 3R F3 IR A G I8 THET ST & o G 6 T ...
BT ST T 0T 10 a1 & 7 a7 d%h § IR 39 T0T NG & qaAferd shig hrd
T T &,.. FfT-aft 39 e femmT § i FET I ST § ar N ST 8.
AR o a1 fae 5 fafie &1 & 2 |

T8 STet & W ST § T gRAT ST A8 & 37 AL =X ¥ S
Tt e i e i 7., & sk a1 3R 7 foh 3 STet @ Al S e
FH & AT & AT AT A L I(IC Fel &l 2. T JoT s JoT T2 2.
I8 WU geIE IS A THT S5 O 8.

T a1 3T & 250 AASTHE AT sl hIs <fisT 2rdl & T8 & 3K I veg e
mfeayHe o & fau & ik &... 319 919 & AfeTT 31T g9 1 89 T A
T Heha, ST GHT & YT BAST AT B | TLT SHAT T arEdfereRdr § |

ST AT - Y I STHS T AT ... SHTHST H 9RG H 3T T 30
a1E § o s1fres & 9% € | STeR! T T € Sfemdl & wRa § A S 7R
Igeh! ol qoF T AT & AR |

T FTATEET - SHTES IRA § 319 T 1 qodd a8l L IR o7 IR A
FT (T SHe T § SR §9 ofd a9 F i 3o & R T AT iR
A TS GUR AT 1S [ T T STSHIAT T HiS ar & T dohar ar o
off qur Sfiuedt Ay foram mam a8t gqeRt |t §ny of |
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afad 2006 F YRA TR ST I FHaT AT o7 foh 2010 H AR F Seger
TN T ST ST 3 g0 e & IR § ST g 37T UsAT & i ST 3T
off a8 S & 9% g & TTE a7 36k oG H1 & qET Uk QHT THT T S SeHer
RA H TIET ST HeaT 97 | 2017 T SRR 7 3 (AT I aga of |

Steedt foetea aet @ o AR foRar T SR s FEidrer s s I
o 9T QIR 36 &g 5/ 3 3 Sfredel sl Trerar ar g ai o & 4a7 of |
STUEET Ueh AT AT o7 AT TP § 398 9 TR ST9ueY ot eufd ar g &
off TR S-SRy TqsierRtoT o1 3 feurfer ofit of gftencr it stavsr ot &t
Tl AR 3ue foTT &9 39T & TSAfaes e 1 AW T T @R Ie Sfuwdr
TN T STAT M G L G o |

ST AT STt s IR &9 § AN & & SAER o 3 I §
& Ut retfera st ST et oft Sen! € gt Hea o are o e A @ e | e
Siugel # 3R SiHATY Uk §HET & ST 8T I8 1o of foh S 7 Sfsreng
JTEM Bt 3 SR-6 3¢ HTTTIRATTER FHiS ST ST AT TG T T
FHTHT STEM & ST Aok GIT 3EehT [oeiehel 3ol 3T T el Th qoedT o
T g |

QIR T T £ (R ¥ 3T e o agd & v 3K aed
& AT SHTHET il AN F § 7eg & & 31K ¥ oft a8 S foh Sfovek aR & &F
SfshaTd S5d & qiveher off | 36 |y & Sfuedt &1 o fomiw aq a8 & fof 367
THIMH & 1 & 5 3 TG S ST T HIHI &5 qh g1 (63T & ST 3

ar 3 ate O 3 1 I% g fop Shiuwdt &1 and § R ST |d an W
[T T & & TIToh 36kt 3T ek bt AT S5 AR 9, FHiSATSaT SR RRMaT
T ot g5 W 7 | S 3T MhyHed 7 38T &M fohar & 3R I8 de 39 g
g foh wfoamgar aga Ak off |

3T qef 3F1E & fop SHueet & ¢ aft a7 36 U 37=aT 37R 8 & M
% [T & 4T TR S el a0 § STEdl U T8 3R fder 2 grm s
foh EAR TuTEST HEIeT T IR e o |
ST ITAT : - SUES AN A G0 I o ot Tt ==t o o7 fof St Wi

T STATTEAT T TS L TG T I 6T HRT THIEAT T Hh[cHeh THTT
U | 39 SR § 39e A= fomm ¥ 7




www.dineshgangrade.com

2020) grereRR : Hiw. gER gremEEr - R o Hu. oyt 23

T FTATEET - SIUHE TF F THA F H1 GO § SR T 5 2017
F @ @ ar 54 qa forar ot foF @I R gomedt s oft foret sreferaem @
37 e FRIET FE T GeRdt © | STfaeT & fae & g of off wwer & €
AT Uk a1 e @ ok afe T yomedt ST & | SR w § e St
2 3T T U BT § ar sreforaee § gum off &t & oIfhT ¥ & gaft Sedr
3R qa T ST & 3N gk fIC & uer Sfewel § aicfiehr & 3w & g
FHET B ST 3t ot 37 B |

T YT o~ R W, 379 foget W 1o Sfugdt & 88T & arer aga At
T & | A S AT BiE F i off FF IR fae R ¥ ) o sangy
STHET T B T TR STIRT AT TF & | FIT U T § I e BIF F
grarsit & e &t =T ?

TR FTATEE - STadt W & tweets T 937 16000 AT 3 TR grofrash
faT & 3T 140 QT § Y T Ah A HT IT Th o3[ TIEHhH & S 5§
3t @ 3500 tweets fRY & 3R F© T T Siet o aft & Sfioeet &
& awEla € | ¥ off 53T & foF e aueEm @A 7 off 5 tweets T S STTEe
Herelt THERT § S & T

AT B & AN H T %3 A [T 8 TR AT IE FeT § (o Siuedt 7 S
FS onft ST & I W1 AT 7T B T i e 6 ¥ IR e
T S oft oz B o § 97 AT Sl =y |

ST U a7 S oft ¥ o ush o U oft 3t o S anft Sied e
e & & W ITHT A B THR F AT T & 7 Al 36T a0 T 57 ied
T SRR & o2 B ST R R Ret R e 37 3 oft g8 e i dvers A
T$ ¥ 3R T8 v Eiem-eer Seure & 7 K | R & aF e 1 FE W
&t foame 33 ST § |

TSI ITHT - STIEhT T § SHuedt oht Her arer Sfshameren 3y 1T 7. Je¥ uar
T o7 Fer o agd ¥ §.... AR AU T € @R aeT QI 7

TR FremEe <~ et § S vk et dhaet @ ame & e am mw o oiw
St endt oft S @ ' Red ® 3B i 3w Red # R a0t glorn 72 a7 31
o AT 8 SHTET T Herd et fshateren Ay & 31 36 a1 7 et st et
FTHT QT a7 & |
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AT FTT :- el B, AT AT a1 L & SHE! & aATMueh e o ai H...
I et 7 & (T § 7eg & ar ¢ afies R o o) H 319 s gema
& ar i ?

R FTATEEY 2 - IR 3t H S ATen! fof Sieeet § wed srer Sfshmeren
3y Sftewet o A fet 3B § @ie &I gfedr s 3™ @ 31 36 &
aTfer Red oft & frefor § 1S g T8 & 9 |

T T ATk Ret 7 off TrdieReor &t of Tk ShTe BT =nfe foret et
I ST Hor foh 2T 85 TIE (S I ST A1t forr 78 & et o it
& A7 fohe ATE W eT 3T HA3eYE A @ © A7 e’ &% Je W TSR
T TS IR gk ST H §7 T ol S & [T Afed SR T & 37
a9 SATET ST & foh STUEET T EXlRior o1 Hehdd & T &l SITaT |

AT ITHT 2 - T AT 39 F© a1 8 S SCHE it & a H. .. FT Seger
FHiTa STCE & S THETAT HT & B § Therargaeh ®d &L & § ¢ 37T
AT Hq § Shuadt Fifaa & 19 dh & & W 3% afony &...7

T BT <~ Fx 3R T ayfua sl & areft shoadt Sifee
T g & 3TesT faE o St foR guR v & §El @ @ JEd gy ST o |
et Hiford g FRAT TR aet aw X &1 @ & iferT a1t 8 aram for sfrowet
T GETT 9gd AU © | § I8 % GohdT g o SHUHST Hifde § JHeg St
ar & oM 37 W fomm off ST & SiforT Teametl & aaree ga o o § f
Tl T ST ShToh! TR &7 S & | 36 81 G off Suael SHifet & wea
F1, oy dR W ST S H w5 Refie e &, ar sue ae w § o
SHIHT THT AT & | A T W 390 & SIS b Fqva=ey H gelt ot F et s e
T foRa 3K st &7 & onft oft a8 TR & WX W ST oA & ¥ |

STTEeT shifet 7 STTger Jeash § e querstt & o) § foam & 7 o
FH GHT AT & S I8 THET SHuel & & 4 af off |

= RafEt & S § ar siued) Fifter S & i w= @ 2
ST T - I AT 3T & B faww w — Sfiugdt Jeas... 3 F gara
st off anft 7o St off fomiog STk Setey H TR O 3 Tew g7 © ar ofe
et T oY 8 ST sEt oy @ SiuEdt Jeaes Ry @ ¥ wH R @ R 7
g 3 NI H FHTHT AEAT & SHuad) Jedeh hl AL, 37T 39 a8 §
T HET RS © 7
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e Tl < - et Jeas & ST Sfiege! it ahadr & 3 97 3 Fifh
SHuet qff ate & gemT SrEifie o SATid & i gue o sfugel Sz
T & A8 O T ST ST T Tfeh I G SHuwel st shT Ueh TR § Teh Aokl
Ig QT T a1 & foF Suedt Jeash sfuadt arp 89 & 30 18 are +ff @g &
T &1 AT § § 31K 30 G9F SHUee! § S8 SHersti 1 ged HRom off
2l

B} U &1 A T o TS TR STUEe! Serdl 8 JEe i TS ol B aleHT
&1l SUEdT Jeaeh 1 STAEBAT bl FEHT SHRUT adT L LET fRIT ST Tk 2 |

I feTd T I8 ® fo Siuwdt Jeae & de S auend fise 30 AT
¥ I W & 3 I@d T 39 FAT JETAT B TG & o aR H TRar & dremr
fET iR TERR STTEET Feaeh & HaT JaTdT I a1y 3ot Heh Tl ar et &
iR AT FETAT AT TIM & 3Hh (AT STHS Jedeh 3T THR T HIE Feh
T & IR 3HW ST S G B &I ® a7 TR T & a W

TR T fordlt off T8 & 31 SuEd) Aeaeh § S GHEITT & L T A1ey
T 30 fTT g ot U FET 9 |

2Redr Shuedt Jeae & ary gaE av 2017 & & 37 &I & Al 3 &
T 2020 3T AT 3T I FHIS € T AFF 3qAed T ¢ |

A gt ;- g 7 e Ft TReat & graen ot & e de gy
T ShThT 9H T ST T Rufa off | o off o IR 39 WW T g A &I IR
FY T | TS U X SN 13T 1 off & 36 TR & JqTsU | 37 36 W& o e
qeel off & AT § o A7 g8l IR & U YEEE a@ T | ST HETar §9
IIET & fohE SR & STfer 8T 7

T FTATEET - T Tt dl HATTeH! T [ §6 T & TG i3 ¢ T
& 37 geer off 30 @E & TEUN H HEAT H @ § AR Sfh Seed & an
T aga s sEiforer shuadt § Froart & srarwmr & ar § off |y T samer ger
3R geiforer g ot Saer e |

ST HLETAT T 39 T H hTs AT AT T2 & FiTeh STHA T T8 T
2 A T T H TR & AHAT W AR B & AT 3T FAETAT T I e
SIEEERRE

et H AT © foF S TS T gERIT &1 HehaT © ST et i et
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T L TR T AT 3o I8 T fRAT ST Fohell & SAfhT 37T I=T &4 @ for
T T T AR T TR 2 g E T SATET 8 X & A 2 gafere e
IE M T 1T foh ST HETdT W SEeRT hIS SITET THIT IS arelm T8t & |

T AfRh SiuEdr fRerifar o TRedr) &1 $Har AT &1 3R r &
Tet & 3TN 77 Afereh ok Sfiewet 3T &1 & & 3afere «ff 36 Srae & oo
T IaET ot &

ST ITT 1~ HATSH T AR (O & et st St & o i O g1 dard
T Gk FEE ot E... 8 AT SeEdl i off a6 & & fodt 4. et &
& §ITT SHT ¥ T IR A 7

T ETATEE - UF aga & STesT HaTe § I SEHT a9 g ST el
2... 3 T SO & ATE ST & | B e STEE § FHTed ST IE (o .
[ STl bt TTeRTSAT o (T ot h1e S - S @ledle, FYHEh, STeTI. ..
0T a1e © o s & gff o & o 39 e ferged Irer e @ uh arent fidt
afreRT “aTeTteen fegeae § off 5T Sh1eT YeRfId gaT AT | aE H 5 & Usias
FTT SR ST 3T & A8 AW W I ot aret & 7 Sogdt ... S
Stuedt arersAt & SRd o |

T I 2 - T T Gef ATAeey ahl fohr e & TR Y 7 Tk Soherre,
Teh TE, T HIE AT T ..
T STATEET - TF NI 31 for@ar off arear & 3K afi-aft e o
ST AT 2. (8 [T S vt & S 310 SR & 9gd S97eT @R 2.
gl aTeTTEEt ue orae off @ e forad s aga € rafot 8t 8 afee
ST aft foreAT A Sedr & & & faw w foreA smedr § gafae ¢ e
T gt <- G T, TTAT & STenT foReft STreierk st e & A 7L eT
g3 & A oY T AR &

MY T Ueh HATA 37 NBIFH hl 3T A ST BT MU F T o & 2.
TR FTATEE <~ 31227 | 5 off 37 enft 1 yehrTe. .. & @e off 30 8 @&
... T off T BIC I ¥ & FW H T
ST ITAT - Gl T, AT SHTHET T AHL 36T STHFRT FLETATAT doh T8
T S5 & TSl I [T § TR ahiT-ahdT 31T I off Fed § foh 31T ook Tet
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STE & 1 R E & o onft aek St oft 7 s 2. onft oft ot o &
FIGEA..

T FTATEET - & I8 a1q al ¥l ¢ o T8l H T & ar et 3T e 72t
ST 2... T8 I & SAT ST e forer o feorg & 3 o7 S oft 2. T%
T SEfiek ITEX ¥ AAfehT qeet & F=t st wer A Fifer oY Thet 3T ahieist
T &Y ST § g5 & T AL farsh o€t ey e 9. 3 SmT § o wee
T 3 THT H Fg 0T TS F TS & FAAT T =g S frar @ ol
e g5... § SrheHe (St o & a1e 39 918t H ST SET A STt Hel o
TATEHR o, &1 TohT T T h § B &7 a2t & o1 ... 39 wel & g
B D AT ¥ AT 31 g 8 1 v i wod & T E

TET EATA AT 6T T & I | Al efiX-ofit & 3k &1 T & 37K
ot STt diet off It § T T T @ AT A 9N TR © foh d S 31 &
I T &... AT AT g 67 & SAfeh § STHaT & o D1 T8l & 1 i
& o1t gftereT ar STt & Safere & SO 3 e ¥ FW F ATt NhIHed
ST ITHT ¢~ T, 37T BN IS § FH L I THIFH & [oT¢ Teh ST & &
& | AT U 3T=ST AT 83, ST TH R ST JoT +ff Tk Hiehr [T 390k
Qe FAMEEr @ AU off Tk gae 3R & eshi i glesh

o

Q

(3) Notification u/s 128 of CGST Act, 2017 amending Notifi-
cation No. 76/2018-Central Tax dt. 31-12-2018 in order to
provide conditional waiver of latefeesfor the period from

July, 2017 to July, 2020.

No. 57/2020-Central Tax

G.S.R. 424(E). New Delhi, Dated 30th June, 2020 - In exercise of
the powers conferred by section 128 of the Central Goodsand Services Tax
Act, 2017 (12 of 2017) (hereafter inthisnotification referred to asthe said
Act), read with section 148 of the said Act, the Government, on the
recommendations of the Council, hereby makes the following further
amendmentsin the notification of the Government of Indiainthe Ministry
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of Finance (Department of Revenue), No. 76/2018—Central Tax, dated the
31st December, 2018, published in the Gazette of India, Extraordinary, Part
11, Section 3, Sub-section (i) vide number GS.R. 1253(E), dated the 31st
December, 2018, namely :-

Inthe said notification, after thethird proviso, thefollowing provisos
shall beinserted, namely:-

Provided also that for the class of registered persons mentioned in
column (2) of the Table of the above proviso, whofail to furnish thereturns
for the tax period as specified in column (3) of the said Table, according
to the condition mentioned in the corresponding entry in column (4) of the
said Table, but furnishesthe said return till the 30th day of September, 2020,
thetotal amount of |ate fee payable under section 47 of thesaid Act, shall
stand waived whichisin excess of two hundred and fifty rupeesand shall
stand fully waived for those taxpayerswhere the total amount of central tax
payableinthesaid returnisnil:

Provided also that for the taxpayers having an aggregate turnover of
morethan rupees5 croresin the preceding financia year, whofail to furnish
thereturnin FORM GSTR-3B for the months of May, 2020 to July, 2020,
by the due date but furnish the said return till the 30th day of September,
2020, thetotal amount of latefee under section 47 of thesaid Act, shall stand
waived whichisinexcess of two hundred and fifty rupeesand shall stand
fully waived for thosetaxpayerswherethetotal amount of centra tax payable
inthesaid returnisnil.

2. Thisnoatification shall be deemed to have comeinto effect from the 25th
day of June, 2020.

Note : The principa notification No. 76/2018-Central Tax, dated 31st
December, 2018 was published in the Gazette of India, Extraordinary, vide
number GS.R. 1253(E), dated the 31st December, 2018 and was last
amended vide notification number 52/2020—Central Tax, dated the 24th
June, 2020, published in the Gazette of India, Extraordinary, Part 11, Section
3, Sub-section (i) vide number G.S.R. 405(E), dated the 24th June, 2020.

[Published in the Gazette of India dated 30-6-2020]
a
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(4) CGST (Eighth Amendment) Rules, 2020
No. 58/2020-Central Tax

G.SR. 426(E). New Delhi, Dated 1st July, 2020 - In exercise of
the powersconferred by section 164 of the Central Goodsand Services Tax
Act, 2017 (12 of 2017), the Central Government, on the recommendations
of the Council, hereby makesthefollowing rulesfurther to amend the Central
Goods and Services Tax Rules, 2017, namely:-

1. (1) Theserulesmay be called the Central Goods and Services Tax
(Eighth Amendment) Rules, 2020.

(2) They shall comeinto forcefrom 1st July,2020.

2. IntheCentrd Goodsand ServicesTax Rules, 2017 (hereinafter referred
toasthesaidrules), for therule 67A, thefollowing rule shall be substituted,
namedly:-

“67A. Manner of furnishing of return or details of outward
supplies by short messaging service facility.-

Notwithstanding anything contained in this Chapter, for aregistered
person whoisrequired to furnish aNil return under section 39in FORM
GSTR-3B or aNil detailsof outward suppliesunder section 37 in FORM
GSTR-1for atax period, any referenceto € ectronic furnishing shall include
furnishing of the said return or the detail sof outward suppliesthrough ashort
messaging service using the regi stered mobile number and the said return or
thedetailsof outward suppliesshdl beverified by aregistered mobile number
based One Time Password facility.

Explanation. - For the purpose of thisrule, aNil returnor Nil details
of outward suppliesshall mean areturn under section 39 or detail sof outward
suppliesunder section 37, for atax period that hasnil or noentry inall the
Tablesin FORM GSTR-3B or FORM GSTR-1, asthe case may be.”.

Note: Theprincipal ruleswere published inthe Gazette of India, Extraor-
dinary, Part |1, Section 3, Sub-section (i) vide notification No. 3/2017-
Central Tax, dated the 19th June, 2017, published vide number GS.R.
610(E), dated the 19th June, 2017 and last amended vide notification No.
50/2020 - Central Tax, dated the 24-6-2020, published vide number GS.R.
403 (E), dated the 24th June 2020.

[Published in the Gazette of India dated 1-7-2020]
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(5) Notification u/s 148 of CGST Act, 2017 extending the due
datefor filing FORM GSTR-4for financial year 2019-2020

No. 59/2020-Central Tax

G.S.R. 443(E). New Delhi, Dated 13th July, 2020 - In exercise of
the powers conferred by section 148 of the Central Goodsand Services Tax
Act, 2017 (12 of 2017), the Government, on the recommendations of the
Council, hereby makesthefollowing further amendment in the notification
of the Government of Indiain the Ministry of Finance (Department of
Revenue), No. 21/2019- Central Tax, dated the 23rd April, 2019, published
inthe Gazette of India, Extraordinary, Part |1, Section 3, Sub-section (i) vide
number GS.R. 322(E), dated the 23rd April, 2019, namely:-

Inthesaid notification, inthethird paragraph, in thefirst proviso, for
the figures, lettersand words 15th day of July, 2020, thefigures, letters
and words 31st day of August, 2020 shall be substituted.

Note: The principal notification No. 21/2019- Central Tax, dated the 23rd
April, 2019, published in the Gazette of India, Extraordinary, vide number
GS.R. 322(E), dated the 23rd April, 2019 and last amended by notification
No. 34/2020-Central Tax, dated the 3rd April, 2020, published in the
Gazette of India, Extraordinary, vide number GS.R. 234(E), dated the 3rd
April, 2020.

[Published in the Gazette of India dated 13-7-2020]
Q

(6) Noti. u/s 15-B(1)(ii) of C.G. Vat Act, 2005 amending Noti.
No. (104) dt. 10-12-18 relating to exemption from Part C
of Form 18for FY 2016-17 dateextended upto 30-11-2020

No. F 10-59/2020/CT/V (82). Atal Nagar, Dated 25th June 2020
- Inexercise of the powers conferred by clause (ii) of sub-section (1) of
section 15-B of the Chhattisgarh VAT Act, 2005 (No. 2 of 2005), the State
Government, hereby, makesthefollowing amendment in this departments
notification No. F-10-63/2018/CT/V (104), dated 10-12-2018, namely :-

AMENDMENT
Inthesaid notification,-

For thefiguresand punctuation * 30-6-2020", wherever they occur the
figures and punctuation “30-11-2020" shall be substituted. 0
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(7) Delegation of power by Commissioner State Tax, C.G.
FETAT T T I’EH, TATG
e} sqfeh, hived HFCTHd, Hael-19, e TR, [ T
FH: .Uk /S "=, /2020/ A TR, fediw : 25-6-2020
/] @mew//

TG JoI Fatdd L AT, 2005 &1 GRT 39 & Tf @R
3T TTereh 3T AT IR, SATST, ST Rare AT 317 fereft 3T o wfcrerer hr wlieha
T TS forciford 89 W SATST & JTa i wieBfa 37 T e € | e
& 3l GUT WTTRAT TR, ATUTedeh T T & T ¥ |

AR T SAH & G AT & ST ATt IRAAT 1 Searise
foram SRt aTaeft @ Sl & IR FrEierRi TTewr %, e treR / AT/
2020/157 e TR, AR 29-5-2020 H 7T A §F TQATASH i
HwT @ gdad #d gy R a@vitee R ST @

afoTfsareh ot SAfeeRr - afe arot &6t afsr &, 2 o & 31 7 &, weEs
G - Al aroet 7 RT & 5 ARG § AfE T &, IuEH - Al At F
TRT & 10 @G & 3 T &, TR GH - Ale q9Er & TRT & 50 arg
¥ 3fYeh T 2 a1, T o HeTIaR HTSd JeRioT § ST ST &l & 50 A
T e |

IE AT dchlcd TS & AT RTII
TIH, ATUTRNES, &, UG
|

(8) Notification u/s148 of M.P. GST Act, 2017 making amend-

mentsto special procedurefor corporatedebtor sundergo-

ing the cor por ate insolvency resolution process under the
Insolvency and Bankruptcy Code, 2016.

No. F A 3-09/2020/1N (44). Bhopal, dated 6th July, 2020 - In
exercise of the powers conferred by Section 148 of the Madhya Pradesh
Goods and Services Tax Act, 2017 (19 of 2017), the State Government,
on the recommendations of the Council, hereby makes the following
amendmentsin thisdepartment’ s notification No FA-3-09-2020-1-V (39)
dated the 04 May, 2020, namely:—
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Inthesaid notification
(i) inthefirst paragraph, thefollowing proviso shall beinserted, namely:

“Provided that the said class of personsshall not includethose corporate
debtorswho have furnished the statements under section 37 and thereturns
under section 39 of thesaid Act for all thetax periods prior to the gppoi ntment
of IRP/RP”;

(i) for the paragraph 2, with effect from the 21st March, 2020, the
following paragraph shall be substituted, namely: -

“2.Registration.- Thesaid classof personsshall, with effect fromthe
date of appointment of IRP/ RP, be treated as a distinct person of the
corporate debtor, and shall beliableto take anew registration (hereinafter
referred to asthe new registration) in each of the Stateswherethe corporate
debtor wasregistered earlier, withinthirty daysof the appointment of the|RF/
RP or by 30th June, 2020, whichever islater:.”.

2.  Thisnotification shall be deemed to have comeinto force with effect
from the 05th May, 2020.

Q

(9) Notification u/s 20(8) of M.P. Vat Act, 2002 amending
Notification No. (64) dated 27-9-2019 and (91) dated 29-11-
2019 extending the date of completion of assessments and
reassessment proceedingsfor the period 1-4-2017 to 30-6-
2017 and for all remaining cases which hasnot completed

upto 30-6-2020 upto 31-12-2020

F A-3-40-2018-1-V-(42). Bhopal, Dated 30th June 2020 - In
exercise of the powers conferred by sub-section (8) of Section 20 of the
Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State Government
hereby, makesthefollowing further amendment in thisdepartment’ snotifi-
cation No. F A 3-40-2018-1-V-(64) dated 27th September 2019 and No.
F A 3-46-2019-1-V-(91) dated 29th November 2019, namely:—

AMENDMENT

Inthesaid notifications, for theword and figure“ 30th June 2020”, the
word and figure “ 31st December 2020” shall be substituted.

a
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(2020) 65 TLD 1 Inthe High Court of Telangana
Hon'ble M.S. Ramachandra Rao & T. Amarnath Goud, JJ.
ACC Limited
Vs.

Asst Commissioner CT and others
W.P. No. : 943 of 2014

April 27, 2020
Deposition : In favour of Petitioner

Refund - Section 33-C of APGST Act,1957 - Power to withhold
refundin certain cases- Refund can not bewithheld for ‘want of cross-
verification details which isnot aground mentioned in Sec.33-C for
withholding therefund.

Writ petition allowed

In the instant case, the respondents had withheld the refund for 11
years on ground of ‘want of cross-verification details' which is not a
ground mentioned in Sec.33-C for withholding the refund due to
petitioner. [Para 43]

Admittedly no proceeding such as an appeal or revison was
pending against the petitioner. So Sec.33 F(2) of the APGST Act is also
in applicable. [Para 44]
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Also a refund withholding order must invariably specify (as per
Sec.33C) the period of time during which it will be in force and a refund
cannot be withheld indefinitely as has been done in the instant case.
[Para 45]

Sec. 33-E and 33-F of the APGST Act give 6 months time to the
respondents to complete the verification and the authorities cannot with
hold the refund beyond the said period. [Para 46]

Thus there has been an ex-facie abuse of power by the respondents
1 and 2 in denying refund to the petitioners of the sum of Rs.28,10,432/
-. [Para 47]

Therefore the writ petition is allowed with costs of Rs.25,000/- to
be paid by the 5th respondent to the petitioner; a Wit of Mandamus
is issued declaring that the impugned order dt. 5.5.2009 of the 2nd
respondent withholding the refund of Rs.28,10,432/- isarbitrary, illegal
and without jurisdiction; the said order isaccordingly set aside; and the
respondents 1-5 are directed to refund the said amount with interest at
12% p.afrom 2.8.1993 to 22.1.2004 as per Sec.33-F of the Act and also
at 12% p.a from 5.11.2009 till date as per Sec.33-F of the Act. [Para
48]

As a sequel, miscellaneous petitions pending if any, in this Wit
Petition, shall stand closed. [Para 49]

Cases referred :

*  CIT Vs. Ogale Glass Works Ltd. (1955) 1 SCR 185 : AIR 1954 SC 429
© (1954) 25 ITR 529

*  E.C.Muthuswami Gounder Vs. V.K. Chennimalai Goundar (1970) 1 MLJ
341 (FB)

*  National Sugar Industry and another Vs. Narala Venkiah (Died) per L.R
1994 (3) ALT 276 (AP)

*  Pulp N'Pack Private Ltd. Vs. The Commercial Tax Officer and Ors.
MANU/AP/0094/2009 = 2009(23) VST 573 (DB)(AP)

* Reddy Laboratories Limited Vs. Asst. Commissioner (CT) LTU (2011)
37 VST 76 (AP) (DB)

Sri SR.R.Viswanath for the petitioner.
GP. for Commercial Taxes, Telanganafor the respondents.
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:: ORDER ::
The Order of the Court was made by M.S. RAMACHANDRA

RAO, J. :
TheBackground facts

The petitioner inthisWrit PetitionisM/s. ACC Limited, aCompany
registered under the CompaniesAct, 1956 and engaged in the manufacture
of cement and cement products.

2. Thepetitioner was assessed to Salestax during the years 1979-80 and
1980-81 ontheturnover relating to packing materia i.e. gunniesunder the
APGST Act, 1957 (for short ‘the Act’). Vide order dt. 27-3-1984, the
original adjudicatory authority levied tax at basic rates of 3% and 8% on
packing material and cement respectively and completed assessment for
1979-80. Similar order was passed on 20-3-1985 for the assessment years
1980-81.

3. Subsequently, the said orderswererevised by the Dy. Commissioner
(CT), Begumpet Division on 11-3-1987 (1979-80) and 9-3-1987 (1980-
81) on theground that the Commercia Tax Officer had levied basic tax at
3% instead of 8% on packing material, and so an additional demand was
raised by Form B-3 demand notice.

4. Thesaidadditiona demand wasthe subject matter of challenge before
the Supreme Court of Indiain WP.N0.1688 of 1987. Pursuant to an interim
order passed by the said Court, petitioner paid Rs.13,03,679/- and
Rs.15,06,753/- through Demand drafts bearing No. 014826 and 014827
both dt. 31-5-1988 drawn on the Central Bank of India, Secunderabad in
favor of the Commercial Tax Officer, Company Circle, Punjagutta. The
Supreme Court on 25-9-1989 remanded the matter to the 2nd respondent.

5. By order dt. 24-1-1990, the 2nd respondent again confirmed the levy
on packing material at the basic rate of 8% and levied additional tax of
Rs.28,10,432/-.

6. Aggrieved by thesaid order, petitioner preferred TA.N0.s398 and 399
of 1990 before the Sales Tax Appellate Tribunal.

7. The said Tribunal, by a common order dt. 3-2-1993 allowed the
appealsfiled by the petitioner.

8. Ingpiteof thesaid ordersthe said amount of Rs.28,10,432/- was not
refunded to petitioner. Petitioner therefore seeksrefund of Rs.28,10,432/-
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from the respondent.

9. Further for 1991-92, there was a demand dt. 22-1-2014 against the
petitioner for Rs.52,82,922/- and after adjusting the excess refund of
Rs.28,10,432/- , petitioner paid the balance tax of Rs.24,72,450/-.

10. Therewasalso an excessrefund on 4-1-2009 of Rs.4,21,05,330/- for
the years 1989-90, 1994-95, 1996-97 to 1999-00.

11. Whilerefunding the said amount through order Rc.N0.21141/96- 97
dt. 5-5-2009, the Dy.Commissioner (CT), Begumpet Division, Hyderabad
( respondent no.2) directed to withhold Rs.28,10,472/- for want of getting
cross verification on payment details from the Commercial Tax Officer
concerned.

12. Thisisassailed by petitioner in thisWrit Petition.
The prayer in the Writ petition

13. Thepetitioner seeksaWrit of Mandamus decl aring that theimpugned
order dt. 5-5-2009 withholding the refund of Rs.28,10,432/- isarbitrary,
illegal and without jurisdiction; to set aside the same; and to direct the
respondentsto refund the said amount with interest at 12% p.afrom 2-8-
1993 to 22-1-2004 as per Sec.33-F of the Act and also at 12% p.afrom
5-11-20009 till date as per Sec.33-F of the Act apart from costs.

14. Inthecounter affidavit filed on behalf of the respondentson 31-3-2015,
itisstated that in the absence of redlization particularsrelating to the amount
of Rs.28,10,432/-, credit was not given, which resulted in withhol ding of the
said amount.

15. Soon21-4-2015, aDivision Bench presided over by Justice R. Subash
Reddy ( ashisLordship then was) recorded all the abovefacts, noted that
under theAct, if thereisdelay inrefunding the amount dueto the assessee,
interest isalso required to be paid to the assessee, called for areport from
the Commissioner of Commercid Taxes( Telangana) to be submitted by 28-
4-2015 indicating the reasonsfor withhol ding the said amount and whether
such amount paid by the petitioner by way of Demand Draft wererealized
or not and if not realized, why the same was not realized, and the persons
responsiblefor such dereliction of duty.

16. Thereafter the matter was listed on 28-4-2015, 15-6-2015, 24-9-
2019, 24-10-2019, 7-11-2019, 13-11-2019 but no report as directed by
thisCourt init’sorder dt. 21-4-2015 has been filed more than 4 Y2 years.
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17. On 26-11-2019, this Court issued show cause notice to Mr. V. Anil
Kumar, IAS, Commissioner of Commercial Taxes, State of Telanganato
show cause asto why proceedings under the Contempt of courtsAct, 1971
should not beinitiated against him for willful disobedienceof thesaid order.
The Special Government Pleader for the State of Telanganawas directed
to communicate thisorder to the said officer.

18. Thereafter on 29-11-2019, an affidavit wasfiled by the said Officer
stating that after he received the order dt. 21-4-2015, he asked the Deputy
Commissioner (CT) (FAC), Begumpet Division, Hyderabad to verify and
report and that the latter gave a report on 27-4-2015.

19. Inthesaidreport dt. 27-4-2015 of the Dy. Commissioner, he certified
that the amount of Rs.28,10,432/- was paid by the petitioner through the
two Demand drafts mentioned above; that later the Company Circlewas
disbanded and thefile of the petitioner wastransferred to other circlessuch
as Punjagutta, Begumpet and Secunderabad Division; that |etters were
addressed to the PunjaguttaDivison and the S.D. Road Circlefor particulars
of challansfor thesaid DDs, but they expressed their inability to furnishthe
details; and for want of the challan particulars, refund could not be made
to petitioner of the said amount.

20. The Commissioner further stated that he informed the Government
Pleader on 18-6-2015 that the Dy. Commissioner (CT), Begumpet informed
him that he had contacted the District Treasury Office, but the latter had
expressedinability tofurnish theinformation of thechallansasonly chalans
up to 3yearswould be preserved as per the State Government norms. He
further stated he was retiring from service the next day i.e. 30-11-2019.

21. Hedenied that he committed contempt of court and stated that there
was no intentional or deliberate disobedience of the orders passed by the
Court.

The consider ation by the Court

22. Thefact however remainsthat the Commissioner did not fileany report
in this Court before 28-4-2015 or till 29-11-2019. He has thus clearly
disobeyed the order passed by this Court.

23. Bethat asit may, admittedly the respondents admit in their counter
affidavit filed on 31-3-2015 stating in para 6 that petitioner has paid
Rs.13,03,679/- vide DD N0.014826 dt. 31-5-1988 and Rs.15,06,753/-
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vide DD No0.014827 dt. 31-5-1988 both drawn on the Central Bank of India
infavor of Commercial Tax Officer, Punjagutta.

24. Thedelivery of these Demand Draftswasasper Rule 35 r/w Rule 17
of theAPGST Rules, 1957 pursuant to revision demand through Form B-
3 notice made by the 1st respondent who had given effect to therevision
made by the 2nd respondent. By doing so, payment by the petitioner was
complete and nothing more was expected of it.

25. Sec. 64(1) of the Negotiable InstrumentsAct,1881 makes presentation
of abill of exchange (like a Demand Draft) to the drawee equivalent to
payment. In other words, handing over payment by Demand Draft tantamounts
to payment in cash and discharges petitioner of it's obligations. The
presentation of the Demand draft and it’s encashment is the exclusive
respons bility of the respondents, the petitioner hasnothingto dowithit and
the respondents cannot take advantage of any lapse, if any, in presenting
the two Demand draftsto the Bank for realisation.

26. In National Sugar Industry and another Vs. Narala Venkiah
(Died) per L.R 1994 (3) ALT 276 by theA.P. High Court, this Court also
held that handing over Demand Draftsamountsto payment. Inthesaid case,
thisCourt held:

“12. Admittedly, the plaintiff had to pay 25% of the cost priceto the
defendantsout of Rs. 2,34,715/-, amounting to Rs. 58,000/- for which
only Rs. 40,000/- were paid and a balance of Rs. 18,000/- were
outstanding. This is made emphatic both in the pleadings and the
evidence. But at the sametime, admittedly, the balance out of 25%
of thecost pricewasnot a al paid much lessthe plaintiff wasinterested
in paying the same asapart of pursuing or concluding the contract.
Therefore, in other words, the transaction failed due to the non-
payment of the agreed part payment of the cost-price. Thereisnothing
toindicate either from the pleadings or from the evidence asto where
the balance of the agreed part payment was to be paid. Therefore,
that may not decide the basis to fix the jurisdiction of the court.
However, thereisaclear admission and evidencein the casethat Rs.
40,000/- were paid by the plaintiff to the defendants by means of two
bank drafts (onefor Rs. 35,000/- and another for Rs. 5,000/-) which
were handed over to one Krishnaswami at Nirmal and itisnot denied
by the defendantsthat they received the draftsfrom Krishnaswami at
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Madras. PW.1. hastestified about it inemphatic terms. ... Whenthe
fact remainsthat Krishnaswami recelved thetwo draftsat Nirmal from
theplaintiff through PW.1. within Adilabad district and handed over
the sameto the defendants, that should decide the place of payment
and acceptance as aconnecting factor regarding the cause of action.
... Asrightly pointed out by the learned Advocate for the plaintiff,
payment by demand draft tantamounts to payment by cash as the
encashment of demand draft is not part of payment. It iscommon
knowledgethat in case of demand draft whichisalmost likeacurrency
note, nothing more hasto be done to mean it encashment, except the
receipt of the same. Therefore, when the demand draftswere handed
over by the plaintiff through PW.I to Krishnaswamiat Nirmal, the
payment of Rs. 40,000/-was complete. Therefore, that created part
of cause of action to fix the situs of contract for the purpose of
jurisdiction.” (emphasissupplied)
27. A Full Benchof theMadrasHigh Courtin E.C.M uthuswami Gounder
Vs. V.K. Chennimalai Goundar (1970) 1 MLJ 341 (FB) considered a
situation where adebtor had sent money to the creditor by way of money
order. A question arosefor consideration ‘ whether the date of paymentii.,
acknowledgement of the debt isthe date of payment madeto the post office
by the debtor or the date of receipt of the money by the creditor’. The Court
held that the date the money was handed over to the post office will bethe
date of payment. It declared that if adebtor paysacheque towards adebt
which was not in dispute at that time and thereis adelay in encashment
thereof, nevertheless the payment by cheque made by the debtor to the
creditor, as evidenced by the cheque, isto be deemed to take effect from
the date when the cheque was drawn and posted by the debtor to the
creditor. The date when the creditor realizesthe chequeisnot significant.
And the same principlewould be applicabl e even to payments sent through
the media of post office.

28. InCIT Vs. OgaleGlassWorksLtd. (1955) 1 SCR 185: AIR 1954
SC 429 : (1954) 25 I TR 529, the Supreme Court also held that

“The engagement of the Government was to make payment by
cheques. The cheques were drawn in Delhi and received by the
assesseein Aundh by post. According to the course of businessusage
ingeneral towhich, aspart of the surrounding circumstances, attention
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hasto be paid under the authorities cited above, the partiesmust have
intended that the cheques should be sent by post which isthe usual
and normal agency for transmission of such articlesand according to
the Tribunal’ sfindingsthey werein fact received by the assessee by
post. Apart from theimplication of an agreement arising from such
busi ness usage the assessee expressly requested the Government to
“remit” theamounts of the billsby cheques. This, onthe authorities
cited above, clearly amounted in effect to an expressrequest by the
assessee to send the cheques by post. The Government did act
according to such request and posted the chequesin Delhi. It can
scarcely be suggested with any semblance of reasonable plausibility
that chequesdrawn in Delhi and actually received by post inAundh
wouldinthenormal courseof businessbe posted in someplaceoutside
British India. Thisposting in Delhi, in law, amounted to paymentin
Delhi. Inthisview of the matter the referred question should, with
respect, have been answered by the High Court inthe affirmative. We,
therefore, allow the appeal and answer the question accordingly.”
(emphasissupplied).
29. Wehold, onthebasisof the above decisions, that oncetherespondents
admit thereceipt of both the Demand draftsdt. 31-5-1988 from the petitioner
for the sum of Rs.28,10,432/- , payment by the petitioner isdeemed to be
completeand the petitioner isabsolved of it' sobligations, and thewithholding
of therefund by the respondents on the alleged ground that challans are not
traceable in the Sub Treasury of deposit of the Demand Drafts by the
Commercial Tax Department, after receipt of the Demand Drafts, i.e cross
verification isnot possible, cannot beavalid reason at all to withhold the
refund of the said sum to the petitioner.

30. Inour opinion, thisaction of the respondentsisalso violative of Art.
14, 19, 265 and 300-A of the Congtitution of India. The respondents cannot
be permitted to take advantage of their own negligence, assuming that the
Demand drafts handed over by the petitioner, were not presented and
encashed by the respondents.

31. In Reddy Laboratories Limited Vs. Asst. Commissioner (CT)
LTU (2011) 37 VST 76 (AP) (DB) and another, this aspect about delays
inrefund of Tax being violative of Art.265 of the Constitution of Indiawas
dealt with. The Division Bench of theA.P. High Court observed:
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“12. ... ...onamere subjective opinion that the refund would affect
the Revenue adversely, it cannot bewithheld. The Government asa
litigant to the case before the appellate Tribunal cannot be permitted
towithhold therefund only on the ground that they intend to fileatax
revision case. Section 40(2) of the VAT Act requires prior approval
to withhold therefund by the Deputy Commissioner. When the statute
prescribesthe authority and al so prescribe other authoritiesfor refund/
adjustment of VAT/TOT, notwithstanding the fact that the approving
authority isahigher officid, thelegidative choiceof conferring power
on the Deputy Commissioner cannot be ignored. Even if the Joint
Commissioner, by virtue of Rule 59 of VAT Rules, istheauthority to
approve refund if the amount exceeds Rs. 10,00,000/-, in the event
of withholding refund, necessary gpprova of the Deputy Commissioner
hasto be obtained. We do not find any inconsi stency or incongruity
therein. More often than not any quasi-judicial authority would be
inferior inthe organizational set up in comparisonto an authority who
takes administrative decisions. On that ground also the advice of the
second respondent to the first respondent based on which the
impugned endorsement isissued cannot be sustained.

13. Before parting with this case, we are compelled to observe
certainthingsthat arerecurringinthe VAT administration in the State
of AndhraPradesh especially intheareaof refunds/adjustments. More
often than not we have come across caseswhere Joint Commissioners
Additional Commissioners have sent proposals for refund to the
Government and the approva never comesfrom the Government. As
observed by the Division Bench in BSNL, so as to achieve the
distinction of enforcing afair tax paying structure, the State must act
fairly. If the appropriate prescribed authority decidesthe amount to
be refunded, any |apse on the part of the State Government or any
of itsagentsin withholding the samewould certainly beviolative of
Article 265 of the Constitution of India. Repeated contravention of
Constitution provision cannot be approved. The State Government
would do well to prescribe atime schedule to ensure timelinessin
granting approvasfor refund of theamountswhichit appearshasbeen
in place not by reason of the statute or the del egated | egislation but
only because of certain executiveinstructions. Asthereisno challenge
to these instructions, we refrain from saying anything more. The
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argument that the delayed refund would attract interest at 12% per
annum isno answer if one appreciatesthe fact that no businessman
or merchant would like the money to belocked up just for the sake
of 12% return on the refund, which might come long after the
requirement for money isover. Keeping thisin view, we direct the
Government to pass appropriate ordersin al pending refund matters
within aperiod of six weeks.” (emphasis supplied)

32. A feebledefencewasalso raised by thelearned government Pleader
relying on Sec.33C of the APGST Act.

33. Section 33 enactsthat the assessing authority or thelicensing authority
as the case may be, shall refund the tax or the license fee if any paid,
provisionally by an assesseeor licenseefor any particular period if itisfound
to beinexcessof thetax or thelicensefee payableby himfor the said period,
or on the option of the assessee or licensee to adjust such excesstowards
any tax or license fee due in respect of any other period.

34. Sections33Ato 33F wereinserted by Act 16 of 1963 w.e.f. 1-8-1963.
35. Section 33C of the Act states:

“S.33-C. Power to withhold refund in certain cases: Where an
order giving riseto arefund to an assessee or licenseeisthe subject
matter of an appeal or further proceeding, or where any other
proceeding under thisAct is pending, and theassessing or thelicensing
authority is of the opinion that the grant of the refund is likely to
adversely affect therevenue, the assessing or the licensing authority
may, with the previousapproval of the Deputy Commissioner, withhold
therefund till such timeasthe Deputy Commissioner may determine.”

36. Itthusempowersthe assessing or licensing authority, if of the opinion
that the grant of refund islikely to adversely affect therevenue, wherean
order giving riseto arefund to an assessee or licenseeisthe subject matter
of an appeal or further proceeding or where any other proceedings under
the Act of 1957 is pending, with the previous approva of the Dy.
Commissioner, towithhold therefund till suchtime asthe Dy. Commissioner
may determine.

37. Theprovisionsof Sections33E and 33F deal with interest on delayed
refund.
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38. Section 33E mandatesthat if the assessing authority or thelicensing
authority doesnot grant the refund within six monthsfrom thedate on which
the claim for refund is made by the assessee or the licensee.

39. Under Section 33A, the State shall pay the assessee or licenseesimple
interest @ 12% p.a. on the amount directed to be refunded following the
expiry of the period of six months aforesaid to the date of the order granting
therefund.

40. Section 33F enjoins that where a refund is due to the assessee or
licenseein pursuance of an order referred to in Section 33B and the assessing
or licensing authority doesnot grant therefund within aperiod of six months
from the date of such order, the State shall pay the assessee or thelicensee
simple interest @ 12% p.a. on the amount of refund due from the date
following theexpiry of the period of six monthsaforesaid to thedateonwhich
therefund isgranted.

41. Sub-section (2) of Section 33F dealswith therefundswithheld under
the provisions of Section 33C and enjoins the State Government to pay
interest @ 12% p.a. on the amount of refund ultimately determined to be
due as a result of the appeal or further proceedings for the period
commencing after theexpiry of six monthsfrom the date of theorder referred
to in Section 33C to the date the refund is granted.

42. InPulp N'Pack PrivateLtd. Vs. TheCommercial Tax Officer and
Ors. MANU/AP/0094/2009 = 2009(23) VST 573 (DB)(AP), aDivision
Bench of the A.P. High Court considered the scope of exercise of the
discretionary power under Sec.33 C by the competent authority towith hold
refunds o Tax under the APGST Act, 1957. It held:

“36. From aninteractiveanaysisof theprovisionsof the 3rd proviso
to Sections 21(2), 33-C and 33-F(2) it is apparent: (a) that where
no order withholding a refund is passed exercising power Under
Section 33C, simpleinterest @ 18% p.a. on the amount of deposit
to berefunded shall haveto be paidif refund of thedepositisnot made
within 60 days from the date of receipt of the order passed Under
Section 19 or 21; and (b) that where an order withholding arefund
ispassed Under Section 33C and the amount of refund isultimately
determined to be due as aresult of an order in an appeal or further
proceeding, smpleinterest @ 12% p.a. shall become payableonthe
amount of refund determined to be due, if the sameispaid after the
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expiry of 6 monthsfrom the date of the order referred toin Section
33-Ctothedatetherefundisgranted. 37. Inthe above circumstances
an order Under Section 33C withholding the refund does adversely
impact the dealer. Not only ishe deprived of ahigher rate of interest
payable by the State for delayed refund of the amounts deposited (at
12% asagainst 18% p.a.) but the period for which interest ispayable
isalso postponed pejoratively tothe dealer’sinterest i.e., after 60 days
from the date of receipt of an order passed Under Sections 19 of 21
[vide the 3rd proviso to Section 21(2)]; as against the dealer’s
entitlement to only alower percentage of interest (12% p.a.) and if
therefund iswithheld for aperiod beyond 6 monthsfrom the date of
the order referred to in Section 33C [Section 33-F(2)].

38. Since Section 33-C confersadiscretionary but not an absolute
power to withhold refund and only on the formation of an opinion as
to the adverseimpact onrevenue, the assessing authority must exercise
discretion on relevant grounds and for germane reasons.

43. If power granted for a particular purpose by the Statute, is
exercised for adifferent purpose, that power has not been validly
exercised. If the exercise of adiscretionary power isinfluenced by
considerationsthat cannot lawfully be taken into account or by the
disregard of relevant considerationsrequired to be taken into account,
the Courtswould hold that the power has not been validly exercised.
The interpretation of statutory purpose and of the relevancy of
considerationsare closely related; sincethe questioninregardto the
considerationstaken into account in reaching adecisionisnormally
whether that consideration isrelevant to the statutory purpose. Where
the statutory purpose is explicit, the power conferred, though
discretionary, isagrant of discretionto be exercised within thelocus
of the permitted statutory purpose. Whether the exerciseiscons stent
with the statutory purposeisan aspect falling withinjudicial review.”

(emphasissupplied)
43. Intheinstant case, therespondentshad withheld therefund for 11 years

on ground of ‘want of cross-verification details' which is not a ground
mentioned in Sec.33-C for withholding the refund due to petitioner.

44. Admittedly no proceeding such as an appeal or revision was pending
against the petitioner. So Sec.33 F(2) of theAPGST Actisasoinapplicable.
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45. Also a refund withholding order must invariably specify (as per
Sec.33C) the period of time during which it will beinforce and arefund
cannot be withheld indefinitely as has been donein theinstant case.

46. Sec.33-E and 33-F of the APGST Act give 6 months time to the
respondentsto compl ete the verification and the authorities cannot with hold
the refund beyond the said period.

47. Thusthere has been an ex-facie abuse of power by the respondents
1 and 2 in denying refund to the petitioners of the sum of Rs.28,10,432/-.
48. Thereforethewrit petition isallowed with costs of Rs.25,000/- to be
paid by the 5th respondent to the petitioner; aWrit of Mandamusisissued
declaring that the impugned order dt. 5-5-2009 of the 2nd respondent
withholding therefund of Rs.28,10,432/- isarbitrary, illegal and without
jurisdiction; thesaid order isaccordingly set aside; and the respondents 1-
5 are directed to refund the said amount with interest at 12% p.afrom 2-
8-1993 to 22-1-2004 as per Sec.33-F of the Act and also at 12% p.afrom
5-11-20009 till date as per Sec.33-F of the Act.

49. Asasequd, miscellaneous petitionspending if any, inthisWrit Petition,
shall stand closed.

a
(2020) 65 TLD 13 In the High Court of New Delhi
Hon’ bleVipin Sanghi & Sanjeev Narula, JJ.
Bharti Airtel Ltd.
Vs.
Union of India& Ors.
W.P. (C) No. : 6345/2018, CM APPL.: 45505/2019
May 05, 2020

Deposition : In favour of Petitioner
Form GSTR-3B - Rectification - Circular No. 26/26/2017-GST
dated 29-12-2017 - Therectification of thereturn for that very month
towhichit relatesisimperative- TheHigh Court allowed the petition

and permitted the petitioner torectify Form GSTR-3B for theperiod
to which theerror relates.

Writ petition allowed
We would also like to add that the Respondents have also not been
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ableto expressly indicate the rationale for not allowing the rectification
in the same month to which the Form GSTR-3B relates. The additional
affidavit filed by the Respondents as per the directions of this Court,
also skirtsthisquestion and has only attempted to give some explanation
whichisnot convincing and lacks objectivity and rationality. Respondents
have admitted that the facility of Form GSTR-2A was not available
prior to 2018 and, as such, for the months of July, 2017 to September,
2017 the scheme as envisaged under the CGST Act was not Respondents
have also clearly acknowledged that there could be errors in Form
GSTR-2A which may need correction by the parties and have, in fact,
permitted therectification, clearly reinforcing the stand of the Petitioner.
The refund of excess cash balance in terms of Section 49 (6) read with
Section 54 of the CGST Act does not effectively redress Petitioner’s
grievance. Therefore, the only remedy that can enable the Petitioner to
enjoy the benefit of the seamless utilization of the input tax credit is
by way of rectification of itsannual returni.e. GSTR-3B. The hypothetical
situations canvassed by Mr. Sngh, would not deter us from granting the
relief sought by the Petitioner. Each case would have to turn on its own
facts. As and when a situation is brought to our notice, we would have
to test the legality of the provision at that stage. Merely if there is any
fanciful or absurd outcome in a given situation, as illustrated by Mr.
Harpreet Sngh, it does not mean that the Petitioner should not be given
the benefit of rectification if the same is genuine. The correction
mechanism is critical to sustaining successful implementation of
GST. [Para 23]

Thus, in light of the above discussion, the rectification of the return
for that very month to which it relates is imperative and, accordingly,
we read down para 4 of the impugned Circular No. 26/26/2017-GST
dated 29.12.2017 to the extent that it restricts the rectification of Form
GSTR-3B in respect of the period in which the error has occurred.
Accordingly, we allow the present petition and permit the Petitioner to
rectify Form GSTR-3B for the period to which the error relates, i.e. the
relevant period from July, 2017 to September, 2017. e also direct the
Respondents that on filing of the rectified Form GSTR-3B, they shall,
within a period of two weeks, verify the claim made therein and give
effect to the same once verified. In view of the fact that the final relief
sought by the Petitioner has been granted and the petition is allowed,
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no separate order is required to be passed in the application seeking
interim relief. Accordingly, the said application is disposed of as such.
[Para 24]

Mr. Tarun Gulati, Sr. Adv. with Mr.Sparsh Bhargava, Mr. Vipin Upadhyay,
Mr.Shashi Mathews, Mr. Kamal Arya, Advs. for the petitioner.

Mr. Harpreet Singh, Sr. Standing counsel with Ms. Suhani Mathur, Adv. for
R-2 to 4.

- JUDGMENT ::

The Judgment of the Court was delivered by SANJEEV NARULA,
J.:

[Full text of the judgment not produced here. For full text of the
judgment login to www.dineshgangrade.com]

a

(2020) 65 TLD 15 In the Supreme Court of India
Hon’' ble Deepak Gupta & Aniruddha Bose, JJ.

Commercial Taxes Officer
Vs.
Bombay Machinery Store
Civil Appeal No. : 2217 of 2011, 2220 of 2011, 10000 of 2017 &
10001 of 2017
April 27, 2020
Deposition : In favour of Respondents

Inter-state sale - Sections 3 and 6 of the Central Sales Tax Act,
1956 - M ovement of goods, from one Sateto another shall terminate,
wherethe good have been delivered toacarrier for transmission, at
the time of when delivery istaken from such carrier.

Appeals dismissed

The question is as to whether as a condition of giving the benefit
of Section 6(2) of the said Act, the tax authorities can impose a limit
or time frame within which delivery of the respective goods has to be
taken from a carrier when the goods are delivered to a carrier for
transmission in course of inter-state sale.

The Tax Administration Authorities cannot give their own
interpretation to legidative provisions on the basis of their own
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perception of trade practise. This administrative exercise, in effect,
would result in supplying words to legislative provisions, as if to cure
omissions of the legislature.

Cases referred :
*  Arjan Dass Gupta and Brothers Vs. Commissioner of Sales Tax, Delhi
Administration (1980) 45 STC 52 (Delhi)
* CTO Vs. Bhagwandas & Sons (1996 Tax World 107)
*  Guljag Industries Limited Vs. State of Rajasthan & Another (2003) 129
STC 3 (Ra)
:: JUDGMENT ::

The Judgment of the Court wasdelivered by ANIRUDDHA BOSE,
J.:

All thesefour appealsare being dealt with by thisjudgment asthey all
involve adjudication on acommon question of law arising out of Sections
3 and 6 of the Central Sales Tax Act, 1956 (1956 Act), which was
operational at thematerial point of time.

The question isasto whether as a condition of giving the benefit of
Section 6(2) of thesaid Act, thetax authoritiescanimposealimit or timeframe
withinwhich delivery of the respective goods hasto betaken from acarrier
whenthegoodsaredelivered to acarrier for transmission in courseof inter-
state sale. For proper appreciation of the disputeinvolved inthese appeals,
the aforesaid provisionsare reproduced bel ow:-

“3.When isa sale or purchase of goods said to take placein
the course of inter-State trade or commer ce. A sale or purchase
of goods shall be deemed to take place in the course of inter-State
trade or commerce if the sale or purchase-

(a) occasions the movement of goods from one State to another;
or

(b) iseffected by atransfer of documentsof titleto the goods during
their movement from one State to another.

Explanation 1 - Where goods are delivered to a carrier or other
bailee for transmission, the movement of the goods shall, for the
purposes of clause (b), be deemed to commence at the time of such
delivery and terminate at thetimewhen delivery istaken from such
carrier or bailee.
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Explanation 2 - Where the movement of goods commences and
terminatesin the same Stateit shall not be deemed to be amovement
of goodsfrom one State to another by reason merely of thefact that
inthe course of such movement the goods passthrough theterritory
of any other State.

Explanation 3 - Where the gas sold or purchased and transported
through acommon carrier pipeline or any other common transport or
distribution system becomes co-mingled and fungible with other gas
inthe pipeline or system and such gasisintroduced into the pipeline
or system in one State and istaken out from the pipeline in another
State, such sale or purchase of gas shall be deemed to be amovement
of goods from one State to another.”

6. Liability totax oninter-Sate sales.- [(1)] Subject to the other
provisions contained inthisAct, every dealer shall, with effect from
such date asthe Central Government may, by notificationinthe Officia
Gazette, appoint, not being earlier than thirty days from the date of
such notification, beliableto pay tax under thisAct on all sales[of
goods other than electrical energy] effected by himin the course of
inter-State trade or commerce during any year on and from the date
sonetified:

[Provided that adealer shall not beliableto pay tax under thisAct
on any saleof goodswhich, inaccordance with the provisionsof sub-
section (3) of section 5isasaeinthe course of export of those goods
out of theterritory of India]

[(1A) A dedler shall beliable to pay tax under thisAct on asade
of any goods effected by him in the course of inter-State trade or
commerce notwithstanding that no tax would have been leviable
(whether onthe seller or the purchaser) under the salestax law of the
appropriate State if that sale had taken place inside that State.]

[(2) Notwithstanding anything contained in sub-section (1) or sub-
section (1A), where asale of any goodsin the course of inter-State
trade or commerce haseither occasioned the movement of such goods
from one State to another or has been effected by a transfer of
documentsof titleto such goodsduring their movement from one State
to another, any subsequent sal e during such movement effected by a
transfer of documents of title to such goods, -
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(@) to the Government, or

(b) to aregistered dealer other than the Government, if the goods
are of the description referred to in sub-section (3) of section 8,

shall be exempt from tax under thisAct:

Provided that no such subsequent sale shall be exempt from tax
under thissub-section unlessthedealer effecting the salefurnishesto
the prescribed authority in the prescribed manner and within the
prescribed time or within such further time asthat authority may, for
sufficient cause, permit,-

(a) acertificate duly filled and signed by theregistered dealer from
whom the goods were purchased containing the prescribed particulars
in aprescribed form obtained from the prescribed authority; and

(b) if the subsequent sale is made —

(i) to aregistered dealer, adeclaration referred to in clause (a) of
sub-section (4) of section 8, or

(i) to the Government, not being aregistered dealer, acertificate
referred to in clause (b) of section (4) of section 8:

Provided further that it shall not be necessary to furnish the
declaration or the certificatereferred toin clause (b) of the preceding
proviso in respect of a subsequent sale of goodsif,—

(a) the sale or purchase of such goodsis, under the salestax law
of the appropriate State exempt from tax generally or issubject to tax
generally at aratewhichislower than four per cent. (whether called
atax or fee or by any other name); and

(b) thededler effecting such subsequent sale provesto the satisfaction
of theauthority referred to in the preceding proviso that such saleis
of thenaturereferred to in clause (a) or clause (b) of thissub-section.

[(3) Notwithstanding anything contained inthisAct, if -
(a) any official or personnel of -
(i) any foreign diplomatic mission or consulatein India; or

(ii) the United Nationsor any other smilar internationa body, entitled
to privilegesunder any convention to which Indiaisaparty or under
any law for thetime being in force; or
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(b) any consular or diplomatic agent of any mission, the United
Nationsor other body referred to in sub-clause (i) or sub-clause (ii)
of clause (@), purchasesany goodsfor himself or for the purposes of
such mission, United Nations or other body, then, the Central
Government may, by notification in the Official Gazette, exempt,
subject to such conditionsas may be specifiedin the notification, the
tax payable on the sale of such goods under thisAct.”

(4) Theprovisionsof sub-section (3) shall not apply to the sale of
goods madein the course of inter-State trade or commerce unlessthe
dealer selling such goods furnishes to the prescribed authority a
certificatein the prescribed manner on the prescribed form duly filled
and signed by theofficial, personnel, consular or diplomatic agent, as
the case may be.”

2. Weshall narratethefactual context of Civil Appeal N0.2217 of 2011,
beforewe addressthelegal issueinvolved in these appeals, treating thisto
be the lead case. The dispute relating to the other three appeals are not
identical, but the question of law being the samein al these appeal's, we shdll
avoid narrating in detail the sequence of eventswhichledtofiling of thesaid
appeals, except to the extent such narration isnecessary for understanding
the scope of these appeals. In Civil Appeal No.2217 of 2011, the period
of assessment is 1995-96. The respondent-assessee Bombay Machinery
Store had purchased el ectricity motorsand its partsinthe said financial year
out of the State and sold them to purchaserswithin the Kotaregion of the
State of Rajasthan. For such sales, they obtained the benefit of exemption
under Section 6(2) of the 1956 Act. These goods had remained with the
transport company upon arrival in Kotafor morethan amonth. Revenue's
caseisthat after importing these goods into Rgjasthan, sale was effected
through bilty (transport receipt) on obtaining separate orders. Such sale, it
istherevenue's case, constituted sale within the State and hence taxable
@12% per annum under the Rgjasthan Sales Tax Act, 1954. Civil Appeal
No0.2220 of 2011 relatesto the samefirm but for the assessment year 1994-
95. Quantum of salesfor theyear 1994-95 effected through the same process
was Rs.3,15,639/- and for 1995-96 it was Rs.2,60,93/-. Claim of benefit
under Section 6(2) of the 1956 Act wasrejected and tax along with interest
and penalty wasimposed under the State Act by Commercial Tax Officer,
Anti-Evasion Circle-l, Kotaafter asurvey by two orders, both dated 11th
December, 1997. The appeal sby Bombay Machinery Storeswere allowed
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by the Deputy Commissioner (Appeals), Commercia Taxes, Kotafollowing
adecision delivered on 8th March, 1996 by the Rajasthan Tax Board inthe
caseof CTO Vs. Bhagwandas& Sons (1996 Tax World 107). Theorders
of the first appellate authority were passed on interpretation of the first
explanationto Section 3B(1) of the 1956 Act. Imposition of tax, interest and
penalty under the State Act was quashed. In State Tax authority’s appeal
before the Tax Board, reliance was placed on two circularsissued by the
Commissioner bearing S.N0.1132A: CCT Circular F.11(3)CST/Tax/CCT/
1/61 dated 15th April, 1998, clarified by afurther circular dated 19th July,
1999. The Board did not take into consideration thesetwo circulars. These
werenot referred toin the orders of the Tax Assessment Officer. The Board
sustained the view of the Deputy Commissioner (Appeals) inacomposite
order. This order was challenged by the revenue by filing two revision
petitions before the High Court, as two appeals were disposed of by the
Board by its order dated 24-11-2004. The High Court, in the judgment
delivered on 14th September, 2007 confirmed the Board's order and
guashed two circularsbearing S.No.115B dated 16th September, 1997 and
S.N0.1132A dated 15th April, 1998. These circulars sought to imposeatime
[imit on retention of goodsin the carrier’sgodown, beyond which timethe
revenuewasto treat obtaining of constructive ddivery of thegoodsinvolved.
That judgment isunder appeal before us. Beforewe ded with thisjudgment,
weshall briefly refer to the other appeal swhich have been heard together.

3. InCivil Appeal N0.2220 of 2011, incidencesof salerelateto different
dates between 24th March, 1994 and 30th January, 1995.

4. Civil Appeal N0.10000 of 2017 and Civil Appeal No. 10001 of 2017
relate to another assessee, Unicolour Chemicals Company. That firm
purchased chemical and colour from a Gujarat based company, and the
goods reached the godown of the carrier transport company on 12th May,
2000. They were sold to afirmin Jai pur intwo tranches, after 55 daysand
80 daysfrom the date of arrival. The monetary value of these goods was
Rs.1,27,592. In Civil Appea No. 10001 of 2017, revenue's case is that
survey of the business place of the samefirm reveal ed that:-

“the stock of taxable good colour chemical of price Rs.4,72,653/
- has been found less and on doubt on the nature of sale showingin
the Section 6(2) of the Central Sales Tax Act and seeing the possibility
of tax evasion therecord found in the survey of the businessfirm has
been seized.” [quoted from the order annexed to the paper book]
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These goods had reached the godown of the transport company on 25th
July, 2001. These were brought against bilty and the documents were
transferred to the samefirm on 4th September, 2001. Therewasthusdelay
of 41 days. Thetax fixation authorities directed application of the State Act
treating the transactionsto belocal sales. Thisorder was sustained by the
Deputy Commissioner (Appeals) and the order of the Tax Board al so went
against Unicolour. The High Court, following the judgment in the case of
Bombay Machinery Sore(whichwearetreating asthelead casein this
judgment), quashed the orders of the statutory authoritiesin both the appedals
and aso invalidated thetwo circulars.

5. Thetwo circularsissued by the Commissioner, Commercial Taxes
Department, Rajasthan have been quoted in theimpugned judgment in the
case of Bombay Machinery Store. Henceforth, wherever we refer to the
expression judgment under apped, weshal imply that judgment only, unless
we specifically refer to any of thethree other decisionsunder appeal. These
circularsread:-

“S. No. 1115B : CCT Circular F.11(3)/CST/Tax/CCT/1997/
1563 dated 16-9-1997

Asyou areaware of thefact that to avoid multiple taxation of goods
sold by transfer of documents of title to the goods in their single
movement from one State-to another, provisionsfor exemption of such
transaction areembodied in S. 6(2), CST Act, 1956. It appears that
application of this provision has been made more or |ess mechanical
by the assessing authoritiesin asmuch ason furnishing form E-1/E-
Il and C formswithout looking into the material factsregardingsingle
inter-State movement of such goods, benefits are conferred to such
dealers. If the movement of the goods from one State to another
terminates, the subsequent saleswill betrested asintra-State salesand
benefit of the above sub-section (2) of Section 6 will not beavailable
insuch cases. Itisfound that tradeisoften claiming large exemptions
under this provision, particularly in respect of paper, dyes and
chemicals, etc. Itis, therefore, directed that all theassessing authorities
should specifically examinethe nature of transactionsbeforegranting
benefit under the said section.

It may be argued that in view of the Explanation | to Section 3 of
the CST Act, 1956, inter-State movement of goods continuesuntil the
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consignee obtainsphysical delivery of goodsfromthe carrier, after
arrival of these goods at the destination. Thisargument is based on
the incorrect notion that “delivery” in the Explanation means only
“physical delivery”. Thisargument can be countered on the basi s of
thewel| settled proposition of “constructive delivery”.

Thematerial fact to belooked into by the assessing authoritieswhile
granting benefit of Section 6(2) of the CST Act relateto thetermination
of themovement of goodsin theinter-Statetransactions. If after arrival
of the goods at the destination, the consignee asks the transporter
expressly or impliedly, to retain the goods at hisgodown until further
directions, then the carrier ceasesto hold the goods as transporter,
and in the eyes of law, the goods are as much in possession of the
consignee asif he had taken them into his own godown. As per the
settled legal concept thissequence of eventstantamountsto congtructive
delivery of thegoodsby transporter to the consigneeand transit ends.
Any saleby the consigneethereafter will belocal sale and benefit of
Section 6(2) will not beavailable.

Thetransporters, whether Railwaysor Roadway's, impose condition
of ddlivery of goodstransported through them at the destination usualy
within ten daysand the consigneeisrequired to check up with such
transporting agency astothearriva of thegoods. Inthesecircumstances,
if the carrier retainsthe goodsfor an extended period, then thereis
aclear inference that the consignee was aware of the arrival of his
goodsand thetransporter isholding the goodson hisbehalf asabailee
for the consignee. These factual matrix leadsto the conclusion that
thereisalocal sale and not sale under said Section 6(2). Payment of
warehouse rent/demurrage charges by the consigneeto thetransporter
isconclusive evidencethat transportershave assumed therole of bailee
and transit having ended. It may be observed that bailment can be
either gratuitousor for remuneration or partially both. Inlaw, therecan
also be bailment without contract.

Asper legal position, ‘trangit’ getsover assoon asareasonabletime
elapses for the consignee to elect whether he would take the goods
away or leave them in the transporters premises, because at the
conclusion of reasonable timethere is deemed to be aconstructive
delivery of goodsfrom the transportersto the consignee. If adealer
claimsthat the had not obtained the delivery of goods, the burden of
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proving that the goodsreally remained with the carrier from the date
of their arrival till the date of their clearanceison the dealer. If the
dedler failsto furnishthisproof, then the assessing authority would be
judtifiedin concluding that theded er had himsalf taken physicd ddlivery
of the goods from the carrier and thereby disallowing his claim of
exemption under S. 6(2), CST Act.

The decision of the Delhi High Court in Arjun Dass Gupta and
Bros. Vs. Commer of Sales Tax, New Delhi, reported in (1980) 45
STC52, laysdown the basi c guidelinesregarding exemption of sales
under S. 6(2), CST Act. The Delhi High Court had held that
Explanation| to S. 3(b) of the CST Act, 1956 did not permit thedealer
to expand themovement of goods beyond thetimeof physical landing
of the goodsin the Union Territory of Delhi. Asto the knowledge
except thisthere are no other directly relevant or contra judgment
reported from any other High Court. It is understood that Special
Leave Petition ispending in the Supreme Court on theissue but there
isno stay. Assuch Delhi High Court judgment holdsthefield.

Itistherefore, enjoined uponthe ng authoritiesthat in future
they should not grant the benefit of exemptionunder S. 6(2), CST Act,
simply on furnishing of the Form E-I/E-1l and C Form. If on the
contrary it isfound that assessee had taken physical delivery or the
goodsremai ned with thetransporter beyond areasonabletimelooking
tothefactsand circumstances of each case, thedoctrine of constructive
delivery should beinvoked and action be taken accordingly.

S. No. 1132A: CCT Circular F.11(3) CST/Tax/CCT/61 dated
15-4-1998

It may berecalled that videcircular dated 16-9-1997 [S. N0.1115B],
ingructionswereissued clarifying thereinthelega position of granting
benefitsunder Section 6(2) of the CST Act, 1956. It hasbeen clarified
that the concept of constructive delivery shall also beinvoked while
determining whenthetransit comesto anend. It wasa so clarified that
the Railways or Roadways usually impose conditions of delivery of
goodstransported by them at the destination within 10 daysand the
consigneeisrequired to check up with such transporting agency as
tothearrival of thegoods. Inview of this, it was desired by the above
referred circular that the AAs should ascertain the fact that whether
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the goods remained with the transporter beyond reasonable time.
Looking to thefactsand circumstances of each case, the doctrine of
congtructiveddivery should beinvoked and action betaken accordingly.

Therepresentativesof variousassociationsof trade and industry had
brought to the noticethat in almost al casestheAAsareinvoking the
doctrineof constructivedeivery inamechanical manner immediately
after ten daysof arrival of the goods at the destination. As per these
Associations, thisapproach hasresulted in hardship to the dealersand
avoidable harassment isbeing caused to them with adverse effect on
thetrade. They haverequested for increasing thislimit.

Keeping in view these factual aspects and the discussions at the
Govt; leve, itisreiterated that the reasonability of thetime should be
looked into after analysing the factsand circumstances of each case
and the usua period of treating constructive delivery which may even
extend upto thirty daysinstead of ten days as suggested in the above
referred circular.

Deputy Commissioner (Admn) should ensurethat, whileensuring the
State revenue, no harassment shall be caused to the dealers by
enthusiagtic ng authoritieswhiledetermining theend of transit.”

6. TheHigh Court hasreferred to two decisions, one by the Rajasthan
High Court itself, inthe case of Guljag IndustriesLimited Vs. Sate of
Rajasthan & Another reportedin (2003) 129 STC 3 (Raj.) and the other
of the Delhi High Court in the case of Arjan Dass Gupta and Brothers
Vs. Commissioner of SalesTax, Delhi Administration (1980) 45 STC
52 (Déelhi). Inthelatter decision, aBench of the Delhi High Court construed
certain provisonsof 1956 Act and the Benga Finance (SalesTax) Act, 1941,
(asitwasapplicableto Delhi at the material point of time). On the aspect
of what would beimplication of theexpression‘delivery’ in Section 3(b) of
the 1956 Act, it was, inter-alia, held:-

“10....... Normally, when the goods are carried by a carrier from
one Sateto another, theddivery istaken by theimporter immediately
after thegoodslandin theimporting State. Thus, normaly, thelanding
of the goodsin theimporting State and the delivery of thegoodsare
amogt smultaneousacts, dthough technically therewill besomehiatus
between thetwo. Considering these commercial facts, itisdifficult to
accede to the retailer’s contention that the movement of goods
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7.

continues even if the goods have landed in Delhi only because the
importer has transferred the documents of title to the purchasing
retailers and such retailers take delivery from the railways at a
subsequent time. If taking delivery is the test of termination of
movement and not the landing of the goodsin an importing State,
Explanation 1 to Section 3(b) of the Central SalesTax Act would lead
to anomalousresults. If, after thelanding of thegoodsin Delhi, the
railway receiptsare endorsed one after another to ten personsand the
delivery is taken by the tenth person, say after three months, the
movement of goodswould onthedealer’ sinterpretation artificially
continuefor three months after thelanding of the goodsin Delhi.”

25

In the jJudgment under appeal, the Rajasthan High Court, however,
disagreed with thisview of the Delhi High Court relying onthe case of Guljag
IndustriesLimited (supra), in which three appeals were dealt within a
common judgment. It was held by the High Court in the judgment under

appedl -

“12. Therefore, the proposition of law by thelearned Commissioner
intheimpugned circularsthat “asper legal position, ‘transit’ getsover
assoon asareasonabletime elapsesfor the consigneeto el ect whether
he would take the goods away or leave them in the transporters
premises, because at the conclusion of reasonabletimethereisdeemed
to be a constructive delivery of goods from the transporter to the
consignee”, cannot be said to be a correct legal position. The
subsequent Circular dated 15-4-1998 purportedly issued to ameliorate
thesituation for dealerscreated by previouscircular dated 16-9-1997,
merely ended up extending thetimelimit of 10 daysto 30 dayswithout
undoing the damage done by the previous circular by propounding a
particular view of congtructive ddivery. Infact, thevery power toissue
such circulars by the learned Commissioner giving a particular
interpretation of law purportedly binding onal theassessing authorities
isdoubtful. Thereisno specific provisoninthe SalesTax Act, either
under theRST Act or under the CST Act, empowering the Commissioner
toissuesuch circulars, asagainst such powersconferred under Section
119 of thelIncome Tax Act on the Central Board of Direct Taxes. Even
Section 119 of the Income Tax Act, which empowers the highest
administrative body under the Act, namely CBDT, by way of its
proviso restricts and provides that no such order, instruction or
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direction shall beissued so asto require any Income Tax authority to
make a particular assessment or dispose of a particular casein a
particular manner and such ordersor ingtructionsshall dso notinterfere
with the discretion of the Commissioner (Appeals) inexercise of its
appellate functions. Therefore, this court cannot countenance the
issuance of such circulars by the Commissioner of SalesTax, which
unduly fetter withthequas-judicid discretion of theassessng authorities,
who areexpectedinlaw to givether findings of fact and interpret the
statutory law intheir own quasi-judicia discretionin accordancewith
the law asinterpreted by the Supreme Court or jurisdictional High
Court. The circulars issued by the Commissioner in the aforesaid
manner likedonevide Circularsdated 16-9-1997 and 15-4-1998 are
likely to hamper and throttle such quasi-judicial discretionwhichvests
with theassessing authorities. Therefore, theaforesaid circularsissued
by the Commissioner aforesaid on 15-4-1998 (S. No. 1132A) and
16-9-1997 (S. No. 1115B) arein conflict with the Division Bench
decision of this Court in Guljag Industries Ltd's case (supra) and
even otherwise they are found to be without any authority of law.
Consequently, both these circularsarefound to be ultraviresand are
hereby quashed.

13. Inview of aforesaid, since there was no basisfor the learned
Commissioner to stipulate the time frame of 10 daysor 30 daysand
thereafter, to requirethe assessing authority to invoke the concept of
constructive delivery so as to deny the exemption of CST on
subsequent sales made by transfer of documents of titleto the goods
made under Section 6(2) of Act, though requisite conditionsof Section
6(2) of theAct arefulfilled by thedealer and such circularshave aready
been held to be ultravires and have been quashed and in absence of
any other materid justifying thedenid of exemption under Section 6(2)
of the Act to the assessee, the impugned order of the Tax Board
alowing such exemption to the assesseeisnot required to beinterfered
withinthe present revision petitionsfiled by the Revenue.”

8. Wemust add herethat the decision in the case of Guljag (supra) was
subsequently carried up in appeal before this Court. It appears from the
records of this Court that two of these appeal s were disposed of on 30th
September, 2010 as the assessee chose to approach the statutory forum
whereas another appeal was dismissed having regard to the quantum of tax
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involved inthe appedl.

9. We, accordingly, shall test therevenue's caseincluding the question of
legality of thesaid two circularsin the context of the provisionsof Sections
3 and 6 of the 1956 Act. The respondent in this case had taken benefit of
sub-section (2) onthe ground that thiswasacaseinvolving inter-state sale
and the saletook place by way of transfer of documentsof title of such goods
during their movement from one State to another. It isalso the respondents

casethat therequisiteformsand certificateswere duly furnished pertaining
to such sales. Onthe part of the State, barring retention of thegoodsin the
transporters godown at the destination point for along period of time, default
on no other count by the assesses has been asserted.

10. In the two appeals in which the respondent is Bombay Machinery
Stores, sales pertained to financial years before the circulars came into
subsistence. Intheseinstances of sales, the Commercial Tax officer inthe
respective orders treated retention of goods beyond 30 days in the
transporters godown asthe cut-off period. After that date, the assesseewas
deemed to have had taken constructive delivery of goodsand sale beyond
that period within the State of Rajasthan was held to be local sales and
subjected to salestax under the State L aw. Same reasoning wasfollowed
intherespectiveordersof thetax authoritiesforming subject-matters of two
appealsinvolving Unicolour Chemicals Company. The Tax Board, while
deciding theissueinfavour of revenue, referred to theaforesaid two circulars
inupholding the concept of constructive delivery.

11. Asper the aforesaid circulars, retention of goods by the transporter
beyond thetime stipul ated therein (being 30 days as per thelater circular)
wouldimply that constructive delivery of the goods has been made by the
transporter to theconsignee. In such asituation, thetransit status of the goods
would stand terminated and the deeming provision infirst explanation to
Section 3 of the 1956 A ct conceiving thetime-point of delivery astermination
of movement shall ceaseto operate.

12. In this set of appeals we have already indicated that transfer of
documents of title were effected subsequent to the goods reaching the
location within destination State. But when the goods are delivered to a
carrier for transmission, first explanation to Section 3 of the 1956 Act
gpecifiesthat movement of the goodswould be deemed to commenceat the
timewhen goods are delivered to acarrier and shall terminate at thetime
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when delivery istaken from such carrier. The said provision doesnot qualify
theterm‘ delivery’ with any timeframewithinwhich such ddlivery sndl have
to takeplace. In such circumstancesfixing of timeframe by order of the Tax
Administration of the Statein our opinion would beimpermissible.

13. BeforetheHigh Court, therevenue authoritieshasrelied on Section 51
of the Sale of GoodsAct, 1930 (hereinafter referred to asthe“1930Act”).
But the said provision also does not aid or assist the revenue. Section 51
of the 1930 Act reads: -

“51. Duration of transit.- (1) Goods are deemed to be in course
of transit from thetimewhen they are delivered to acarrier or other
baileefor the purpose of transmission to the buyer, until the buyer or
hisagent inthat behalf takesddlivery of them from such carrier or other
bailee.

(2) If the buyer or hisagent in that behalf obtains delivery of the
goodsbeforetheir arrival at the appointed destination, thetransitis
at an end.

(3) If, after thearrival of the goodsat the appointed destination, the
carrier or other bailee acknowledgesto the buyer or hisagent that he
holdsthe goods on hisbehalf and continuesin possession of them as
bailee for the buyer or his agent, the transit is at an end and it is
immaterial that afurther destination for the goods may have been
indicated by the buyer.

(4) If the goods are rejected by the buyer and the carrier or other
bailee continuesin possession of them, thetransit is not deemed to
be at an end, even if the seller has refused to receive them back.

(5) When goods are delivered to a ship chartered by the buyer, it
isaquestion depending on the circumstances of the particular case,
whether they arein the possession of the master asacarrier or asagent
of the buyer.

(6) Wherethe carrier or other baileewrongfully refusesto deliver
the goodsto the buyer or hisagent in that behdf, thetransitisdeemed
to be at an end.

(7) Where part delivery of the goods has been made to the buyer
or hisagent in that behalf, the remainder of the goodsmay be stopped
intrangit, unlesssuch part deivery hasbeen givenin such circumstances
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asto show an agreement to give up possession of the whole of the
goods

14. Sub-clause (1) of the said provision specifieswhen thegoods shall be
deemed to bein course of transit and sub-clause (3) thereof laysdown the
conditionsfor termination of transit. That condition isan acknowledgment
to the buyer or hisagent by the carrier that he holdsthe goods on hisbehalf.
Thereisno material to suggest such an acknowledgment was made by the
independent transporter in these appeal s. In such circumstanceswe do not
think the decision of the High Court requires any interference.

15. Inthecaseof Arjan DassGupta (supra) principle akinto constructive
delivery was expounded and we have quoted the rel evant passage from that
decision earlier inthisjudgment. In our opinion, however, such construction
would not be proper to interpret the provisions of Section 3 of the 1956
Act.Alegal fictioniscreated infirst explanation to that Section. That fiction
isthat the movement of goods, from one State to another shall terminate,
wherethe good have been deliveredto acarrier for transmission, at thetime
of when delivery is taken from such carrier. There is no concept of
constructivedelivery either expressor impliedinthesaid provision. Ona
plain reading of the statute, the movement of the goods, for the purposes
of clause(b) of Section 3 of the 1956 A ct would terminate only when ddlivery
istaken, having regard tofirst explanation to that Section. Thereisno scope
of incorporating any further word to qualify the nature and scope of the
expression “delivery” withinthe said section. Thelegidature haseschewed
from giving the said word an expansive meaning. The High Court under the
judgment whichisassailedin Civil Appeal No.2217 of 2011 rightly held that
thereisno placefor any intendment in taxing statutes. We are of the view
that theinterpretation of the Division Bench of the Delhi High Court given
in the case of Arjan Dass Gupta does not lays down correct position of
law. In the event, the authorities felt any assessee or dealer was taking
unintended benefit under the aforesaid provisions of the 1956 Act, thenthe
proper course would be legidlative amendment. The Tax Administration
Authorities cannot givetheir own interpretation to legidative provisonson
the basis of their own perception of trade practise. This administrative
exercise, in effect, would result in supplying wordsto legidative provisions,
asif to cureomissionsof thelegislature.

16. For thesereasons, we do not want to interfere with the judgments of
the High Court in these four appeals. The appeals are dismissed. Any
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connected applications shall also stand disposed of .

There shall be no order as to costs.
l:l

(2020) 65 TLD 30 In the High Court of Andhra Pradesh
Hon'bleD.V.S.S. Somayagjulu & Smt. LalithaKanneganti, JJ.

Walchandnagar IndustriesLimited
Vs.
Commercial Tax Officer & Others
Writ Petition No.: 8425 and 8451 of 2020
May 11, 2020
Deposition : In favour of Petitioner
Opportunity of hearing- Requestsfor adjour nment from per sonal
appearanceon theground of the prevalent pandemic situation, namely

COVID-19- TheHigh Court opined that thereisafailureof therules
of natural justice which entail a“‘fair’ hearing.

Writ petitionsallowed

This Court does not wish to go further into the matter but would
not like to remind the 1st respondent that the order passed by Hon'ble
Supreme Court of India is binding on all the citizens/Tribunal/Courts
of this country, including those exercising Quasi Judicial functions. It
appears that 1st respondent’s understanding of the law as declared by
the Hon'ble Supreme Court of India is clearly misconceived. In these
circumstances, without going further into thisissue, this Court is of the
opinion that the petitioner is entitled to the reliefs as prayed for. [Para]

J.V. Rao, Advocate for the petitioner.
GPfor Commercial Tax for the respondents.

:: COMMON ORDER ::
The Order of the Court was made by D.V.S.S. SOMAYAJULU, J..

Heard thelearned counsel for the petitioner and learned Government
Pleader for Commercial Taxes.

Without going into the merits and demerits of the matter, thelearned
counsel for the petitioner pointed out that basing on anoticeissued by the
1st respondent, the petitioner whichisanindustry, based at Punewas asked
to appear before 1st respondent. Thelearned counsel drew attention of this
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Court to aseriesof |ettersthat were addressed to 1st respondent, requesting
for exemption from personal hearing, because of the prevalent pandemic
situation. Thelearned counsel submitsthat to submit adetailed reply a so,
they had no opportunity to coordinatewith their offices, which weresituated
in other States and because of the prevalent pandemic COVID-19, they
could not filereply. Thelearned counsel points out that all the requestsfor
adjournment wererefused and that theimpugned order and the penalty order
were a so passed without hearing the petitioner. It ishis contention that the
petitioner hasto filedetailed reply setting out thelegal and factual aspects
and also appear personally before 1st respondent and explainit’scase. In
addition thelearned counsel aso drawsthe attention of this Court to thefact
that the Hon' ble Supreme Court of Indiahasextended the period of limitation
inall mattersand therefore, the apprehension of the respondentsthat unless
aconsequential order ispassed, within threeyearsfrom the date of original
order, the samewill not bevalid, isnot acorrect interpretation. According
to him, the order of the Hon' ble Supreme Court of Indiawill also take care
and safeguard the interests of the State. Therefore, the learned counsel
submits that thisis amatter which has to be remanded and heard afresh,
with apersonal hearing.

Inreply tothis, thelearned Government Pleader for Commercial Taxes,
statesthat thereisan effective and aternative remedy available and thewrit
petition istherefore not maintainable. Apart from that, he pointed out that
more than adequate opportunity has been given to the petitioner to appear
and explain their case. Therefore, the learned Government Pleader for
Commercia Taxesstatesthat thereare no meritsinthewrit petition and that
the same shoul d beregjected, since more than adequate opportunity wasgiven
and the petitioner failed to act on the same.

ThisCourt, after hearing both thelearned counsel, noticesthat al the
requestsfor adjournment from personal appearance etc., were made onthe
ground that because of the prevalent pandemic situation, namely COVID-
19, the petitioner could not fileadetailed reply nor appear in person before
the 1st respondent. This Court al so noticesthat they have sought timeon
the ground that they could not access all the records and to prepare their
statement of objections. The existence of an alternative remedy isalso not
abar on thisCourt. Thewrit inthe opinion of thiscourt ismaintainable, as
this Court opinesthat thereisafailure of therulesof natural justicewhich
entail a‘fair’ hearing. A reading of theimpugned order showsthat it also
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relates to the period 2014-2015 onwards. Therefore, this Court finds
sufficient strength in the statement made that ol d records had to be accessed
in order to prepare a detailed reply. This Court also notices that 1st
respondent has also noticed the orders passed by the Hon'’ ble Supreme
Court of Indiainthe‘taken up’ mattersby which limitation was extended
for al matters, including limitation prescribed in the Statutes. 1st respondent
for his own reasons has disagreed with the order passed by the Hon’ ble
Supreme Court of India. ThisCourt doesnot wishto go further into the matter
but would not like to remind the 1st respondent that the order passed by
Hon' ble Supreme Court of Indiaisbinding ondl thecitizens/Tribunal s/Courts
of thiscountry, including thoseexercising Quas Judicia functions. It appears
that 1st respondent’sunderstanding of thelaw asdeclared by theHon' ble
Supreme Court of Indiais clearly misconceived. In these circumstances,
without going further into thisissue, this Court is of the opinion that the
petitioner isentitled to thereliefsas prayed for.

Theimpugned order dated 17-4-2020 and the consequential order 23-
4-2020 are both set aside. Therefore, both writ petitionsare allowed, with
thefollowing directions:

1) Immediately after the pandemic situation easesand therestrictionsare
lifted on the movement of men and material etc., 1st respondent is
directed to issue anoticeto the petitioner giving him two weekstime
to appear along with hisreply and all his documents.

2) Inview of thefact that the petitioner isaware of the case set up against
him, heisdirected to usetheinterim period to prepare his counter and
also hisobjectionsto the extent possible.

3) 1strespondent istherefore, directed to give two weeks notice, after
the Central Government relaxesthelock downinIndia, fix asuitable
datefor the appearance of the petitioner and for disposal of the matter.
It ismade clear that if the petitioner seekstime or otherwisetriesto
delay the matter, 1st respondent is at liberty to proceed strictly in
accordance with law.

With these directions, the writ petitions are allowed. No costs.

Consequently, miscellaneous petitions, pendingif any, inthewrit petition
shall stand closed.

a
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(2020) 65 TLD 33 In the High Court of New Delhi
Hon’ble Ms. HimaKohli & Subramonium Prasad, JJ.
Mangla Hoist P. Ltd.
Vs.
Union of Indiaand Ors.
W.P,(C) 3572/2020 and CM APPL. 12707/2020
June 17, 2020
Deposition : In favour of Petitioner

Form GST Trans-1 - The High Court directed the respondents
to ensurecomplianceof the captioned judgment (Brand Equity) by 19-
6-2020i.e. by openingitscommon portal to enablethepetitioner and
all similarly placed partiestoupload Form GST Trans-1, for claiming
CENVAT tax credit.

Writ petition allowed

[Note : Hon'ble Supreme Court stayed the operation of Brand Equity
judgment by order dated 19-6-2020 in pending Special Leave To Appeal
(C) No(S). 7425-7428/2020 in Union of IndiaVsBrand Equity Treaties]

Cases referred :

*  Brand Equity Treaties Limited Vs. Union of India (2020) 64 TLD 330
(Del) W.P(C) 11040/2018 order dtd. 5-5-2020.

Mr. Ruchir Bhatia, Advocate for the petitioner.

Mr. Asheesh Jain, CGSC with Mr.Adarsh Kumar Gupta, Advocatefor R1.

Mr. Kuldeep Singh, Advocatefor R2. Mr. Harpreet Singh, Senior Standing

Counsel for GST/RS.

: ORDER ::
HEARD THROUGH VIDEO CONFERENCING.
1. The petitioner seeks directions to the respondents/Union of India;
Commissioner, CGST, Delhi South; Superintendent of Range and Goodsand
Services Tax Council to open the Portal to enable it to file its claim of
CENVAT tax credit ason 30th June, 2017, in Form Trans-1. The second
relief in the present petitionisfor declaring Rule 117 of the CGST Rules,
2017 as ultra vires and quashing the same.

2. Mr. Bhatia, learned counsel for the petitioner states that despite
repeated efforts made by the petitioner to upload itsclaim for creditin Form
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GST Trans-1 on the portal of the respondents, it could not do so due to
errorsintheir systemincluding technical difficultiesfaced in uploading credit
Form GST Trans-1. Hesubmitsthat despite repeated requests madeto the
respondentsby several partiesto extend the last datefor filing the claim of
creditinput in Form GST Trans-1, they haverefused to extend the deadline.

3. Recently, aDivisonBench of thisCourt in W.P.(C) 11040/2018 entitled
Brand Equity TreatiesLimited Vs. Union of India (2020) 64 TLD 330
(Del) hasheld on 5-5-2020, that thetime limit of 90 daysprescribedin Rule
117 of the CGST Rulesis not mandatory but directory in nature. Further,
the respondents have been directed to publicisethe said judgment including
by uploadingit ontheir website so that al theAssessees, who were unable
to upload Form/GST Trans-1, could do so on or before 30th June, 2020.

4. Learned counsel for the petitioner states that despite the aforesaid
categorical order passed by the co-ordinate bench, the respondents have not
made compliances and the petitioner has been compelled to approach this
court for seeking directionsto the respondentsto open the common portal
to enableit to upload itsclaimin Form GST Trans-1 well before 30-6-2020.

5. IssueNotice.

6. Mr.Kuldegp Singh, learned counsd for therespondentsentersagppearance
and starts by stating that the petitioner has erroneously impleaded the
Commissioner, Central Goodsand Service Tax, Delhi South astherespondent
No.2 whereasthe petitioner fall sunder thejurisdiction of the Commissioner,
Central Goods and Service Tax Delhi East. He further states that the
respondents have decided to challenge the judgment in Brand Equity
TreatiesLimited (supra) and areinthe process of filing an appeal before
the Supreme Couirt.

7. Admittedly, thejudgment in Brand Equity TreatiesLimited (supra),
has not been stayed so far and therefore, the respondents are under an
obligationto abide by thedirectionsissued therein by adequately publicizing
the said decision and uploading it on their website as also by opening its
common portal to enablethe petitioner and al similarly placed partiesto
upload Form GST Trans-1, for claiming CENVAT tax credit. Therespondents
aredirected to ensure compliance of the captioned judgment by 19-6-2020,
particularly sincethe cut of date fixed by the court inthe said caseis 30th
June, 2020, which would leave only ten clear daysfor the petitioner and
similarly placed assesseesto take necessary steps.
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8. Thepresent petitionisdisposed of aong with the pending application
with the aforesaid directions. No orders as to costs.

a

(2020) 65 TLD 35 In the High Court of New Delhi
Hon’ bleVipin Sanghi & Sanjeev Narula, JJ.

Pitambra Books Pvt. Ltd.

Vs.

Union of India& Ors.

W.P. (C) No. : 627/2020

January 21, 2020
Deposition : In favour of Petitioner

Refund - Restriction pertaining to the spread of refund claim
acrossdifferent financial yearsisarbitrary - Thereisnorationaleor
justification for such a constraint - Respondents were directed to
process the petitioner’s claim.

Writ petition allowed

In the instant case, where exports are not made in the same
financial year, question arises as to whether Respondents can restrict
the filing of the refund for tax periods spread across two financial years
and deprive the petitioner of its valuable right accrued in his favour.

Having regard to the aforenoted circumstances, till the next date
of hearing, we stay the rigour of paragraph 8 of Circular No. 125/44/
2019-GST dated 18.11.2019 and also direct the Respondents to either
open the online portal so asto enable the petitioner to file the tax refund
electronically, or to accept the same manually within 4 weeks from
today.

Respondents are directed to process the petitioner’s claim in
accordance with law once the tax refund is filed.
Cases referred :

*  Commissioner of Central Excise, Bolpur Vs. Ratan Melting & Wire
Industries (2008) 13 SCC 1 (SC)

*  Pioneer India Electronics (P) Ltd. Vs. Union of India & Anr. ILR (2014)
Il DELHI 791

Mr. Puneet Agrawal & Mr. Yuvrg] Singh, Advocatesfor the petitioner.
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Mr. Satyender Kumar, CGSC for R-1. Ms. Sonu Bhatnagar & Ms. Venus
Mehrotra, Advocates for R-2, 3 & 5.

;. ORDER ::
W.P.(C) 627/2020

1. Issuenoctice. Counter-affidavit befiled within six weeks. Rejoinder, if
any, befiled before the next date.

2. Listthe petition for hearing on 11-8-2020.
C.M. No. 1740/2020

3. Thepetitioner - who isengaged in the business of manufacturing and
trading of books, is registered under the Goods and Service Tax Act
(hereinafter referredto as”theAct”). The businessinvolves procuring raw
materialsand alied goodsfrom the domestic market for manufacture of final
product through itsin-house manufacturing facility, whichisthen exported
to markets in Sudan, Russia, Ethiopia, Guinea and other African/Asian
countriesetc. Theexport activity of the petitioner iscategorised aszero-rated
supplies as defined under Section 16(1)(a) of the Integrated Goods and
Services Tax Act, 2017 (hereinafter referred to as “the IGST Act”).

4. Thepresent petitioninter-aliaimpugns Circular N0.37/11/2018-GST
dated 15-3- 2018 and Circular No. 125/44/19-GST dated 18-11-2019.
Mr. Puneet Agrawal, learned counsel for the petitioner submitsthat owing
to therestrictionsimposed in the af orenoted circul ars, Petitioner has been
deprived of the benefit of availing refund claim of theunutilised input tax credit
for the period fromApril, 2018 to June, 2018. Thisiscausing seriousfinancia
hardship asmorethan Rs.30 croresof accrued and unutilised input tax credit,
that iseligible for refund is now lying stuck. The implementation of the
aforesaid circularson the GSTN portal has occasioned the disablement of
theoptionfor filing therefund of tax. He submitsthat the problem stemsfrom
paragraph 8 of impugned circular no. 125/44/2013/GST dated 18th
November, 2019, whichinhibitsrefund claimsfor aperiod of two separate
(not successive) financia years. He arguesthat thisisin contravention of
Section 44 asaso Rule89 of the | GST rules. The aforesaid paragraph reads
asunder:

“8. The applicant, at hisoption, may file arefund claim for atax
period or by clubbing successivetax periods. The period for which
refund claim has been filed, however, cannot spread across different
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financial years. Registered persons having aggregate turnover of up to
Rs. 1.5 croreinthe preceding financial year or the current financial
year opting to file FORM GSTR-1 on quarterly basis, can only apply
for refund on a quarterly basis or clubbing successive quarters as
aforesaid. However, refund claimsunder categorieslisted at (a), (C)
and (e) in para3 above must befiled by theapplicant chronologicaly.
Thismeansthat an applicant, after submitting arefund application under
any of these categoriesfor acertain period, shall not be subsequently
alowedtofilearefund claim under the same category for any previous
period. Thisprinciple/limitation, however, shall not apply in cases
whereafresh applicationisbeing filed pursuant to adeficiency memo
having beenissued earlier.”

5. Mr.Agarwal, reliesupon Article 286(1) of the Constitution of India
which providesthat nolaw of state shall impose, or authorisetheimposition
of tax on the supply where said supply takes placein the course of export
out of theterritory of India. He aso refersto the definition of “export of
goods’ as provided in Section 2(5) of the IGST which reads as under:

“(5) “export of goods” withitsgrammatical variationsand cognate
expressions, meanstaking goodsout of Indiato aplaceoutsideIndia;”

6. Mr.Agarwa alsoreliesupon Section 16(1)(a) of the IGST Act which
deals with zero rated supply and reads as under:

“1[(2) “ zero rated supply” meansany of thefollowing supplies of
goods or services or both, namely:-

(a) export of goods or services or both; or

(b) supply of goodsor servicesor both to aSpecia Economic Zone
developer or a Special Economic Zone unit.

(2) Subject to the provisions of sub-section (5) of section 17 of the
Central Goodsand ServicesTax Act, credit of input tax may beavailed
for making zero-rated supplies, notwithstanding that such supply may
be an exempt supply.

(3) A registered person making zero rated supply shall beeligible
to claim refund under either of thefollowing options, namely:-

(a) he may supply goods or services or both under bond or
Letter of Undertaking, subject to such conditions, safeguards
and procedure as may be prescribed, without payment of
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integrated tax and claim refund of unutilised input tax credit;
o

(b) he may supply goods or services or both, subject to such
conditions, safeguards and procedure as may be prescribed, on
payment of integrated tax and claim refund of such tax paid on goods
or services or both supplied, in accordance with the provisions of
section 54 of the Central Goods and Services Tax Act or the rules
madethere under.]”

(Emphasis Supplied)

7. Hearguesthat the petitioner as exporter of goods, has a substantive
right toclaim refund of “ unutilised input tax credit” . Hesubmitsthat sub clause
(&) of Sub Section (3) of Section 16 providesthat aregistered person making
zerorated suppliesshal bedigibleto claim refund by making supply of goods
and servicesunder bond or |etter of undertaking subject to such conditions,
safeguards and procedure as may be prescribed, without payment of
integrated tax and claim refund of unutilised input tax credit in accordance
with Section 54 of the Central Goods and Service Tax (CGST) Act or the
rules made thereunder. Section 54(1) of the CGST provides as under:

“Section 54 — Refund of Tax

(1) Any person claiming refund of any tax and interest, if any,
paid on such tax or any other amount paid by him, may make
an application beforetheexpiry of two year sfrom therelevant
datein such form and manner as may be prescribed:

Provided that a registered person, claiming refund of any
balance in the electronic cash ledger in accordance with the
provisions of sub-section (6) of section 49, may claim such
refund in thereturn furnished under section 39in such manner
as may be prescribed.

(2) A speciaised agency of the United Nations Organisation or any
Multilateral Financial Institution and Organisation notified under the
United Nations (Privilegesand Immunities) Act, 1947 (46 of 1947),
Consulate or Embassy of foreign countriesor any other person or class
of persons, asnotified under section 55, entitled to arefund of tax paid
by it oninward supplies of goods or servicesor both, may make an
application for such refund, in such form and manner as may be
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prescribed, before the expiry of six monthsfrom thelast day of the
quarter in which such supply wasreceived.

(3) Subject to the provisions of sub-section (10), aregistered person
may claim refund of any unutilised input tax credit at the end of any
tax period:

Provided that no refund of unutilisedinput tax credit shal bedlowed
in cases other than-

(1) zero-rated supplies made without payment of tax;

(i) wherethe credit has accumulated on account of rate of tax on
inputs being higher than therate of tax on output supplies (other than
nil rated or fully exempt supplies), except suppliesof goodsor services
or both asmay benoatified by the Government on therecommendations
of the Council:

Provided further that no refund of unutilised input tax credit shall
be allowed in cases where the goods exported out of India are
subjected to export duty:

Provided also that no refund of input tax credit shall be allowed,
if the supplier of goods or services or both avails of drawback in
respect of central tax or claimsrefund of the integrated tax paid on
such supplies.

[Emphasis Supplied]

8.  Section 54(3) of thesaid Act providesthat aregistered person claiming
refund of any “unutilised input tax credit” at the end of any tax period, may
make an application before the expiry of two yearsfrom therelevant date
asenabled by Section 54(1). Further, Rule 89(4)(F) of CGST rulesdefine
theterm“relevant period” asthe period for which the claim hasbeen filed.
He submits that on a harmonious reading of the aforesaid provisions, it
emerges that a person making zero rated supplies can claim refund of
unutilised input tax credit at the end of any tax period by making refund
application beforethe expiry of two yearsfromtherelevant datein suchform
and manner asmay be prescribed. He further submitsthat Circular No. 17/
17/2017 earlier provided that the refund period could not spread across
different months. However, on receiving representationsfrom tradersand the
stakehol ders, the Government became cognizant of the difficultiesfaced by
the exporters while claiming refund, and the CBIC issued the impugned
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Circular No. 37/11/2018, recognising the difficultiesfaced by exporters,
whichisevident from thefollowing clauses of the said circular:

“11.1 In many scenarios, exports may not have been madein that
period inwhich theinputsor input serviceswerereceived and input
tax credit has been availed. Similarly, there may be cases where
exports may have been madein aperiod but no input tax credit has
been availed inthe said period. The abovereferred rule, taking into
account such scenarios, definesrelevant period in the context of the
refund claim and does not link it to atax period.

11.2 Inthisregard, it is hereby clarified that the exporter, at his
option, may filerefund claim for one calendar month/quarter or by
clubbing successive cal endar months/quarters. the calendar month(s)/
guarter(s) for which refund claim has been filed, however, cannot
spread acrossdifferent financial years.”

9. Mr. Agarwal argues that the language of clause 11.1 indicates that
respondents have acknowl edged that in asituation where exports have been
madein the period where no input tax credit hasbeen availed, the relevant
period in the context of refund claim cannot be linked to atax period. He
submitsthat despite recognising the difficultiesfaced by the exporters, the
respondents have failed to address the scenario in which the petitioner is
placed, whereintherefund claim pertainsto adifferent financial year. Under
Clause 11.2, the exporter has been given an optiontofilearefund claim for
one calendar month/quarter or by clubbing successive calendar months/
guarters, however, the said clauserestrictsthe clam of refundin caseitis
spread acrossdifferent financial years. Theaforesaid restrictionisultravires
theAct and the provisions contained there under. Hefurther arguesthat the
petitioner was availing the Input Tax Credit (ITC) pertaining to zero rated
exportsand taxable supplies. GST paid on raw materialswhich were used
solely for making exempted supplieswere separately identified and were
reversed in accordance with the provisions of Rule42 of the CGST Rules.
Thel TCrelatableto zero rated and taxable supplies so availed was utilised
for meeting the output tax for domestic supplies. The ITC balance after
utilising the same against output tax liability iseligiblefor refund subject to
the computation of maximum eligible amount i.e. the amount computed as
per Rule 89(4), which provides as under:

“[(4) Inthe case of zero-rated supply of goodsor servicesor both
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without payment of tax under bond or letter of undertaking in
accordancewith the provisions of sub-section (3) of section 16 of the
Integrated Goods and Services Tax Act, 2017 (13 of 2017), refund
of input tax credit shall be granted as per the following formula—
Refund Amount = (Turnover of zero-rated supply of goods+ Turnover
of zerorated supply of services) x Net ITC +Adjusted Total Turnover
Where, - (A) “Refund amount” means the maximum refund that is
admissible; (B) “Net ITC” meansinput tax credit availed oninputsand
input servicesduring the relevant period other than theinput tax credit
availed for which refund isclaimed under sub-rules (4A) or (4B) or
both; (C) “Turnover of zero-rated supply of goods’ meansthevalue
of zero-rated supply of goods made during the relevant period without
payment of tax under bond or letter of undertaking, other than the
turnover of suppliesin respect of which refundisclaimed under sub-
rules (4A) or (4B) or both; (D) “Turnover of zero-rated supply of
services’ means the value of zero-rated supply of services made
without payment of tax under bond or | etter of undertaking, calculated
inthefollowing manner, namely:-

Zero-rated supply of services is the aggregate of the payments
received during therelevant period for zero-rated supply of services
and zero-rated supply of serviceswhere supply has been completed
for which payment had been received in advancein any period prior
to the relevant period reduced by advances received for zero-rated
supply of services for which the supply of services has not been
completed during therelevant period; [(E) Adjusted Total TurnoverA
means the sum total of the value of- (a) the turnover in aState or a
Unionterritory, asdefined under clause (112) of section 2, excluding
theturnover of services, and (b) theturnover of zero-rated supply
of services determined in terms of clause (D) above and non-
zero-rated supply of services, excluding- (i) the value of exempt
suppliesother than zer o-rated supplies; and (ii) thetur nover of
suppliesin respect of which refund is claimed under sub-rule
(4A) or sub-rule (4B) or both, if any, during the relevant
period.']132 (F) Relevant period meansthe period for which the
claim hasbeenfiled”

10. For the period from November, 2017 to June, 2018 i.e. for eight
months, Petitioner claims that the eligible refund in terms of the above
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extracted Rule89(4) would be Rs. 2.80 croresin accordance with thefigures
availableinthe GSTR 3B return. For the period from July, 2018 to March,
2019, theamount of eligiblerefundisRs.14.32 crores. At the end of June,
2018, the balance I TC was Rs.6.49 cores and likewise, the balance at the
end of March, 2018isRs.20.68 croreswhichincludesthe I TC claimed and
allowed till October, 2017. The petitioner exported finished productsworth
Rs.2,31,934,457 out of the raw-material received in the month of June,
2018. Upon export, the petitioner became eligible for claiming refund of
unutilised I'TC amounting to atotal of Rs.2.80 crores. Petitioner procured
raw material after paying GST from domestic market and manufactured the
final product inthe monthsfrom November, 2017 to June, 2018. However,
the production donein the above monthswas exported only in June, 2018.
Therefore, thel TC earned by the petitioner isspread over twofinancia years
i.e. 2017-18 and 2018-19 and whereasthe export against the said purchases
wasmadeonly inthefinancial year 2018-19. Mr. Agrawal submitsthat in
terms of Section 16(1) and 16(3) of IGST r/w 54(3) of CGST Act, the
petitioner iseligiblefor therefund of accumulated unutilised ITC of Rs. 2.80
croreson account of export of goods. The current positionisthat by virtue
of thecirculars, the petitioner isnot ableto claim therefund asthe option
of selecting the tax period which lies with the petitioner in terms of the
aforesaid provisions, has been denied. Petitioner hasbeentryingtofilethe
refund application for theunutilised input tax credit claimedintherespective
months of production; however the impugned circulars have denied the
petitioner thestatutory rights. Rule89(4) of the CGST Ruleswhich provides
theformulafor calculating input tax for refund isin contravention of Section
16 of the IGST Act r/w Section 54 of CGST Act asthe said Rulerestricts
the computation of the refund taking the basisof ITC“ availed during the
relevant period” . The*relevant period” has been defined in Rule 89(4)(F)
asthe period for which the claim has been filed and said provisionisalso
impugned in the petition. Mr. Agarwal arguesthat theimpugned circulars,
insofar asthey restrict therefund claimsonly on monthly basis, are contrary
to the rights conferred by the Act.

11. Ms. Bhatnagar, learned senior standing counse for revenueontheother
hand, hasargued that under the scheme of theAct, thetax period ison month
to month basis. She submitsthat though the Government has provided for
clubbing of the months and the quarters, however, under no circumstances
cantherefund claims spill over from oneyear to another. She arguesthat
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Petitioner does not have unfettered rightsfor claiming refund. Section 16(3)
of the IGST Act, clearly stipulatesthat the refund is subject to conditions,
and therefore, the Government is well within its jurisdiction to impose
conditionsby way of theimpugned circular. Further, she submitsthat under
Section 2(106) of the GST Act, the tax period has been defined to mean
aperiod for which areturnisrequired to befiled. Thereturn under theAct
hasto befiled on amonth to month basisand, therefore, the petitioner does
not have any right to claim refund for onefinancial year, in another.

12. Thematter certainly requiresour consideration and we have already
called upon the respondentsto file adetail ed counter affidavit to meet the
contentions of the petitioner. However, at this stage, we are of the prima
facieview that by way of theimpugned circulars, though the respondents
recognisethedifficultiesfaced by the exportersand have permitted themto
filerefund claim for one calendar month/quarter or by clubbing successive
caendar months/quarters, yet the restriction pertai ning to the spread of refund
clam acrossdifferent financial yearsisarbitrary. Thereisno rationale or
justification for such aconstraint. In theinstant case, where exportsare not
madein the samefinancia year, question arises asto whether Respondents
canredtrict thefiling of therefund for tax periods spread acrosstwo financial
yearsand deprivethe petitioner of itsvaluableright accrued in hisfavour.
In exports, availability of therotation of fundsisessential for the business
to thrive. Moreover, businesses do not run according to the whims of the
executive authorities. Thebusinessworld cannot betold whento placeorders
for exports, when to manufacturethe goodsfor export; and; whento actually
undertake the exports. Respondents’ impugned circulars have thusblocked
the capital of the petitioner and the unutilised I TC and it has accumul ated
huge amount of unutilised I TC to thetune of Rs.30 crores. Merely because
the petitioner made exportsin the month of June, 2018, we do not see any
justification to deny therefund of the I TC which have accumulated inthe
previousfinancia years. Theentire concept of refund of ITC relatingto zero
rated supply would be obliterated in case the respondents are permitted to
put any limitation and condition that takes away petitioner’sright to claim
refund of al thetaxes paid on the domestic purchases used for the purpose
of zerorated supplies. Theincentive given to the exporterswould loseits
meaning and this would cause grave hardship to the exporters who are
earning va uableforeign exchangefor the country. The Respondents cannot,
artificially by acting contrary to thefundamental spirit and object of thelaw,
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contrive waysto deny the benefit, which the substantive provisions of the
law confer onthetax payers. Thus, in our considered opinion, the petitioner
hasastrong prima facie case, and we cannot deny the petitioner of itsright
to claim refund which isvisiblefrom the mechanism provided under theAct.
Theimpugned circularstake away the vested right of thetaxpayer that has
accruedinthereevant period. It would be profitableto refer to thejudgment
inthis Court in Pioneer India Electronics (P) Ltd. Vs. Union of India
& Anr.1LR (2014) |1 DELHI 791 whereinimpugned Circular stipulating
that section 27 of the CustomsA ct had no application was quashed, holding
that Circulars can supplant but not supplement the law. Circulars might
mitigate rigours of law by granting administrative relief beyond relevant
provisions of the statute, however, Central Government isnot empowered
to withdraw benefitsor impose stricter conditionsthan postul ated by thelaw.
Further the Constitution Bench of the Supreme Court in the case of
Commissioner of Central Excise, Bolpur Vs. Ratan Melting & Wire
Industries (2008) 13 SCC 1, it was held as under:

“7. Circulars and instructions issued by the Board are no doubt
bindinginlaw ontheauthoritiesunder therespective statutes, but when
the Supreme Court or the High Court declaresthelaw on the question
arising for consideration, it would not be appropriatefor the court to
direct that the circular should be given effect to and not the view
expressed in adecision of thisCourt or the High Court. So far asthe
clarificationg/circularsissued by the Central Government and of the
State Government are concerned they represent merely their
understanding of the statutory provisions. They are not binding upon
the court. It isfor the court to declare what the particular provision
of statute saysand it isnot for the executive. Looked at from another
angle, acircular whichiscontrary tothe statutory provisonshasredly
no existencein law.

S TR Tolay content with the circular would mean that
thevaluableright of challengewould be denied to him and therewould
be no scopefor adjudication by the High Court or the Supreme Court.
That would be against the very concept of majesty of law declared
by this Court and the binding effect in terms of Article 141 of the
Condtitution.”

13. Having regard to the aforenoted circumstances, till the next date of
hearing, we stay the rigour of paragraph 8 of Circular No. 125/44/2019-
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GST dated 18-11-2019 and al so direct the Respondentsto either openthe
onlineporta so asto enablethe petitioner tofilethetax refund e ectronicaly,
or to accept the same manually within 4 weeks from today.

14. Respondentsaredirected to processthepetitioner’sclaimin accordance
with law oncethetax refund isfiled.

a
(2020) 65 TLD 45 In the Supreme Court of India
Hon’'bleA.M. Khanwilkar, Dinesh Maheshwari & Sanjiv Khanna, JJ.
Union of India & Ors.
Vs.
Chogori India Retail Ltd.
Special Leave Petition (Civil) Diary No(s). 7374/2020
June 03, 2020
Deposition : In favour of Respondent

TRAN-1- The Supreme Court dismissed the SLP against High
Court order in which theHigh Court directed therespondent to either
re-open the Portal to enable the petitioner to fileits TRAN-1 Form
electronically failing which to permit it to file manually.

Petition dismissed
Casereferred :

*  Chogori IndiaRetail Ltd. Vs. Union of India(Del) WP(C) No. 762/2019
judgment dated 9-8-2019

Mr. K.M. Natraj, ASG, Mr. Sharath Nambiar, Adv. & Mr. B.V. Balaram
Das, AOR for the Petitioner(s)

:: ORDER ::
Delay condoned.

Inthefacts of the present case, we are not inclined to interfereinthis
Special LeavePetition. The Specia Leave Petition isdismissed accordingly.
However, question of law are kept open.

Pending applications, if any, stand disposed of .
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2020) 65 TLD 46 In the High Court of Telangana
Hon’'ble M.S. Ramachandra Rao & K. Lakshman, JJ.

InfosysLimited

Vs.

Deputy Commissioner S Suiii
Writ Petition No. : 7444 of 2020

June 10, 2020
Deposition : In favour of Petitioner

Opportunity of hearing- Order Passed without fair opportunity
during lockdown period causing serious prejudiceto the petitioner
- The High Court remitted matter back to respondent.

Writ petition allowed

In these circumstances, we hold that proper opportunity was denied
to the petitioner to represent its case and there has been violation of
principles of natural justice inasmuch as personal hearings were fixed
on 16-3-2020 for the first time during lockdown period disabling the
petitioner and causing serious prejudice to the petitioner. [Para 26]

Therefore, the existence of alternative remedy of appeal available
to the petitioner to challenge the order of Assessment dt. 31-3-2020
cannot be a bar for the petitioner to avail the extraordinary jurisdiction
of this Court under Art 226 of the Constitution of India. [Para 27]

Accordingly, the Writ Petition is allowed; the impugned order of
Assessment A.O.N0.53433 dt. 31-3-2020 by the 1st respondent is set
aside; and the matter is remitted back to the 1st respondent to consider
the matter afresh after giving personal hearing to the petitioner and to
decide within a period of two (2) months from the date of receipt of
a copy of this order. [Para 28]

:: ORDER ::
The Order of the Court was made by M.S. RAMACHANDRA
RAO, J.:

ThisWrit Petitionisfiled by the petitioner questioning the A ssessment
Order dt. 31-3-2020 passed by the 1st respondent which was received by
the petitioner on 1-5-2020 by e-mail, and a signed copy of which was
received by it on 21-5-2020 by post.
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2. The petitioner is a Company engaged in the sale of Software and
provisionof IT services.

3. Itisaregistered dealer on therolls of the 1st respondent under the
provisions of the Telangana VAT Act and also the Central Sales Tax Act,
1996 (for short “the CST Act”). It filed itsreturns under the VAT Act and
CST Act reporting the turnovers and paying applicabletax thereon.

4. Petitioner contendsthat for the year 2015-16 under the CST Act, the
petitioner reported theturnovers, that the exportsare not liableto tax under
the CST Act; and that the inter-State sales of software is shown as
Rs.39,47,93,331/- and tax at 5% was paid thereon.

5. Thelst respondent took up the assessment of the petitioner for theyear
2015-16.

6. Thepetitioner by letter dt.19-3-2019 filed the details of the turnover
of CST, export and exempted salesfor the year. The petitioner states that
it asofiled the sampleinvoice copies of the exempted and export turnover.

7. The1st respondent issued ashow cause notice by email on 13-6-2019
adopting the turnoverswhich represent the highest figure between the CST
returns/waybills and the TINXSY S records for the year 2015-16.

8. Petitioner contendsthat the 1st respondent adopted the grossturnover
as Rs.9475,63,11,243/- and proposed to levy tax at 14.5% on the entire
turnover without cons dering the exemptions claimed towardsdirect exports,
branch transfer and CST collections under the CST Act.

9. The petitioner by letter dt.28-6-2019 drew the attention of the 1st
respondent to the details submitted on 19-3-2019.

10. The petitioner received hearing notice from the 1st respondent on 7-
3-2020 a ong with an annexure containing detailsof theturnover considered
for assessment. The petitioner once again on 11-3-2020 replied to the notice
referring to the turnovers statement filed on 19-3-2019.

11. Thepetitioner wasinformed over phoneto appear for personal hearing.
The petitioner gave amail on 30-3-2020 that it is not able to file online
response dueto technical glitches. The screenshot of the samewasa sofiled
withthemail.

12. The petitioner once again made request orally on phone on 31-3-2020
to postpone the personal hearing due to lockdown announced by the
Government of Telangana and Government of India due to outbreak of
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COVID-19.

13. The petitioner gave another email also on 13-4-2020 that it isunable
to attend personal hearing dueto nationwidelockdown and that the online
response a so could not be submitted dueto technical glitch on the portal.
The petitioner requested the 1st respondent to take up personal hearing after
normalcy isrestored.

14. Buttheimpugned order dt.31-3-2020 was passed by the 1t respondent
and it was served on the petitioner on the same day.

Contentions of Counsel for petitioner

15. Counsdl for the petitioner contended that in the impugned order, the
export turnover isconsidered at Rs.9429.00 crore and given exemption, but
theturnover for September, 2015 was not considered by the 1st respondent.
He also contended that inter-State turnover was wrongly taken as
Rs.41,24,45,939/- instead of Rs.39,47,93,331/- and though the entire
turnover isliableto tax at 5% as sale of software and reported accordingly,
the 1st respondent assessed the turnover to tax at 14.5%. According to the
counsel for the petitioner, thereisan artificial liability dueto higher rate of
tax inasum of Rs.4,00,64,995/-; turnover of Rs.5.27 crorewas not reported
inthereturnsasit represents branch transfersto other Statesin respect of
promotional itemslike T-shirts, employeegiftsetc.; though thereisno sale
to any other person, thelevy isimposed alleging absence of documentary
evidence; and CST collections of Rs.1.97 crore was admitted by the 1st
respondent to be exempted turnover.

16. Counsel for the petitioner al so contended that the petitioner wasadvised
tofilerectification application to correct the errorsin the assessment and it
did file such aletter on 7-5-2020 but the 1st respondent did not take any
action thereon.

17. Moreimportantly, counsd for the petitioner contended that theimpugned
Assessment order was passed on thelast day when the limitation to make
such assessment wasto expirei.e 31-3-2020; and that if the 1st respondent
taken up assessment much earlier having received documentsin March, 2019
itself and issued show-cause noticein June, 2019, the petitioner would have
had areasonable opportunity to makeits submissions.

Contentions of the respondents
18. Sri JAnil Kumar, Special Counsel for Commercial Taxes contended
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that the petitioner was given reasonabl e opportunity by the 1st respondent
andin any event the petitioner hasaremedy of appeal under the CGST Act
which the petitioner ought to avail.

Consideration by the Court

19. Fromthe contentions of the counsel for the petitioner and the material
placed onrecord, it isapparent that theimpugned order dt.31-3-2020 was
passed by the 1st respondent on thevery last day for making such assessment
i.e., 31-3-2020 for the period April, 2015 to March, 2016.

20. Though the 1st respondent had initiated the process through a show-
cause notice on 13-6-2019, and the petitioner had responded thereto on 28-
6-2019, but the 1st respondent fixed the first date of hearing as 7-3-2020
towhichthe petitioner replied on 11-3-2020. Thereafter, on 30-3-2020, the
petitioner informed the 1<t respondent that online response could not begiven
dueto technical glitches and even made arequest orally on telephone on
31-3-2020 to postpone the personal hearing due to lockdown announced
by the Government of Telanganaand Government of Indiadueto outbreak
of COVID-109.

21. Standing counsel appearing for the 1st respondent does not disputethat
therewas|ockdown announced by the Government of Telanganaaswell as
the Government of Indiawhich waslifted partially only in May, 2020 and
it would not have been possiblefor the petitioner’s Representative to attend
the personal hearing to explain its stand on 16-3-2020.

22. Thepetitioner’s Representative could not be blamed for not attending
the persona hearing given by the 1st respondent dueto such lockdown, more
particularly when the online response also could not be submitted dueto
technical glitcheson the portal of the 1st respondent.

23. However, sincethetimefixed for making the assessment wasto expire
on 31-3-2020, without providing a persona hearing as sought by the
petitioner on the phone on 31-3-2020, the impugned order was passed.

24. According to the counsel for the petitioner, several errorswere also
committed by the 1st respondent in the impugned order of Assessment
passed on 31-3-2020.

25. It appearsthat on account of lack of timein view of the impending
lapsing of limitation for making the assessment, not only wasthe petitioner
denied proper opportunity to personally represent its case before the 1st
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respondent but also errors might have crept into the order of the 1st
respondent passed on 31-3-2020.

26. Inthesecircumstances, wehold that proper opportunity wasdenied to
the petitioner to represent its case and there has been violation of principles
of natural justiceinasmuch as personal hearingswerefixed on 16-3-2020
for thefirst timeduring lockdown period disabling the petitioner and causing
serious prejudiceto the petitioner.

27. Therefore, theexistenceof alternativeremedy of appedal availabletothe
petitioner to challenge the impugned order of Assessment dt.31-3-2020
cannot be abar for the petitioner to avail the extraordinary jurisdiction of
this Court under Article 226 of the Constitution of India.

28. Accordingly, the Writ Petition is allowed; the impugned order of
Assessment A.O.N0.53433 dt. 31-3-2020 by the 1st respondent is set
aside; and the matter isremitted back to the 1st respondent to consider the
matter af resh after giving personal hearing to the petitioner and to decide
withinaperiod of two (2) monthsfrom the date of receipt of acopy of this
order.

29. Pending miscellaneouspetitions, if any, inthisWrit Petition shall stand
closed. No costs.
0

(2020) 64 TLD 50 Authority for Advance Ruling, Karnataka
Dr. Ravi Prasad M.P. & Mashhood ur Rehman Farooqui, Members

ID Fresh Food (India) Pvt. Ltd.

Advance Ruling No. : KARADRG 38/2020

May 22, 2020

AAR-Kar - Parota - The product ‘parota’ is classified under

Chapter Heading 2106 and isnot cover ed entry No. 99A of Schedule
| tothe Notification No. 1/2017-Central Tax (Rate) dated 28-6-2017.

Sri Ankush Surana, C.A. on bahalf of the applicant
: ORDER ::
UNDER SECTION 98(4) OF THE CGST TAX ACT, 2017 &
UNDER 98(4) OF THE KGST ACT, 2017

1. M/s. ID Fresh Food (India) Pvt. Ltd., (called as the ‘Applicant’
hereinafter), # 37, Doddenakundi Industrial Area, Whitefield Road,
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Mahadevapura, Bengaluru-560 048, Karnataka, having GSTIN number
29AAICM3930G1ZD, havefiled an application for Advance Ruling under
Section 97 of CGST Act, 2017 & KGST Act, 2017 read with Rule 104
of CGST Rules 2017 & KGST Rules 2017, in form GST ARA-01
discharging the fee of Rs.5,000/- each under the CGST Act and the KGST
Act.

2. TheApplicantisafood products company involved in preparation &
supply of wide range of ready to cook, fresh foodsincluding idli & dosa
batter, Parotas, Chapatis, curd, paneer, whole wheat parota and Mal abar
parota. The instant application pertainsto classification of whole-wheat
parota& Malabar parotaand the question for which advanceruling issought
isasunder:

Whether the preparation of Whole Wheat parotaand Mal abar parota
be classified under Chapter heading 1905, attracting GST at therate of 5%7?

Admissibility of theapplication: Theguestionisabout classification
of the goods and henceisadmissible under Section 97(2)(a) of the CGST
Act 2017.

3. Applicant’sinterpretation of L aw:

TheApplicant stated that the product Whole Whesat parotaand Mal abar
(refined floor) parotaisavailablein ambient and frozen formwith ashelf life
of minimum 3 daysand maximum 7 days. The applicant suppliesthe product
to digtributors, retailersand other foodservice operatorslocated in Indiaand
overseas. Theproduct consststheingredientsof refined whest flour (maida),
RO purified water, edible vegetable oil, edible vegetable fat & edible
vegetable sat. After adding all theingredients, the product will be subjected
to heat treatment on apan or tawa, for making it availablefor consumption.

The applicant contends that the product merits classification under
Chapter heading 1905, under the product description of ‘ Khakhra, plain
chapatti or roti’.

The applicant, quoting the Notification No. 1/2017-Central Tax (Rate)
dated 28-6-2017, as amended by Notification No. 34/2017-Central Tax
(Rate) dated 13-10-2017, stated that anew entry No. 99A hasbeen inserted
with the description “ Khakhra, plain chapatti or roti”, without defining the
said description. The applicant further quotesthe aforesaid notification and
claimstheapplicability of CustomsTariff Act 1975, explanatory notes (HSN
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notes) to arrive at the classification of aproduct, which can beanalyzed on
the basis of the three parametersi.e.

I.  Referencetogenera rulesfor theinterpretation of tariff embeddedin
the Customs Tariff Act 1975.

ii. Judicia Precedents
iii. Referenceto explanatory notesissued by World Customs Organi sation.

4. Theapplicant submitsthat the Customs Tariff Act 1975 (CTA) consists
6 rules of interpretation that are need to be adopted for classification of
goods; rules 1 to 4 are related and must be applied in sequence, whereas
rules5 & 6 are independent and are to be applied based on the facts. In
theinstant casethe product ismade up of wheat or maidaflour, refined ail,
salt and vegetablefat and isnot readily consumabl e but to be heated before
consumption.

The applicant contendsthat the first step isto identify the section of
the custom tariff to which theinstant product bel ongs, whichisready to eat
food. On combined reading of the general rulesof interpretation along with
the explanatory notes, the section heading that merits consideration is -
“Section V" which dealswith the* prepared foods stuffs, beverages, spirits
and vinegar, tobacco & manufactured tobacco substitutes’. The instant
product fallsunder “ Prepared Food Stuffs’.

Thenext stepistoidentify therelevant chapter and on analyzing various
descriptions of the chapter along with explanatory notes, the chapter that
meritsconsiderationis” Chapter 19” which dea swith preparationsof cered,
flour, starch or milk; pastrycook’s products. Further chapter notesalso do
not exclude/ disqualify theinstant product.

Thenext stepisto find the appropriate chapter headingin4 digits. The
explanatory notesrelevant to the chapter stipulatesasunder:

This chapter coversanumber of preparations, generally used for
food, which are made of either directly from the cereals of chapter
i.e. from the products of chapter 11 or from food floor, meal and
powder of vegetable origin of other Chapters (cereal flour, groatsand
meal, starch, fruitsor vegetableflour, meal and powder) or fromthe
goodsof headings 0401 to 0404. The chapter a so covers pastrycook’s
products and biscuits, even when not containing flour, starch or other
cereal products. .........ceeiii i ”
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5. Theexplanatory notesalso providesthat the expression * provided such
headings or notesdo not otherwiserequire’ isintended to makeit clear that
the terms of the heading and any relative section or chapter notes are
paramount i.e. they arethefirst consideration in determining classification.

In the instant case, the cereal used for making the product is wheat,
falling under chapter 10 and wheat flour & maidaflour fallsunder chapter
11. Further the product requires cooking before consumption. Accordingly,
on combined reading of general rulesof interpretation & explanatory notes
with respect to chapter 19, the relevant chapter heading that merits
classification of theinstant product would be* 1905 - Bread, pastry, cakes,
biscuitsand other baker’ swares, whether or not contai ning cocoa; communion
wafers, empty cachets of akind suitable for pharmaceutical use, Sealing
wafers, rice paper and similar products.”

Thenext level of classificationis6 digit one. All the productsat this
level may not beexplicitly listed with their description and the said description
isillustrative but not exhaustive. Accordingly some products may be named
explicitly and therest would be referred to as“ Other”. It is evident from
explanatory notesto chapter heading 1905 that the said heading coversall
thebakerswares, the common ingredients of which are cered flours, leavens,
salt and others. Theinstant product isnot covered explicitly under chapter
heading 1905 and hencetheright classification would be* 1905 90-Other”.

Thelast level of classification is 8 digit one. On perusal of various
subheadingsenlisted inthe chapter, thetariff item that meritsthe classification
of the instant product is “1905 90 90 - Other.”

The applicant intend to place reliance on the ruling passed by the
Advance Ruling Authority, Maharashtra, in the case of M/s. Signature
International Foods India Private Ltd., wherein it is held that paratha &
parathawraps are covered by the scope of entry 99A of Notification 34/
2017-Central Tax (Rate) dated 13-10-2017.

6. Inview of theabove, the applicant contendsthat their product merits
classification under Chapter heading 1905.

Further, the applicant also contends, without prejudice, that their
product should not be classified under residual entry at SI.No. 453 of
Schedule I11 to Notification N0.01/2017-Central Tax (Rate) dated 28-6-
2017, onthe basis of thefollowing grounds:
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i.  Application of Residua entry to anitem can beresorted to, only when
no other heading expressly or by necessary implication appliesto the
product. Theinstant product isclassifiable under chapter heading 1905
& SI.N0.453 of Schedulelll readsas” Any chapter-Goodswhich are
not specifiedin Schedulel, 11,1V, V or VI” and henceit isevident that
the SI.No.453 isaresidual entry to classify commoditiesthat are not
classifiable under any of the other entries.

ii. Theratioof variousjudgementsof the Supreme Court, High Court and
Tribunalsregarding classification of commoditiesunder Customs Tariff
/ Central Excise Tariff areequally applicableand have precedent value
inrelation to classification of goodsunder GST Tariff/Rate Schedule,
which are aligned and based on the HSN.

ii. Theapplicant contendsthat it has been consistently held by courtsthat
application of residuary item can be resorted to only when it is not
possibleto classify the goods under specific entriesin thetariff. The
applicant placesreliance on thefollowing judgements.

a. CCE Vs Jayant Oil Mills 1989 (40) ELT 287 (SC)

b. Dunlop India Ltd., & Madras Rubber Factory Ltd., Vs.
Union of India 1983 (13) ELT 1566 (SC)

c. Bharat Forge and Press Industries (P) Ltd., Vs. CCE,
Baroda (1990) 45 ELT 525 (SC)

d. CCE Vs Wockhard Life Sciences(2012) 277 ELT 299 (SC)

Inview of the above, the applicant contends that the product whole-
wheat parotaand Malabar (refined flour) parota, in sum and substance akin
to‘Roti’ and are manufactured / prepared through an identical processand
hence cannot be classified under theresidual entry.

PERSONAL HEARING / PROCEEDINGS HEL D ON 9-1-2020.

7. SriAnkush Surana, C.A., M/s. Pricewaterhouse & Co., LLP, and duly
authorised representative of the applicant appeared for personal hearing
proceedings held on 9-1-2020 & reiterated the facts narrated in their
goplication.

8. FINDINGS & DISCUSSION:

8.1 We have considered the submissions made by the Applicant in their
application for advance ruling aswell asthe submissionsmade by Sri. Sri
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Ankush Surana, C.A., M/s. Pricewater house& Co., LLP& duly authorised
representative of the applicant during the personal hearing. We have also
considered theissuesinvolved, on which advanceruling is sought by the
applicant, and relevant facts.

8.2 At the outset, we would like to state that the provisions of both the
CGST Act and the KGST Act are the same except for certain provisions.
Therefore, unlessamentionisspecifically madeto such dissmilar provisons,
areference to the CGST Act would also mean a reference to the same
provisionsunder the KGST Act.

8.3 Theapplicant isengaged in the preparation/ manufacture and supply
of the productswholewhesat parotaand M dabar (refined flour) parota, which
aremade up of wholewhest flour and refined flour (maida) respectively. The
other common ingredients are RO purified water, edible vegetable oil or
refined oil, edible common salt and edible vegetablefat. The productsare
not readily consumable (ready to eat), but need to be heated before
consumption.

8.4 Theapplicant contendsthat their products merit classification under
heading 1905, whose description akin to “Khakhra, plain chapatti or roti”
and therefore aretaxable at 5% GST, in termsof entry N0.99A of Schedule
| to the Notification No. 1/2017-Central Tax (Rate) dated 28-6-2017, as
amended vide Notification No. 34/2017-Central Tax (Rate) dated 13-10-
2017.

8.5 Inview of the above the question before this authority to decideis
whether theimpugned products are classifiable under heading 1905 or not.
We proceed to examine, discuss & decide the right classification of the
impugned products. In thisregard we draw referenceto the Notification No.
1/2017-Central Tax (Rate) dated 28-6-2017, specifically to explanation (iii),
which stipulatesthat “ Tariff item”, “ subheading” “heading” and “ Chapter”
shall mean respectively atariff item, sub-heading, heading and chapter as
specifiedinthe First Scheduleto the Customs Tariff Act, 1975 (51 of 1975),
and explanation (iv), which stipul atesthat the rulesfor theinterpretation of
the First Scheduleto the Customs Tariff Act, 1975 (51 of 1975), including
the Section and Chapter Notes and the General Explanatory Notes of the
First Schedule shall, so far as may be, apply to the interpretation of this
notification.

8.6 Theapplicant contended that asper General Chapter Notein Chapter
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19, the product falls under Chapter heading 1905 since it is made from
cerealsof chapter 11 or from food flour of other Chapters (including cereal
flour). They further rely upon General Rules of | nterpretation to state that
since Chapter 19 specifically mentions, “ Preparation of Cereds, flour...”, the
product should fall under Chapter Heading 1905. L astly they contend that
the product should not be classified under theresidual entry at Sr. No. 453
of the 3rd Schedule of Notification No. 1/2017-Central Tax (Rate) dated
28-6-2017 sincethe product merits classification under Chapter Heading
1905.

8.7 Theapplicant contended that their products merit classification under
heading 1905 90 90, whose description is as under:

Tariff Heading Description

1905 Bread, pastry, cakes, biscuitsand other bakers wares,
whether or not containing cocoa; communion wafers,
empty cachetsof akind suitablefor pharmaceutical use,
sealing wafers, rice paper and similar products.

1905.90 Other
1905.90.90 Other

It could be easily inferred from above that Chapter 19 covers
preparations of flour, generally used for food, which are made from the
products of chapter 11. The product wheat flour is covered under chapter
11 and theimpugned products are made up of the same (wheat flour), which
isthe predominant ingredient. Heading 1905 covers Bread, Pastry, Cakes
etc., which are completely cooked foods and ready for consumption.

8.8 Theimpugned products having description “ parota’ do not have any
specific entry in the Customs Tariff Act, 1985/ GST Tariff. The products
covered under heading 1905 are already prepared or completely cooked
products and no further process is required to be done on them for
consumption and hencethey areready to usefood preparations. In theinstant
casetheimpugned products are admittedly not ready for consumption, but
need to be heated before consumption. Thustheimpugned products do not
merit classification under heading 1905.

8.9 Theapplicant, withregard to the competing tariff entry for classification
of the impugned products, contends that their products are specifically
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covered under heading 1905 and hence should not be classified under the
residual entry at Sl. No. 453 of the Schedulelll to the Notification No. 1/
2017-Central Tax (Rate) dated 28-6-2017, asamended, asthe goodsfalling
under any chapter and not specified under schedulel, I, IV, V or VI of
thesaid Notification.

Inview of the above, we proceed to examinetheright classification of
theimpugned products. Inthisregard wedraw attention to chapter 21, which
covers Miscellaneous Edible Preparations and heading 21.06 coversfood
preparations not & sewhere specified or included. Further Explanatory Notes
to theHarmonized Commodity Description and Coding System, with
regard to heading 2106, at clause (A) specify that the said heading 2106
90 covers Preparationsfor use, either directly or after processing (such as
cooking, dissolving or bailing in water, milk, etc.), for human consumption,
provided that they are not covered by any other heading of the Nomenclature.
In theinstant case theimpugned goodsi.e. ‘ parota’ are not covered under
any other heading and al so need to be processed for human consumption.
Thereforetheimpugned goodsarerightly classfiable, more specificaly, under
heading 2106 90.

8.10 Inthisregard, to concludethe classification, we draw attention to the
General Rulesof Interpretation for classification of goodsunder Schedule
| to the Customs Tariff Act 1975, which are as under:

1. Thetitlesof Sections, Chaptersand sub-chaptersare provided for
ease of referenceonly; for legal purposes, classification shall be determined
according to thetermsof the headings and any relative Section or Chapter
Notes and, provided such headings or Notes do not otherwise require,
according to thefollowing provisions:

2. (a) Any referencein aheading to an article shall betakentoinclude
a reference to that article incomplete or unfinished, provided that, as
presented, theincomplete or unfinished articles hasthe essential character
of thecompleteor finished article. It shall also betakentoincludeareference
to that article complete or finished (or falling to be classified ascompleteor
finished by virtue of thisrule), presented unassembled or disassembled.

(b) Any referencein aheading to amateria or substance shall betaken
to include a reference to mixtures or combinations of that material or
substance with other material s or substances. Any referenceto goodsof a
given material or substance shall be taken to include areferenceto goods
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consistingwholly or partly of suchmaterial or substance. Theclassification
of goodsconsisting of morethan onemateria or substance shall be according
to the principles of rule 3.

3. When by application of rule 2(b) or for any other reason, goodsare,
primafacie, classifiableunder two or more headings, classification shall be
effected asfollows:

(&) The heading which providesthe most specific description shall be
preferred to headings providing amoregeneral description. However, when
two or more headings each refer to part only of the materials or substances
contained in mixed or composite goodsor to part only of theitemsin aset
put up for retail sale, those headings areto be regarded asequally specific
in relation to those goods, even if one of them gives a more compl ete or
precise description of the goods.

(b) Mixtures, compositegoods consisting of different materialsor made
up of different components, and goods put up in setsfor retail sale, which
cannot be classified by referenceto (a), shal beclassified asif they consisted
of thematerial or component which givesthem their essential character, in
so far asthiscriterionisapplicable.

(c) When goods cannot be classified by referenceto (a) or (b), they
shall be classified under the heading which occurslast in numerical order
among those which equally merit consideration.

It could be seen from the abovethat Rule 1 isnot applicable since no
Heading, Chapter Note or Section Note mention ‘porota’ . Rule 2 isalso
not applicable sincethereisno mention of thefinished article, i.e. * porota
anywhereinthetariff. Rule 3isabout classification of mixed or composite
goods, primafacie, classifiable under two or more headings. Intheinstant
casetheproduct ‘ porota’ isthough, made up of wholewhest flour or refined
flour (maida) aong with commoningredientslike RO purified water, edible
vegetableoil or refined oil, edible common salt and ediblevegetablefat, there
isno specific entry competing against agenera entry (Rule 3 (a)); or has
any specific essential characteristic by which we can describethe product
(Rule 3 (b)).

Rule 3 (c) providesthat when goods can’t be classifiable under Rule
3(a) or 3(b), then they shall be classified under the heading which occurs

lastinnumerical order among thosewhich equally merit consideration. Thus
evenif theapplicant’ sargument of classification of impugned products under
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heading 1905 aswell asthe classification under heading 2106 are considered
astwo relevant headings, the heading 2106 occurslast in numerical order
and hencethe heading 2106 would be more appropriate and right classification
by virtue of Rule 3(c) supra.

8.11 Now theremaining issueto be discussed, asthe classification issue
has been resolved, is the applicability of the benefit of entry N0.99A of
Schedulel to the Notification No. 1/2017-Central Tax (Rate) dated 28-6-
2017, asamended vide Notification N0.34/2017-Central Tax (Rate) dated
13-10-2017, which specifiesthe applicable rate of GST as 5%, in respect
of the goods covered under heading 1905 or 2106 and having description
as“Khakhra, plain chapatti or roti”.

8.12 It could be seen from the foregoing that the GST rate of 5% is
applicableto the products subject to fulfillment of the conditionsthat (i) they
should be classified under heading 1905 or 2106 and (i) they must be either
khakhra, plain chaptatti or roti. In the instant case the first condition of
cassficationisfulfilled astheclassification of theimpugned productshasbeen
resolved as 2106. Asfor asthe second condition isconcerned theimpugned
products are described as “ parota” and hence are neither khakhra, plain
chaptatti nor roti. Further the products khakhra, plain chaptatti or roti are
completely cooked preparations, do not require any processing for human
consumption and hence are ready to eat foods preparations, whereas the
impugned products are not only different from the said khakhra, plain
chaptatti or roti but also are not like productsin common parlance aswell
asin respect of the essential nature of the product. These products also
require further processing for human consumption, as admitted by the
applicant. Thusthe benefit of entry No. 99A of Schedulel totheNoatification
No. 1/2017-Centra Tax (Rate) dated 28-6-2017, as amended vide
Notification No. 34/2017-Central Tax (Rate) dated 13-10-2017 is not
applicableto theinstant case and the applicant isnot entitled for the same.

9. Inview of theforegoing, we passthefollowing
RULING

Theproduct ‘ parota’ isclassified under Chapter Heading 2106 and is

not covered entry No. 99A of Schedule to the Notification No. 1/2017-

Central Tax (Rate) dated 28-6-2017, asamended vide Notification No.34/
2017-Central Tax (Rate) dated 13-10-2017.

a
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(2020) 65 TLD 60 In the High Court of M.P.
Hon' ble Prakash Shrivastava & Ms. Vandana K asrekar, JJ.

Subhash Joshi & another

Vs.

Director General of GST Intelligence (DGGI) & Ors.
W.P. No.: 9184/2020

July, 03, 2020

Deposition : In favour of Respondents

Search and seizure - Section 67 of the Central Goods and
ServicesTax Act, 2017 - TheHigh Court held that no such legal right
has been pointed out, the submission of the counsel for petitioner to
carry out the search and seizure operation in the presence of the
petitioner cannot be accepted.

Writ Petition dismissed

Cases referred :

*  Akhil Krishan Maggu & another Vs. Dy. Director, Directorate General
and GST Intelligence and others, CWP N0.24195/2019 dated 15-11-2019
(P&H)

*  Poolpandi Vs. Superintendent, Central Excise (1992) 3 SCC 259

*  Sudhir Kumar Aggarwal Vs. Directorate General of GST Intelligence
2019 SCC OnLine Del 11101

Shri Sunil Jain, learned Sr. Counsal with Shri KushagraJain, learned counsel

for the petitioner.

Shri Prasanna Prasad, |earned counsel for respondent.

Shri Shailesh Kumar Mehta, Sr. Intelligence Officer &l so present in person.

.. ORDER ::
The Order of the Court was made by PRAKASH SHRIVASTAVA,
J.:

By thispetition, the petitioner has challenged the noti ce dated 20th June,
2020 whereby the premises of the petitioner has been sealed under the
provisionsof The Central Goodsand ServicesTax Act, 2017 (for short “GST
Act”).

2. Thecaseof the petitioner isthat the petitioner isthe manufacturer of
sweet betel nut and which hasall the necessary licensesand permissionsfor
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thispurpose and isregularly paying the GST. Further case of the petitioner
is that the Plot N0.15-A/B-1, Sector-B, Industrial Area, Sanwer Road,
Indore belongsto Shri KishoreWadhwani and petitioner hastaken thisplot
on lease from Shri Kishore Wadhwani and the petitioner is running the
manufacturing unit onthisplot. Thefurther case of the petitioner isthat apart
fromthe above, it has no connection with Shri Kishore Wadhwani. Earlier
in the year 2011 Excise Department had taken certain action against the
petitioner but nothing incriminating wasfound. On 20th June, 2020, by the
impugned notice the factory premises of the petitioner has been sealed.
Petitioner apprehendsthat sincethe action wasinitiated against Shri Kishore
Wadhwani for evasion of tax, therefore, the premises of the petitioner has
been sealed. According to the petitioner, on 20th June, 2020 he was out of
station, and, therefore, the petitioner had sent the notice dated 26-6-2020
for demand of justice and, thereafter the present petition has been filed.

3. Learned counsel for petitioner submitsthat though the action relating
to search and seizure u/S.67 of the GST Act hasbeen taken, but therequisite
procedure has not been followed. He has submitted that the petitioner
apprehendsthat the search and seizure may not be carried out inafair manner
and the confession of the petitioner may be recorded under pressure,
therefore, adirection beissued for carrying out the search in the present of
anAdvocate. He hasfurther submitted that as per the requirement of Sec.67,
two independent reputed witnesses of the locality are necessary, but the
respondents want to carry out the search by keeping their own pocket
witnesses.

4. Learned counsel for respondents has submitted that the official s of the
respondents had approached the factory premises of the petitioner on 20th
June, 2020 for the purpose of search and seizure by following the due
procedurein accordance with Sec.67 of theAct, but sincethe premiseswas
found locked, therefore, the option was either to break open thelock and
carry out the search or to sed the premisesand thereafter carry out the search
of the premisesin the presence of the petitioner. He submitsthat the officials
of the respondents had adopted the second option of sealing the premises
and now they want to carry out the search in the petitioner’s presence. He
further submitsthat thereisno provisoninlaw alowing the petitioner’sprayer
for presence of an Advocate during search and seizure. He hasa so submitted
that the two independent witnesses will be kept as required by law and
procedure prescribed inlaw will beduly followed in trueletter and spirit.
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5.  Wehaveheardthelearned counsel for partiesand perused therecord.
Sec.67 of the GST Act reads as under:-
“67. Power of inspection, search and seizure

(1) Wheretheproper officer, not below therank of Joint Commissioner,
has reasons to believe that-

(a) ataxable person has suppressed any transaction relating
to supply of goods or services or both or the stock of goods
in hand, or has claimed input tax credit in excess of his
entitlement under thisAct or hasindulged in contravention of any
of the provisions of thisAct or the rules made thereunder to
evade tax under thisAct; or

(b) any person engaged inthe business of trangporting goods
or an owner or operator of awarehouse or a godown or any
other placeiskeeping goodswhich have escaped payment of
tax or has kept his accounts or goods in such amanner asis
likely to cause evasion of tax payable under thisAct, he may
authoriseinwriting any other officer of central tax to ingpect any
placesof business of thetaxable person or the personsengaged
in the business of transporting goods or the owner or the
operator of warehouse or godown or any other place.

(2) Wheretheproper officer, not below therank of Joint Commissioner,
either pursuant to an inspection carried out under sub-section (1) or
otherwise, hasreasonsto believethat any goodsliableto confiscation
or any documents or books or things, which in hisopinion shall be
useful for or relevant to any proceedingsunder thisAct, are secreted
inany place, he may authoriseinwriting any other officer of central
tax to search and seize or may himself search and seize such goods,
documents or books or things:

Provided that whereit is not practicable to seize any such goods,
the proper officer, or any officer authorised by him, may serveonthe
owner or the custodian of the goods an order that he shall not remove,
part with, or otherwise deal with the goods except with the previous
permission of such officer: Provided further that the documents or
books or things so seized shall be retained by such officer only for
solong asmay be necessary for their examination and for any inquiry
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or proceedings under thisAct.

(3) The documents, books or thingsreferred to in sub-section (2)
or any other documents, books or things produced by ataxable person
or any other person, which have not been relied upon for the issue
of noticeunder thisAct or therulesmadethereunder, shdl bereturned
to such person within aperiod not exceeding thirty daysof theissue
of the said notice.

(4) Theofficer authorised under sub-section (2) shall havethe power
to seal or break open the door of any premisesor to break open any
almirah, electronic devices, box, receptacle in which any goods,
accounts, registers or documents of the person are suspected to be
concedl ed, where accessto such premises, almirah, € ectronic devices,
box or receptacle is denied.

(5) The person fromwhose custody any documentsare seized under
sub-section (2) shal be entitled to make copiesthereof or take extracts
therefrom in the presence of an authorised officer at such placeand
time as such officer may indicatein thisbehalf except where making
such copiesor taking such extracts may, in the opinion of the proper
officer, prgudicially affect theinvestigation.

(6) The goods so seized under sub-section (2) shall bereleased, on
aprovisional basis, upon execution of a bond and furnishing of a
security, in such manner and of such quantum, respectively, asmay be
prescribed or on payment of applicable tax, interest and penalty
payable, as the case may be.

(7) Where any goods are seized under sub-section (2) and no notice
inrespect thereof isgiven within six monthsof the seizure of thegoods,
the goods shall be returned to the person from whose possessi on they
were seized:

Provided that the period of six monthsmay, on sufficient causebeing
shown, be extended by the proper officer for a further period not
exceeding sSix months.

(8) The Government may, having regard to the perishable or
hazardous nature of any goods, depreciation in the value of the goods
with the passage of time, constraints of storage spacefor the goods
or any other relevant considerations, by notification, specify thegoods
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or classof goodswhich shall, as soon asmay beafter its seizure under
sub-section (2), be disposed of by the proper officer in such manner
as may be prescribed.

(9) Where any goods, being goods specified under sub-section (8),
have been seized by aproper officer, or any officer authorised by him
under subsection (2), he shall prepare aninventory of such goodsin
such manner as may be prescribed.

(10) The provisions of the Code of Criminal Procedure, 1973 (2
of 1974), relating to search and seizure, shall, so far asmay be, apply
to search and seizure under this section subject to the modification that
sub-section (5) of section 165 of the said Code shall have effect as
if for the word “Magistrate”, wherever it occurs, the word
“Commissioner” weresubstituted.

(11) Wherethe proper officer hasreasonsto believethat any person
has evaded or is attempting to evade the payment of any tax, he may,
for reasonsto berecorded in writing, seize the accounts, registersor
documents of such person produced before him and shall grant a
receipt for the same, and shall retain the samefor solong asmay be
necessary in connection with any proceedings under thisAct or the
rules made thereunder for prosecution.

(12) The Commissioner or an officer authorised by him may cause
purchase of any goods or servicesor both by any person authorised
by him from the business premises of any taxable person, to check
theissueof tax invoicesor billsof supply by such taxable person, and
on return of goods so purchased by such officer, such taxable person
or any person in charge of the business premises shall refund the
amount so paid towardsthe goods after cancelling any tax invoiceor
bill of supply issued earlier.”

In terms of sub-section 10 of Sec.67, the provisions of search and
seizure as contained in Cr.P.C are applicable. Sub-section (4) of Sec.100
Cr.

P.C provides as under:-

“(4)- Beforemaking asearch under this Chapter, the officer or other
person about to makeit shall call upon two or moreindependent and
respectableinhabitantsof thelocdity in which the placeto be searched
isstuateor of any other locality if no such inhabitant of thesaid locality
isavailable or iswilling to be awitnessto the search, to attend and
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witnessthe search and may issue an order in writing to them or any
of them so to do.”

7. Intermsof the above sub-section presence of two or moreindependent
and respectable inhabitants of the locality is necessary as witness to the
search.

8. Thesearchisyet totake placein the present case and the counsel for
respondents has duly assured this court that the aforesaid provision will be
complied withtherefore no directioninthisregard at this stageisrequired.

9. Another submission of counsel for petitioner isthat the search should
be carried out in the presence of the Advocate, but counsel for petitioner
hasfailed to point out any statutory provision or any such lega right infavour
of the petitioner.

10. Somewhat similar issue had come up beforethe Supreme Court inthe
matter of Poolpandi and othersVs. Superintendent, Central Excise &
Ors. (1992) 3 SCC 259 wherein during theinvestigation and interrogation
under the provisionsof Foreign Exchange RegulationsAct 1973 and Customs
Act, aprayer was madefor assistance of thelawyer. Hon. Supreme Court
denying such aprayer had held that:-

“11- We do not find any force in the arguments of Mr. Salve and
Mr. Lalit that if a person is called away from his own house and
guestioned in the atmosphere of the customs office without the
assistance of hislawyer or hisfriends his constitutional right under
Article 21 isviolated. Theargument proceedsthus: if the person who
is used to certain comforts and convenience is asked to come by
himself to the Department for answering question it amountsto mental
torture. We areunableto agree. It istruethat large majority of persons
connected withillegal trade and evasion of taxesand dutiesareina
position to afford luxuries on lavish scale of which an honest ordinary
citizen of this country cannot dream of and they are surrounded by
personssimilarly involved either directly or indirectly in such pursuits.
But that cannot be aground for holding that he has a constitutional
right to claim similar luxuriesand company of hischoice. Mr. Salve
was fair enough not to pursue his argument with reference to the
comfort part, but continued to maintain that the appel lant isentitled
to the company of hischoice during the questioning. The purpose of
the enquiry under the CustomsA ct and the other similar statuteswill
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be completely frustrated if thewhimsof the personsin possession of
useful information for the departments are allowed to prevail. For
achieving the object of such an enquiry if the appropriate authorities
be of the view that such persons should be dissociated from the
atmosphere and the company of personswho provide encouragement
to them in adopting anon-cooperative attitude to the machineries of
law, there cannot be any legitimate objectionin depriving them of such
company. Therelevant provisonsof the Congtitutioninthisregard have
to be construed in the spirit they were made and the benefitsthereunder
should not be*“expanded” to favour exploitersengaged intax evasion
at thecost of public exchequer. Applyingthe‘just, fair and reasonable
test’” wehold that thereisno merit inthe stand of appellant beforeus.”

11. Thesameissue came up beforethe Delhi High Court in referenceto
the GST Act in the matter of Sudhir Kumar Aggarwal Vs. Director ate
General of GST Intelligence 2019 SCC OnLineDel 11101 and the Delhi
High Court placing reliance upon the earlier jJudgments of the Supreme Court
on this point hasheld that:-

“21- Perusal of the above caselaw revea sthat presence of alawyer
cannot be allowed at the time of examination of aperson under the
Customs Office. The petitioner in the present case has been summoned
by the Officersunder GST Act who are not Police Officersand who
have been conferred with the power to summon any person whose
attendancethey consider necessary to give evidence or to producea
document. The presence of thelawyer, therefore, isnot required during
the examination of the petitioner as per thelaw laid down by Hon' ble
Supreme Court in Pool Pandi’s case (supra). So far asapprehension
of petitioner that he may be physically assaulted or manhandled is
concerned, thisCourt isof theopinionthat itisawell settled law now
that noinquiry/investigating officer hasaright to useany method which
isnot approved by law to extract information from awitness/suspect
during examination and in caseit is so done, no one can be alowed
to break the law with impunity and hasto face the consequences of
hisaction. The order dated 20.09.2019 whichisagainst thejudgment
passed by Hon;” blesupreme Court in * Pool Pandi V's. Superintendent,
Central Excise(1992) 3 SCC 259: 1992 AIR 1795 (SC), therefore,
standsmodified and it isclarified that presence of alawyer cannot be
allowed to the petitioner at thetime of questioning or examination by
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the officersof therespondent.”

12. Having regard to the above position in law and the fact that no such
legal right has been pointed out, the submission of the counsal for petitioner
to carry out the search and seizure operation in the presence of the petitioner
cannot be accepted.

13. Counsd for petitioner hasplaced reliance upon the judgment of Punjab
& HaryanaHigh Court dated 15-11-2019 in CWP N0.24195/2019 in the
case of Akhil Krishan Maggu & another Vs. Dy. Director, Director ate
General and GST Intelligenceand others, but the part of the judgment
relied upon by counsel for petitioner relatesto need for arrest whereasin
the present case, thereisnoissueof arrest isinvolved nor any action of the
respondentsrelating to the arrest of the petitioner has been questioned.

14. Havingregardtotheaforesaid analysis, weare of the opinion that no

casefor interferencein the present writ petition at this stage is made out.
The petitionisaccordingly dismissed.

J

(2020) 65 TLD 67 In the High Court of New Delhi

Hon'’ ble Vipin Sanghi & Rajnish Bhatnagar, JJ.

Rehau PolymersPrivate Limited

Vs.

Union of India & Ors.

W.P. (C) No. : 3824/2020

June 30, 2020

Deposition : Listed for hearing on 16-9-2020

GST Tran-1 - The Delhi High Court directed in case the SLP
preferred against the decision in Brand Equity Treatiesisreected,
and our decison isupheld, it goeswithout saying that thisCourt would
not be powerlessto direct the respondentsto accept the GST Tran-
1 Form of the petitioner at a later point of time.

Cases referred :

*  Brand Equity Treaties Ltd. Vs. The Union of India (2020) 64 TLD 330
(Del), W.P(C.) No. 11040/2018.

Mr. Abhishek Rastogi, Advocatefor the Petitioner.
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Mr. Ajay Digpaul, Advocatefor respondentsNo.1 & 3. Ms. Sonu Bhatnagar
& Ms. Venus Mehrotra, Advocates for respondents No. 2 & 4.

:: ORDER ::
C.M. No. 13701/2020
Exemption allowed, subject to all just exceptions.
The Court Fees be paid within a week.
The application stands disposed of .
C.M. No. 13702/2020
Exemption allowed, subject to all just exceptions.
The application stands disposed of .
W.P.(C) 3824/2020 and C.M. No. 13700/2020

Issuenotice. Mr. Digpaul accepts notice on behalf of respondentsNo.1
& 3and Ms. Sonu Bhatnagar accepts notice on behalf of respondentsNo.2
& 4.

The petitioner has preferred thiswrit petition to seek adirection to the
respondentsto open the GST portal to enabl e the petitioner to upload the
GST Tran-1 Form. The petitioner has placed reliance on thedecision of this
CourtinBrand Equity TreatiesLimited Vs. TheUnion of India& Ors.
(2020) 64 TLD 330 (Del), W.P.(C.) No. 11040/2018, and other connected
writ petitions decided on 5-5-2020. Admittedly, that decision in Brand
Equity Treaties Limited (supra) is pending consideration before the
Supreme Court, and the operation of the said decision has been stayed by
the Supreme Couirt.

The submission of learned counsdl for the petitioner isthat, eveninthese
circumstances, this Court may permit provisional manual filing of the GST
Tran-1 Formintermsof our decisionin Brand Equity TreatiesLimited
(supra). He submitsthat in case the Supreme Court uphol dsthe decision of
this Court in Brand Equity Treaties Limited (supra), the respondents
should not be permitted to present a fait accompli by pleading that 30th
June, 2020 has already passed.

We are not inclined to pass any such direction as sought by the
petitioner. However, considering thefact that the petitioner has approached
thisCourt by filing thewrit petition before 30-6-2020 - which hasbeen listed
on 30-6-2020, in case the Special Leave Petition - preferred by the
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respondents beforethe Supreme Court against thedecisionin Brand Equity
Treaties Limited (supra) isrejected, and our decision is upheld, it goes
without saying that this Court would not be powerless to direct the
respondentsto accept the GST Tran-I Form of the petitioner at alater point
of time.

Ms. Sonu Bhatnagar submitsthat - evenif thedecisonin Brand Equity
Treaties Limited (supra) is upheld, according to the respondents, the
petitioner would not be entitled to therelief as sought in the petition. This
aspect would be considered as and when the writ petition is taken up for
hearing.

List on 16-9-2020 along with other similar matters.

O

(2020) 65 TLD 69 IntheHigh Court of Chhattisgarh
Hon' ble PR. Ramachandra Menon, CJ. & Parth Prateem Sahu, J.
Shivshankar Solvent Extraction PrivateLimited

Vs.

Commissioner, Commercial Tax, Chhattisgarh

Writ Appeal No. : 211 of 2020

May 26, 2020

Deposition : In favour of Department

Second Appeal - Pre-deposit - Section 48(4)(ii) of C.G. Value
Added Tax Act, 2005 - Mandatory pre-deposit of 20% of demand as
envisaged u/s48(4)(ii) ismust for filing VAT appeal beforeChhattisgarh
Commercial Tax Tribunal.

Appeal dismissed
Casesreferred :

*  Punjab State Power Corporation Limited Vs. State of Punjab and others
reported on 2016 (90) VST 66

* UV Engineers Ltd. Vs. Commissioner of Commercial Tax and others
reported in 16 SCC online MP 3421

Shri Palash Tiwari, Advocatefor the Appellant.
:: CAV JUDGMENT ::
The Judgment of the Court was delivered by PARTH PRATEEM
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SAHU, J.:

1. HeardonlA-1of 2020, whichisan application for condonation of delay
infiling thewrit appeal . Instant appesal isfiled after delay of 64 days. Though
we are not satisfied with the reasons stated in the application, but looking
tothelarger interest of justice, delay infiling the appeal iscondoned and
the matter isbeing heard.

2. Challengein thisappeal isto the order dated 23-10-2019 passed in
WPT- 132 of 2019, wherein learned Single Judge disposed off the petition
granting 30 day’ stimeto the appell ant/petitioner — Company for making
mandatory deposit beforethe Tribunal in Second A ppeal Case N0.A/229/
45/2018/Prantiyaand further directed that upon depositing the said mandatory
deposit, aforesai d appeal would stand restored and the Tribunal isdirected
to decide the appeal on its merit.

3. Factsof thecasein nutshell arethat appel lant establishment isregistered
for the VAT with state having TIN number 22021701545. Suo-Moto
proceedingswereinitiated by Commissioner of Commercial Tax, Raipur
under Section 49 (3) of the Chhattisgarh Value Added Tax (VAT). F-form
issued by the deal ersmentioned in schedulewere unregistered, whichisliable
to be rejected. Notices were issued proposing tax to be levied @ 4% on
Rs.8,96,01,955/-. Appellant / Assessee submitted reply to the notice,
Commissioner upon considering reply passed order dated 23-2-2017
assessing theliability of tax of Rs.35,84,078/- upon appellant.

4. Theorder dated 22-2-2017 was put to challenge before Chhattisgarh
Commercia Tax Tribunal inappeal case N0.A/229/45/2018. Thisappeal
came to be dismissed for non-enclosing the receipt of deposit of 20% of
the demand asenvisaged under Section 48(4)(ii) of the VAT Act vide order
dated 5-3-2019.

5. Order of Tribunal waschallenged by the appellant beforethis Court by
filing aTax Casebearing No. TAX C- 68 of 2019, which waswithdrawn by
the appellant as tax case filed in its form was not maintainable. After
withdrawing of Tax Case-68 of 2019, appellant filed WPT- 132 of 2019
which cameup for hearing beforelearned Single Judge on 23-10-2019. After
considering the grounds raised in tax case aswell asin the writ petition,
learned Single Judge disposed off the petition by remitting back the caseto
Tribunal, granting 30 days’ time to the appellant / petitioner for making
mandatory deposit beforethe Tribunal and further directed the Tribunal for
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restoring the appeal and deciding it on merits subject to depositing the
mandatory deposit of theamount as envisaged under Section 48(4)(ii) of the
VAT Act.

6. Appdlant, aggrieved by theaboveorder filed thisapped, mainly, raising
the ground that appellant isnot in aposition to make pre-deposit interms
of Section 48(4)(ii) of VAT Act and learned Single Judge has not considered
submissions made by learned counsel for the appellant appearing therein.
Appellant further placed reliance in the matter of Punjab State Power
Corporation Limited Vs. Sateof Punjab and other sreported on 2016
(90) VST 66 and another case of Madhya Pradesh High Court in the matter
of M/sUV EngineersLtd. Vs. Commissioner of Commercial Tax and
othersreported in 16 SCC online M P 3421 in support of its pleadings.

7. Learned counsel for the appellant submitted that dueto mishap of fire
inthe appellant’sfactory, appellant has suffered hugeloss and even loss of
business. Appellant isfinding it extremely hard to meet the requirements of
provisionsof VAT particularly of the Section 48(4)(ii). Hefurther submits
that looking to the factsand circumstances of the case, asalso position of
appellant, entire amount of pre-depositi.e. 20% of amount isto berelaxed
and the appeal filed beforethe Tribunal to be considered for hearing onits
merit. It isalso pointed out that if the appeal filed beforethe Tribunal isnot
heard on merit, appellant will suffer adversely. Hea soreferred the caselaw
pleaded in hisappeal.

8. Wehaveheardlearned counsel for the appdllant, (aswell asrespondent)
and also gone through the record available before us.

9. Annexure-A 2istheorder passed by thiscourt in Tax Case- 68/2019
filed by the appellant challenging order of Tribunal. Appellant after arguing
for sometime, withdrew the Tax Caseto challengethe order of Tribunal in
an appropriate proceeding before appropriateforum. The said casewasfiled
with delay and learned counsel for appellant appearing therein made
submissionsthat they have somehow managed to arrange required amount
for mandatory pre-deposit. It was also recorded by this Court in order of
Tax Case- 68 of 2019, which reads as under:

“During the course of hearing, it is noted that the petitioner has
specifically stated in* Ground-6" of the proceedingsthat the tribunal
ought to have granted an opportunity to the appellant to effect the
minimum deposit of 20%. Itisstated that the Appellant / Assessee after
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striving hard has made necessary arrangement to meet the requirement
in this regard. But the question to be considered is whether this
“appeal” assuch can be held asmaintainable, asthe proceedingshave
beenfiledintermsof Section 55 of theAct, which only providesfor
a“reference” and the manner inwhichit isto be pursued.”

10. Thiscourt hastaken note of Ground-6 raised by appellant inthat case
that sometime ought to have been granted to the appellant to comply with
requirement of Section 48(4)(ii) of VAT Act. By ora submissions, learned
counsel aso tried to convincethis Court that now the appellant, somehow
was able to arrange the amount required for the pre-deposit and as such,
by recording submissionsof learned counsdl for the appellant, AnnexureA2
order was passed. Learned Single Judge, while considering writ petition
challenging order of the Tribunal dismissing theappeda for not making of pre-
deposit of 20% as per requirement of Section 48(4)(ii) of VAT act, hastaken
note of submissionsmade by learned counsal for the petitioner in Tax Case-
68 of 2019 mentioned in para-3 of order dated 4-9-2019 and has given
following reasonsfor disposing off the petition.

“4. At this juncture, it would be relevant to take note of the
observationsmade by the division bench of thiscourt intax caseno.68/
2019filed by the petitioner assailing the very same order dated 5-3-
2019 whichisunder challengein the present writ petition. For ready
reference paragraph 3 of t said order is produced herein under:

“During the course of hearing, it isnoted that the petitioner
has specifically stated in* Ground-6" of the proceedingsthat the
tribunal ought to have granted an opportunity to the appel lant
to effect the minimum deposit of 20%. It is stated that the
Appellant / Assessee after striving hard has made necessary
arrangement to meet the requirement in this regard. But the
guestion to be considered iswhether this* appeal” assuch can
be held as maintainable, asthe proceedingshave beenfiledin
terms of Section 55 of the Act, which only provides for a
“reference” and the manner inwhichit isto be pursued.”

5. A plainreading of the aforesaid observation of thedivision bench
makes it clear that in due course of time, the petitioner had made
arrangementsto meet the requirement asisrequired under subsection
4 of section 48 of the act of 2005.
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6. Reading paragraph 3 of the order of the division bench passed
intax caseAnnexure-A2 which wasbased on the* Ground No.6” of
the proceedings of thiscourt isof theview that the petitioner has by
now made sufficient arrangement for meeting the pre-condition required
for filing an appeal and in a position to make the deposit.

7. Giventhesaidfactsand circumstances of the caseand also taking
into cons deration the Punjab and HaryanaHigh Court in the case of
Punjab State Power Corporation Limited (supra), learned Single Judge
isof theopinion that endsof justicewould meet if the matter isremitted
back to thetribunal for deciding it on meritsby granting 30daystime
to the petitioner in making mandatory depositsbeforethetribunal in
2nd appeal caseN0.A/229/45/2018/Prantiya. Subject to the petitioner
making mandatory deposit within 30daysfrom the date of receipt of
copy of thisorder, 2nd appeal caseno. A/229/45/2018/Prantiyawould
stand restored and the tribunal shall decidethe appeal onitsmerit.”

11. Looking to the pleadings of appellant in tax case n0.68/2019 and in
WP 132/2019, particularly ground no.6 wherein the appel lant wanted an
opportunity to makethedefault good. The other thing isthat thiscourt while
passing ordersintax caseno.68/2019, hasrecorded the submission of the
learned counsel for the petitioner that by now somehow they managed to
arrange funds to comply the provision of mandatory deposit. In the
aforementioned facts of the case, appellant will not be permitted to raisethe
different pleasindifferent proceedings.

12. The case law relied upon by appellant i.e. Punjab State Power
Corporation (supra), Hon’ ble High Court of Punjab and Haryanaobserved
that thejurisdiction of waiving off partial or entire pre-depositisnot to be
exercised inaroutineway, or amatter of course, in view of special nature
of taxation and revenuelaws. It can be exercised only when astrong prima
facie caseismadeout. Theother casei.e. M/s. UV EngineersLtd. (supra)
isondifferent facts.

13. Inview of submissionsmade by learned counsdl for theappellant in Tax
Case-68 of 2019 that appellant, after making hard effort, has made necessary
arrangementsto meet the requirements of pre-deposit, the caselaw relied
upon by the appellant is of no help.

14. Inview of aforementioned discussions, we do not find any tenable
ground calling interference in the impugned order. Appeal is dismissed.
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However, looking to thefactsand circumstances, aswell asconsidering that,
if timefor depositing mandatory depositintermsof Section 48(4)(ii) of VAT
Actisnot extended, appellant will remain unheard, which will be prejudicial
totheinterest of the gppellant, wedirect that 30 days' timegranted by learned
Single Judge in para-7 will start from the date of passing of this order. It
ismade clear that, if the appellant deposits mandatory deposit before the
Tribunal within aperiod of 30 daysfrom passing of thisorder, then hewill
beentitled to get benefit of further directionsissued by learned Single Judge
in para-7 of theimpugned order.

15. With aforementioned observation, appeal stands dismissed.
a
(2020) 65 TLD 74 Inthe High Court of Chhattisgarh
Hon’'ble P. Sam Koshy, J.
Dadhichi Iron And Steel Pvt. Ltd.
Vs.
Chhattisgarh G.S.T. Through Principal Commissioner & Others
WPT No. : 42 of 2020
February 25, 2020

Deposition : In favour of the Respondents

Investigation - Section 6(2)(b) of Central GST Act, 2017 - The
High Court doesnot find any substancethat theinvestigation and the
proceedingsnow initiated isone, which hit by Section 6(2)(1)(b) of the
CGST Act of 2017 -Thereisaclear distinction between a proceeding
drawn for thedemand of tax evaded by the petitioner-establishment
and theinvestigation beconducted by the Department of theDG, GST
Intelligence Wings in respect of an offence committed by an
establishment by way of using bogus and fake invoices and illegally
availing 1TCs, which the petitioner-establishment otherwise was
indligible.

Appeal dismissed

Mr. BishwaAhluwalia, Advocate a ong with Mr. Rahul Tamaskar, Advocate
for the petitioner.
Mr. JitendraPali, Dy. A.G. for State & Mr. Manish Sharma, Advocate for
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respective Respondents.
:: C.AV. ORDER ::

1. Thepresent writ petition has been filed questioning theinvestigation
initiated by the respondents and the summonsissued in connection with the
sadinvestigetion. Theprimary challengeto theinvestigation and thesummons
issued was a specific bar under the GST Act, 2017.

2. Itwould berelevant at thisjuncture to take note of the relief sought
for by the petitioner:

“10.1 Itisprayed that this Hon' ble Court may kindly be pleased
toissueawritin nature of Quo Warranto and/or any other appropriate
writ requiring the respondents to show under what authority the
impugned action of investigation and summon dated 3-2-2020 has
commenced despitethere being aspecific bar inthe CGST Act, 2017.

10.2 ThisHon’ ble Court may kindly be pleased to issueawritin
nature of mandamus and/or any other appropriate writ directing the
respondentsNo.2 & 3 to provide copies of documents seized during
theinvestigation so that appropriate representation may be made by
the petitioner before the respondentsin theinterest of justice.

10.3 ThisHon’ ble Court may kindly be pleased to issueawritin
nature of mandamus and/or any other appropriate writ quashing the
investigation proceedings commenced by the proper officer of the
DGGSTI under CGST Act, 2017 and impugned summon dated 3-
2-2020 against the petitioner holding the sametoillegal.

10.4 ThisHon’ ble Court may kindly be pleased to issueawritin
nature of mandamus and/or any appropriate writ to direct the
respondentsto return forthwith the material, documents, electronics
and personal effectsof the Petitioner, Directors& Employeesof the
petitioner; and

10.5 ThisHon’ ble Court may kindly be pleased to issueawritin
nature of mandamusand/or any appropriatewrit commanding/directing
respondentsto restrain from any coercive action against the petitioner
during pendency of investigationif the sameisheldto belegal.

10.6 ThisHon’ ble Court may kindly be pleased to issueawritin
nature of mandamusand/or any appropriatewrit commanding/directing
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respondentsto follow the due process of law and issue appropriate
noticesand follow adjudication proceedings along with the principles
of natural justice before any recovery of tax and/or prosecution may
be done against the petitioner or its Directors/employees.”

3. If weperusetherelief nos. 10.2, 10.4 and 10.6it would clearly reveal
that the petitioner through thiswrit petition wasready tofacetheinvestigation
provided the aforesaid relief sought in paragraph 10.2, 10.4 and 10.6 is
compliedwith.

4. Thebrief factswhichledtothefiling of the present writ petition isthat
the petitioner isaregistered company, registered under the CompaniesAct,
1956. The said company isengaged in the business of trading of iron and
steel items. The nature of business which the petitioner carriesisthat of
purchasing goods from the steel manufacturers and sell the same to the
different customersin different partsof the country. According to the counsel
for the petitioner, the petitioner pays CGST/SGST/IGST on the goods
purchased from the manufacturers and further pays CGST/SGST/IGST on
the value of the supply of said goods made at the time of sale being made
by the petitioner to other customers.

5. Accordingtothecounse for the petitioner, the petitioner, therefore, was
entitled for the Input Tax Credit on the GST paid on the goods and service
purchased. According to the counsel for the petitioner, the respondents
initially commenced aninvestigation against the petitioner ontheallegation
of the petitioner alegedly purchasing goodsfrom bogusdeal ersand thereby
issuing fakeinvoicesand anoticein thisregard wasissued to the petitioner,
based upon which subsequently the Input Tax Credit available to the
petitioner was blocked and thereafter aproceeding was drawn in-respect-
of theillegal availing of the Input Tax Credit. The said notice was subjected
to challengein WPT No. 130 of 2019. Thiscourt disposed-off the said writ
petition directing the petitioner to file adetailed representati on/objection to
the concerned authorities under the department, who in turn was further
directed to take-into-consideration the contents of the representation/
objection and decide the same. According to the counsel for the petitioner,
the respondent officers have already issued ashow cause notice on 25-10-
2019 proposing cancel lation of registration of the petitioner for thereasons
of dealing in fakeinvoices. Subsequently, on 15-11-2019 the respondents
had cancelled theregistration of the petitioner.
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6. Subsequently, the respondentsagainissued ashow cause notice on 12-
12-2019 proposing to cancel registration of the petitioner on the same
allegations of issuance of fake invoices to which also even before the
petitioner could response to the proceedings commenced, the respondents
had vide order dated 28-8-2019 cancelled the registration of the petitioner.

7. Thepetitioner again gpplied for restoration of registration vide application
dated 31-12-2019, whichisstill pending consideration beforethe concerned
authorities. Meanwhile, the respondentsissued a show cause notice dated
2-1-2020 proposing atax demand of Rs. 11 croresfor allegedly dedlingwith
fake dealersand using of fakeinvoices. Sinceit wasonly asummary show
cause notice, the petitioner immediately filed arepresentation on 3-1-2020
before the concerned officer requesting to provide the detail s of the show
causenoticeenabling the petitioner to effectively participatein the proceedings
before taking any decision on the application filed by the petitioner. The
respondents conducted araid on the premises of the petitioner including the
house of few employees of the petitioner’s establishment on 31-1-2020.
Subsequently, one of the directors Mr. Dadhichi has been arrested by the
respondentsin-connection with the af oresai d investigation proceedings on 4-
2-2020 by the DGCGST. It isthiswhich hasled to thefiling of the present
writ petition challenging it ontheground of it beingillega asthereisan express
bar under Section 6(2)(1)(b) of the CGST Act, 2017.

8. Theprimary contention of the counsel for the petitioner wasthat once
when ashow cause notice proceeding initiated by the respondents dated 14-
11-2019is pending before the concerned authorities under the CGSGST,
the respondents could not haveissued or initiated another investigation or
proceeding in-respect of the same subject matter, which otherwiseis not
permissible under the provisions of Section 6(2)(1)(b). Referring to the
aforesaid provision of law, the petitioner submitted that thewholeinvestigation
proceeding initiated by the respondentsincluding that of the arrest that has
been madeiswithout and beyond jurisdiction.

9. Accordingtothe counsel for the petitioner, once the matter ceased by
the officersof the CGSGST Act, 2017, the same cannot be simultaneously
put to another investigation by the officers appointed under section 3 of the
CGSGST Act, 2017 in view of the express bar under section 6(2)(b).
According to the counsel for the petitioner, the subject matter in both the
proceedingsisin-respect-of thealleged use of fake and fictitiousinvoices.
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Thus, the entire subsequent investigation and the proceedings drawn deserves
to be quashed.

10. The counsel for the respondents No.2 to 4 opposing the petition
submitted that the writ petition istotally misconceived in as much asthe
grounds raised by the petitioner in the instant case is not one which is
sustainable. According to the petitioner, the show cause noticeinitially issued
wasfirstly inrespect of using of fakeinvoicesfor the purpose of Input Tax
Credit (ITC) and the subsequent show cause noticeisin respect of the tax
demand proposed of Rs. 11 crores on account of dealing with the fake
dedlersand fakeinvoices. However the present investigation, which hasbeen
initiated and where one of the Directors of the petitioner-establishment has
been arrested, has been at theinstance of the officers of the Directorate of
General of GST Intelligence Wing, which had received certain secret
informationinrespect of the petitioner issuing fake I TCinvoicesworth crores
of rupeesto different Firmsin the Country. According to the counsel for the
respondents No.2 to 4, the petitioner was dealing with the fake transactions
by issuance of fake and bogusinvoicesrelating to the transactions of Steel
goodswithout the actua supply of goods being madeand subsequently these
bogus and fakeinvoiceswere used for facilitating for the discharge of his
own GST liabilities. Sincethe offencesreflected from the transactionswere
madein morethan one State, therespondentshad al the powersfor initiating
aproceeding under the provisions of Section 132 of the CGST Act, 2017.

11. The counsel for the respondents No.2 to 4 further referring to the
documents enclosed along with the writ petition submitted that from the
perusal of therecordsin the course of investigation asof now the respondents
have been ableto detect the petitioner of having availed ineligible I TCs of
approximately Rs. 60 croresand the said amount islikely toincreasemanifold
inthecourseof further investigation takinginto consderation thelarge number
of bogustransactionsthat the petiti oner-establishment have shown to have
been made.

12. Thefurther contention of the counsel for therespondentsNo.2to4is
that sincethe nature of offence now being investigated isentirely different
than the proceedings drawn in the show cause notice or the proceedings
pending before the State A uthorities are concerned, it would not be hit by
the provisions of Section 6(2)(1)(b). According to the counsel for the
respondents No.2 to 4, the present investigation ismorein respect of the
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defrauding of the government revenue committed by the petitioner in
contravention to the provisions of the CGST Act and the nature of offence
committed by the petitioner isonewhich fal se under the provisionsof Section
132(1)(i) and in view of the provision of Section 132(5) of thesaid Act, the
offenceisalso acognizabl e offence and isanon-bailable offence aswell.
Thus, prayed for the rejection of thewrit petition.

13. Having heard the contentions put forth on either side and on perusal
of record and a so taking note of the provisionsof theAct what clearly reflects
isthat theinitial issuance of the show cause notice and the proceedingsdrawn
wereinrespect of theintrastate transactions made by the petitioner, wherein
he had used fake and bogusinvoicesfor the purpose of availingineligible
I'TC, whereas subsequent to asecret information being received and further
investigation being made, particularly in the course of araid, which was
conducted at the premises of the petitioner-establishment and other related
premises, it wasrevel ed that the magnitude of the offence committed by the
petitioner-establishment wasfar more graveand serious. It wasin the course
of raid found that the petitioner had been making falseand bogustransactions
and hasillegally availed ineligible ITC credits. The magnitude of which
detected by now isapproximately Rs.60 croresand with further investigation
theamount islikely toincrease manifold.

14. ThisCourt doesnot find any substanceintheargumentsof the petitioner,
whenthey say that theinvestigation and the proceedingsnow initiated isone,
which hit by Section 6(2)(1)(b) of the CGST Act of 2017. What has also
to be appreciated is the fact that there is a clear distinction between a
proceeding drawn for the demand of tax evaded by the petitioner-
establishment and theinvestigation be conducted by the Department of the
DG, GST Intelligence Wings in respect of an offence committed by an
establishment by way of using bogusand fakeinvoicesandillegaly availing
I TCs, which the petitioner-establishment otherwisewasindigible.

15. Sofar asthejudgmentsreferred to by the petitioner in support of his
contention what cannot belost sight of isthefact that those judgmentswere
rendered under entirely different contextual background ascompared to the
factual matrix inthe present case and theratio laid down in those judgments
are also not what could be applied at thisjuncture. Even thejudgments of
the Division Bench of this Court referred to by the petitioner-establishment
again is one, which has been decided in an entirely different contextual
background as compared to thefacts of the present case and thosejudgments
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aredistinguishableonfactsitself.
16. The writ petition thus fails and is accordingly rejected. a

(2020) 65 TLD 80 In the High Court of Allahabad
Hon' ble SiddharthaVarma, J.

Versatile Construction

Vs.

Sate Of U.P. And 4 Others

Writ Tax No. : 271 of 2020

July 07, 2020

Deposition : In favour of Petitioner

Revocation of cancellation of registration - The Central Goods
and Services Tax (Removal of Difficulties) Order, 2020 - Extending
thetimelimit for filing an application for revocation of cancellation
of registration for specified taxpayer sby Order dated 25-6-2020- The
High Court set aside the orders of lower authorities and remanded
the matter in view of Order dated 25-6-2020.

Writ petition disposed of
NripendraMishra, Praveen Kumar Mishrafor the petitioner.
C.S.C., A.S.Gl. for the respondent.

:: ORDER ::
The Order of the Court was made by ARUN MISHRA, J. :

The defects reported by Stamp Reporter are being ignored due to
prevailing Covid-19 infection. Counsel for the petitioner may removethe
defects asand when Covid-19 infection subsides.

The petitioner had aregistration under the Goodsand Services Tax Act,
2017, which when the Assessing Authority cancelled on 19-1-2019 under
Section 29(2)(c) of the Goods and Services Tax Act, 2017(hereinafter
referred to as’ theAct), the petitioner filed an application for therevocation
of the cancellation order. When, however, the application wasrejected on
2-11-2019, the petitioner filed aFirst Appeal under Section 107 of theAct.
Upon the dismissal of the First Appeal on 31-12-2019, in the absence of
Tribunal, theinstant writ petition wasfiled.

The contention of thelearned counsd for the petitioner isthat the orders
of the Assessing Authority and of the First Appellate Court cannot be
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sustained now inview of the Central Goods and ServicesAct (Removal of
Difficulties Order), 2020 issued under Section 172 of the Act.

Since the learned counsel for the petitioner read out the Gazette
Notificationissued on 25-6-2020, the relevant portion of the notificationis
being reproduced here as under:-

“NOW, THEREFORE, in exercise of the powers conferred by section
172 of the Central Goods and Services Tax Act, 2017, the Central
Government, on the recommendations of the Council, hereby makesthe
following Order, to removethedifficulties, namely:-

1. Shorttitle.-

This Order may be called the Central Goods and Services Tax
(Removal of Difficulties) Order, 2020.

2. Fortheremova of difficulties, itishereby clarified that for the purpose
of calculating the period of thirty daysfor filing application for revocation of
cancellation of registration under sub-section (1) of section 30 of theAct for
thoseregistered personswho were served notice under clause (b) or clause
(c) of sub-section (2) of section 29 inthe manner asprovided in clause ()
or clause (d) of sub-section (1) of section 169 and where cancellation order
was passed up to 12th June, 2020, thelater of the following dates shall be
considered:-

a) Dateof service of the said cancellation order; or
b) 31st day of August, 2020.”
Learned Standing Counsel did not disputethat the Gazette Notification.

Under such circumstances, the orders dated 2-11-2019 passed by the
Assistant Commissioner, Sector-8, Jhansi and 31-12-2019 passed by the
Additional Commissioner Grade-2 (Appeal) 1st Commercia Tax, Jhang,
are set aside. The application dated 19-10-2019 which was filed by the
petitioner for the revocation of the cancellation order dated 19-1-2019 shall
now be decided in accordance with law within a period of 15 daysfrom
the date of production of a copy of this order.

TheAuthority concerned may verify the correctnessof thisorder from
the Official Website of the High Court, Allahabad, if acertified copy isnot
submitted.

The writ petition is disposed of. 0
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(2020) 65 TLD 82 In the High Court of Punjab & Haryana
Bench at Chandigarh

Hon’ ble Jaswant Singh & Sant Parkash, JJ.
Ambalndustrial Corporation

Vs.

Union of India & Anr.

CWP No. 8213 of 2020 (O& M) : 44517 of 2018

June 18, 2020
Deposition : In favour of Petitioner

TRAN-I - TheHigh Court in view of various decisionsdir ected
therespondentsto permit petitioner to upload TRAN-I on or before
30-6-2020 and in case respondent failsto do so, the petitioner would
be at liberty to avail ITC in question in GSTR-3B of July 2020.

Writ petition allowed

A Division Bench of this Court consisting one of us (Jaswant Sngh
J) vide order dated 4-11-2019 allowed a bunch of petitions which
included CWP No. 30949 of 2018 titled as Adfert Technologies Pvt.
Ltd. Vs Union of India. The revenue assailing decision of this court
filed SLP before Hon'ble Supreme Court which stands dismissed vide
order dated 28-2-2020. Following opinion in Adfert Technologies
(Supra) a number of writ petitions involving identical question have
been disposed of by this Court, wherein Respondents have been directed
to open portal so that assessee may upload TRAN-1 and in case
Respondent failsto open portal, Petitioners have been permitted to take
ITC in monthly return GSTR-3B. Division Bench of Delhi High Court
in the case of SKH Sheet Metals Components vs. Union of India
WP(C) 13151 of 2019, vide order dated 16-6-2020 has permitted
Petitioner to revise TRAN-I on or before 30-6-2020. Delhi High Court
while passing aforesaid order has relied upon its recent decision in
Brand Equity Treaties Ltd. Vs. Union of India (Supra) wherein Court
had held that Government cannot adopt different yardsticks while
evaluating conduct of the tax payers and its own conduct, acts and

Note : The Supreme Court of India has stayed Delhi High Court decision in
case of Brand Equity Treaties Limited Vs. Union Of India (2020) 64 TLD
330 (Del) in which the High Court of Delhi permitted the assessee to file
Form Tran-1 on or before June 30, 2020.
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omissions. It would be profitable to extract relevant paragraphs of
judgment of Delhi High Court in Brand Equity. [Para 7]

In the above findings, Delhi High Court though has not declared
Rule 117 (1A) ultra vires the constitution, nonetheless treated as
violative of Article 14 of Constitution of India being arbitrary,
discriminatory and unreasonable.

The Petitioner has challenged vires of Rule 117 (1A) of Rules,
however we do not think it appropriate to declare it invalid as we are
of the considered opinion that Petitioner is entitled to carry forward
Cenvat Credit accrued under Central Excise Act, 1944. The Respondents
have repeatedly extended date to file TRAN-I where there was technical
glitch as per their understanding. Repeated extensions of last date to
file TRAN-I in case of technical glitches as understood by Respondent
vindicate claim of the Petitioner that denial of unutilized credit to those
dealers who are unable to furnish evidence of attempt to upload TRAN-
| would amount to violation of Article 14 as well Article 300A of the
Consgtitution of India. [Para 8]

In view of decision of this Court in the case of Adfert Technologies
Pvt. Ltd. (Supra) and Delhi High Court in the case of Brand Equity
Treaties Ltd. (Supra) present petition deserves to be allowed and
accordingly allowed. The Respondents are directed to permit Petitioner
to upload TRAN-I on or before 30-6-2020 and in case Respondent fails
to do so, the Petitioner would be at liberty to avail ITC in question in
GSTR-3B of July 2020. No doubt, the respondents would be at liberty
to verify genuineness of claim(s) made by Petitioner. [Para 9]

Cases referred :
*  Adfert Technologies Vs. Union of India (2020) 64 TLD 277 (P&H)

*  Brand Equity Treaties Limited Vs. Union of India (2020) 64 TLD 330
(Del) W.P(C) 11040/2018 order dtd. 5-5-2020

*  SKH Sheet Metals Components Vs. Union Of India (2020) 64 TLD 332
(Del)

Present : Mr. Deepak Gupta, Advocate for the Petitioner
:: ORDER ::
The Order of the Court was made by JASWANT SINGH, J. :
Hearing conducted through Video Conferencing.
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1. The Petitioner through instant petition is challenging vires of Rule
117(1A) of Central Goods and Service Tax Act, 2017 (for short ‘Rules’)
and seeking direction to Respondent to permit Petitioner to electronically
upload form TRAN-I or avail input tax credit (for short ‘ITC’) in monthly
return GSTR-3B.

2. ThePetitioner-apartnership firm, engaged in the business of trading of
S.S. Flats, isregistered with Respondent-GST Authorities under Central
Goodsand ServicesTax Act, 2017 (for short * CGST Act’). The Petitioner
prior to 1-7-2017 i.e. date of introduction of GST was registered under
Central ExciseAct, 1944 asadealer/trader. The Petitioner purchased S.S.
Flats and Scrap on payment of Excise Duty amounting to Rs.10,36,201/-
. The Petitioner to carry forward unutilized CENVAT Credit, in terms of
Section 140 of CGST Act read with Rule 117 (1) was required to upload
TRAN-I ontheofficial portal of Respondent, however Petitioner failed to
upload TRAN-I by last datei.e. 27-12-2017. As per sub-Rule (1A) of Rule
117 of the Rules, the Commissioner on the recommendation of the Council
may extend date for submitting the declaration, in respect of registered
persons who could not submit declaration by the due date on account of
technica difficulties. The Respondentsin exerciseof power conferred by sub-
Rule (1A) of Rule 117 of the Rules, by order dated 07.02.2020 (Annexure
P-3) has extended date for filing TRAN-I till 31-3-2020.

3. Counsel for the Petitioner contended that issue involved is squarely
covered by judgment of this Court inthe case of Adfert Technologies Vs.
Union of India (2020) 64 TLD 277 (P& H) 2019-TIOL-2519-HC-P& H
GST. The SLPfiled against aforesaid decision standsdismissed. Delhi High
Court in the case of Brand Equity TreatiesVs. Union of I ndia (2020)
64 TL D 330 (Del) 2020-TIOL-900-HC-Del-GST following decision of
this Court and various other High Courts has permitted Petitionerstofile
TRAN-I on or before 30-6-2020. Delhi High Court has further directed
Respondentsto permit all other similarly situated tax payersto file TRAN-
| on or before 30-6-2020. Delhi HC hasfurther vide order dated 16-6-2020
in SKH Sheet M etals ComponentsVs. Union of India (2020) 64 TLD
332 (Del) WP(C) 13151 of 2019 approved its earlier opinion in the case
of Brand Equity and permitted Petitionersto file TRAN-I till 30-6-2020.

4. Noticeof motion.
5. Mr. SatyaPa Jain, Additiona Solicitor General assisted by Mr. Dheerg)
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Jain, Advocate accepts notice on behaf of respondent no.1 whileMr. Sharan
Sethi, Senior Standing Counsel accepts notice for respondent no.2-
Commissioner of Central Goods & Services Tax. They are unable to
controvert thefact that theissuein handissguarely covered by thejudgment
of thisCourt in Adfert Technologies Pvt. Ltd. (Supra) and of the Delhi
High Court in the case of Brand Equity (Supra).

6. Having heard learned Counsel for the parties and perused the cited
judgments, we are of the considered opinionthat issueinvolved issquarely
covered by judgments of this Court aswell asof the aforesaid judgments
of Delhi High Couirt.

7. A Division Bench of thisCourt consisting one of us (Jaswant Singh J)
vide order dated 4-11-2019 allowed a bunch of petitions which included
CWP No. 30949 of 2018 titled as Adfert Technologies Pvt. Ltd. Vs
Union of India. Therevenueassailing decision of thiscourt filed SLPbefore
Hon’ ble Supreme Court which stands dismissed vide order dated 28-2-
2020. Following opinionin Adfert Technologies (Supra) anumber of writ
petitionsinvolving identical question have been disposed of by this Court,
wherein Respondents have been directed to open portal so that assessee may
upload TRAN-I and in case Respondent fail sto open portal, Petitionershave
been permitted to take I TC in monthly return GSTR-3B. Division Bench of
Delhi High Court in the case of SKH Sheet Metals Components vs.
Union of India WP(C) 13151 of 2019, vide order dated 16-6-2020 has
permitted Petitioner to revise TRAN-I on or before 30-6-2020. Delhi High
Court while passing aforesaid order hasrelied uponitsrecent decisionin
Brand Equity Treaties Ltd. and others vs. Union of India (Supra)
wherein Court had held that Government cannot adopt different yardsticks
while evaluating conduct of the tax payers and its own conduct, acts and
omissions. It would be profitableto extract rel evant paragraphs of judgment
of Delhi High Court in Brand Equity:

“18. In above noted circumstances, the arbitrary classification,
introduced by way of sub Rule (1A), restricting the benefit only to
taxpayers whose cases are covered by “technical difficulties on
common portal” subject to recommendations of the GST Council, is
arbitrary, vague and unreasonable. What doesthe phrase “techni cal
difficulty onthecommon portal” imply? Thereisno definitionto this
concept and the respondent seems to contend that it should be
restricted only to “technical glitches on the common portal”. We,
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however, do not concur with thisunderstanding. “ Technical difficulty”
is too broad a term and cannot have a narrow interpretation, or
application. Further, technical difficulties cannot berestricted only to
adifficulty faced by or on the part of therespondent. It would include
withinitspurview any such technica difficultiesfaced by thetaxpayers
aswell, which could also bearesult of therespondent’sfollies. After
all, acompletely new system of accounting; reporting of turnover;
claiming credit of prepaid taxes, and, payment of taxeswasintroduced
with theimplementation of the GST regime. A basket of Central and
Statetaxesweremerged into asingletax. New formswereintroduced
and, asaforesaid, al of them were not even operationalised. Just like
the respondents, even the taxpayersrequired timeto adapt to the new
systems, which wasintroduced asacompletely online system. Apart
from the shortcomingsin the system devel oped by GSTN Ltd., the
assessees d so faced the challenges posed by |ow bandwidth and lack
of computer knowledgeand skill to operatethesystem. Itisvery unfair
on the part of the respondents, in these circumstances, to expect that
the taxpayers should have been fully geared to deal with the new
system on day-one, when they themselves were completely ill-
prepared, which led to creation of acomplete mess. Therespondents
cannot adopt different standards— one for themselves, and another
for thetaxpayers. The GST regime heralded the system of seamless
input tax credits. The successful migration to the new systemwasa
formidableand unprecedented task. Thefracturesinthe system, after
itslaunch, becamevisible astaxpayers started logging in closer to the
deadline. They encountered troublefiling thereturns. Petitionerswho
are large and mega corporations - despite the aid of expertsin the
field, could not collate the humongous datarequired for submission of
the statutory forms. Courts cannot be obliviousto thefact that alarge
population of this country does not have accessto the Internet and
thefiling of TRAN-1 wasentirely shifted to electronic means. The
Nodal Officersoften reach to the conclusion that thereisno technical
glitch asper their GST system laws, asthereisno information stored/
logged that would indicate that the taxpayers attempted to save/submit
thefiling of Form GST TRAN-1. Thus, thephrase*“technical difficulty”
isbeing given arestrictive meaning which is supplied by the GST
systemlogs. Consciousof the circumstancesthat are prevailing, we
feel that taxpayers cannot be robbed of their valuable rights on an
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unreasonabl e and unfounded basis of them not having filed TRAN-
1 Form within 90 days, when civil rights can be enforced within a
period of three yearsfrom the date of commencement of limitation
under the Limitation Act, 1963.

19. Theintroduction of Sub rule (1A) in Rule 117 isapatchwork
solution that does not recogni sethe entirety of the situation. It sneaks
inan exception, without addressing situationstaken note of by us. This
exception, asworded, isanartificid congtruction of technica difficulties,
limiting it to those existing on thecommon portal. Itisunfair to create
thisdistinctionand restrict it to technical snagsaone. Inour view, there
could bevariousdifferent typesof technical difficultiesoccurring on
the common portal which may not be solely on account of thefailure
to upload theform. The accessto the GST portal could be hindered
for myriad reasons, sometimes not resulting in the creation of aGST
log-inrecord. Further, thedifficultiesmay a so be offline, asaresult
of severd other restrictivefactors. It would be an erroneous approach
to attach undueimportanceto the concept of “technical glitch” only
to that which occurson the GST Common portal, asapre-condition,
for an assesee/tax payer to be granted the benefit of Sub- Rule (1A)
of Rule117. The purposefor which Sub-Rule (1A) to Rule 117 has
been introduced has to be understood in the right perspective by
focusing on the purpose which it isintended to serve. The purpose
wasto saveand protect therightsof taxpayersto avail of the CENVAT
credit lying intheir account. That objective should also serve other
taxpayers, such asthe petitioners. The approach of the Government
should befair and reasonable. It cannot bearbitrary or discriminatory,
if it has to pass the muster of Article 14 of the Constitution. The
government cannot turn ablind eye, asif therewereno errorson the
GSTN portal. It cannot adopt different yardstickswhileeval uating the
conduct of the taxpayers, and its own conduct, acts and omissions.
The extremely narrow interpretation that the respondents seek to
advance, of the concept of “technical difficulties’, inorder to avail the
benefit of Sub Rule (1A), iscontrary to the statutory mechanism built
in the transitory provisions of the CGST Act. The legislature has
recognized such existing rightsand has protected the sameby alowing
migration thereof in the new regime under the aforesaid provision. In
order to avail the benefit, no restriction has been put under any
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provisions of theAct interms of the time period for transition. The
timelimit prescribed for availing theinput tax credit with respect to
the purchase of goods and services made in the pre-GST regime,
cannot bediscriminatory and unreasonable. Therehasto bearationale
forthcoming and, in absencethereof, it would beviolative of Article
14 of the Constitution. Further, we are also of the view that the
CENVAT credit which stood accrued and vested is the property of
the assessee, and isaconstitutional right under Article 300A of the
Constitution. The same cannot be taken away merely by way of
delegated legidation by framing rules, without therebeing any overarching
provision in the GST Act. We have, in our judgment in A.B. Pal
Electricals (supra) emphasized that the credit standing in favour of the
assessee is a vested property right under Article 300A of the
Constitution and cannot be taken away by prescribing atime-limit for
availingthesame.” Emphasis Supplied
Inthe abovefindings, Delhi High Court though has not declared Rule
117 (1A) ultraviresthe congtitution, nonethel esstrested asviol ative of Article
14 of Congtitution of Indiabeing arbitrary, discriminatory and unreasonable.

8. ThePetitioner haschalengedviresof Rule117 (1A) of Rules, however
wedo not think it appropriateto declareit invalid asweare of the considered
opinion that Petitioner isentitled to carry forward Cenvat Credit accrued
under Central ExciseAct, 1944. The Respondents have repeatedly extended
datetofile TRAN-I wheretherewastechnica glitch asper their understanding.
Repeated extensionsof last dateto file TRAN-I in case of technical glitches
asunderstood by Respondent vindicate claim of the Petitioner that denial of
unutilized credit to those dealers who are unable to furnish evidence of
attempt to upload TRAN-I would amount to violation of Article 14 aswell
Article 300A of the Constitution of India

9. Inview of decision of thisCourt inthe case of Adfert Technologies
Pvt. Ltd. (Supra) and Delhi High Court in the case of Brand Equity
Treaties Ltd. (Supra) present petition deserves to be alowed and
accordingly allowed. The Respondents are directed to permit Petitioner to
upload TRAN-I on or before 30-6-2020 and in case Respondent failsto
do s, the Petitioner would beat liberty to avail ITCinquestionin GSTR-
3B of July 2020. No doubt, the respondents would be at liberty to verify
genuinenessof claim(s) made by Petitioner.

J



Ministry of Finance

Clarification on issue of GST rate on
alcohol based hand sanitizers

Posted On: 15 JUL 2020 4:46PM by PIB Delhi

The issue of GST rate on alcohol based hand sanitizers has been
reportedin few sections of media.

It is stated that hand sanitizers attract GST at the rate of 18%.
Sanitizers are disinfectants like soaps, anti-bacterial liquids, dettol etc
which all attract duty standard rate of 18% under the GST regime. The
GSTrates on various items are decided by the GST Council where the
Central Government and all the state governments together deliberate
and take decisions.

It 1s further clarified that inputs for manufacture of hand sanitizers
are chemicals packing material, inputservices, which also attracta GST
rate of 18%. Reducing the GST rate on sanitizers and other similar items
would lead to an inverted duty structure and put the domestic
manufacturers at disadvantage vis-a-vis importers. Lower GST rates
help imports by making them cheaper. This is against the nation’s policy
on Atmanirbhar Bharat. Consumers would also eventually not benefit
from the lower GST rate if domestic manufacturing suffers on account of
inverted duty structure.
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Shri Mukul Sharma, Sr. Tax
Consultant, Bhopal birthday
celebrated at L.K. Maheshwari &
Co. with great fanfare.
With active participation of CA.
B.S. Lalwani, CA. S. Krishnan,
CA. Sanjeev Chanodiya, CA.
Amit Chitwar, Anil Patwa,
Abrahm Thampi, Ravindra
Choudhary etc.
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