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MADHYA PRADESH
DATE EXTENSION NOTIFICATION

Bhopal, the 27th September 2019

FA-3-40-2018-1-V (64).— Whereas, the State Government is satisfied that all such assessment
and reassessment proceedings of dealers liable to pay tax under the Madhya Pradesh Vat Act,
2002 (No. 20 of 2002), the Central Sales Tax Act, 1956 (No. 74 of 1956), Madhya Pradesh
Vilasita, Manoranjan, Amod Avam Vigyapan kar’Adhiniyam, 2011 (No.11 of 2011) and the
Madhya Pradesh Sthaniya Kshetra Me Mal KePravesh Par Kar Adhiniyam, 1976 (No. 52 of
1976), which have to be completed by the ¢nd of 30’ September, 2019 under the provisions of
sub-section (7) of section 20 of the Madhya Pradesh Vat Act, 2002 (No. 20 of 2002) can not
be completed within the prescribed period, despite all possible efforts being made by the
assessing authorities, and that in order to-enable the assessing authorities to complete such
proceedings on merits, it is essential that the time limit prescribed for the completion of such
pending proceedings for the period 1st April, 2017 to 30th June, 2017 be extended upto 29"

February, 2020 and all the remaining pending cases to be extended upto 30th November,
2019. »

Now, therefore, in exercise of the powers conferred by sub-section (8) of section 20 of
t12 Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State Government hereby, extends
the period up to 29" February, 2020 for completion of every such assessment and
rcasscssment proceedings in every pending cases in respect of every dealer, under the said
Acts, for the period 1st April, 2017 to 30th June, 2017 which is not completed by the 30"
September, 2019 and for completion of every such assessment and reassessment proceedings
in all the remaining pending cases in respect of every dealer, under the said Act, extends the
period up to 30" November, 2019, which is not completed by the 30™ September, 2019.

By order and in the name of the Governor of Madhya Pradesh,
HARSHIKA SINGH, Dy. Secy.

forgiar, ST TRV RN SRE AT, WEAMAT G WA B GEOTerd, et § R et Feiie-2019.
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CHHATTISGARH
DATE EXTENSION NOTIFICATION
Form-18, year 2015-16 and 2016-17

Government of Chhattisgarh
Commercial Tax Department
Mantralaya, Mahanadi Bhawan,
Nava Raipur, Atal Nagar, District-Raipur

NOTIFICATION

Nava Raipur, Atal Nagar, dated : 30.09.2019

No. F-10-23 /2019/CT/V (81 ) - In exercise of the powers conferred by clause
(i) of sub-section (1) of section 15-B of the Chhattisgarh Value Added Tax Act,
2005 (No. 2 of 2005), the State Government, hereby, makes the following
further amendment in this departments notification No. F-10-63/2018/CT/V
(103). dated 10.12.2018, namely :-

AMENDMENT

In the said notification,-

I. For the figures and punctuation "30-09-2019", wherever they occur the
figures and punctuation "31-12-2019" shall be substituted.

2. For the figures and punctuation "31-12-2019", wherever they occur the
figures and punctuation "31-03-2020" shall be substituted.

By order and in the name of the
Governor of Chhattisgarh,

(Reena Ba)pasaheb Kangale)
Secretary
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(85) GST Rateon GoodsasRecommended by The GST Council
in its 37th Meeting

PressInformation Bureau
Government of India, Ministry of Finance

20-September-2019, 9:59 PM

The 37th GST Council met in Goatoday under the Chairmanship of
Union Finance & Corporate AffairsMinister Smt NirmalaSitharaman. The
meeting was also attended by Union Minister of State for Finance &
CorporateAffairs Shri Anurag Thakur besides Chief Minister of Goa Shri
Pramod Sawant, Finance Ministersof States& UTsand seniorsofficersof
the Ministry of Finance.

The council took thefollowing decisionsin respect to ratesrel ating to
goods.

I.  GST ratesreduction, -

18% to 12% on parts of Slide Fasteners

18% to 5% on Marine Fuel 0.5% (FO)

12% to 5% on Wet Grinders(consisting stone as a grinder)
5% to Nil on:-

I. Driedtamarind

ii. Platesand cups made up of leaves/ flowers/bark

e. 3% to 0.25% on cut and polished semi- precious stones

f.  Applicable rate to 5% on specified goods for petroleum operations
undertaken under Hydrocarbon Exploration Licensing Policy (HELP)

g Exemptionsfrom GST/IGST on:-

i.  imports of specified defence goods not being manufactured
indigenoudy (upto 2024)

ii.  supply of goodsand servicesto FIFA and other specified persons
for organizing the Under-17 Women’s Football World Cup in
India

iii.  supply of goodsand servicesto Food and Agriculture Organisation
(FAO) for specified projectsin India.

II. GST rates have been recommended to be increased from,-

o o oW
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a 5%to 12% on goods, falling under chapter 86 of tariff like railway
wagons, coaches, rolling stock (without refund of accumulated I TC).
Thisisto addressthe concern of 1 TC accumulation with suppliers of
these goods.

b. 18% to 28% +12% compensation cess on caffeinated Beverages.
[Il. Measuresfor Export Promotion
a. Exemptionfrom GST/IGST:-

I.  atthetimeof import on Silver/Platinum by specified nominated
agencies.
ii.  supply of Silver/Platinum by specified nominated agency to export-
ersfor exportsof Jewellery.
b. Inclusion of Diamond India Limited (DIL) in the list of nominated

agencies eligible for IGST exemption on imports of Gold/ Silver/
Platinum so asto supply at Nil GST to Jewellery exporters.

V. Auniform GST rate of 12% on Polypropylene/PolyethyleneWoven and
Non- Woven Bagsand sacks, whether or not |laminated, of akind used
for packing of goods (from present rates of 5%/12%/18%)

V. GST concession in certain cases for specific period:-

a. Exemptionto Fishmeal forthe period 1-7-2017 to 30-9-2019. There
were doubts asregardstaxability offishmeal inview of theinterpreta-
tional issues. However, any tax collected for thisperiod shall berequired
to be deposited.

b. 12% GST duringtheperiod 1-7-2017 to 31-12-2018, on pulley, wheels
and other parts (falling under Heading 8483) and used as parts of
agricultura machinery.

V1. Passenger vehiclesof engine capacity 1500 ccin caseof diesel, 1200
cc in case of petroland length not exceeding 4000mm designed for
carrying upto 9 persons attract compensation cess of 1% for petrol and
3% for diesel vehicle. Council recommended same compensation cess
ratefor vehicleshaving these specifi cations (length and engine capacity)
but designed for carrying morethan 10 persons but upto 13 persons.
(Presently these vehiclesattract compensation cess at therate of 15%)

VI1I. Other miscellaneous Changes:
e Aerated drink manufacturers shall be excluded from composition
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scheme.

e Optiontopay GST at therate of 18% on transaction value at thetime
of disposal of specified goods for petroleum operations (on which
concessional GST rate of 5% was paid at thetime of original supply)
provided that the goods are certified by Director General
Hydrocarbon(DGH) asnon-serviceable.

e Resdtriction on refund of compensation cess on tobacco products (in
case of inverted duty structure)

e  Prescribing modalitiesfor alowing concessionson spare partsimported
temporarily by foreign airlinesfor repair of their aircraft, whilein India
intransit in terms of the Chicago Convention on Civil Aviation.

e Certain other changes of technical nature for the sake of clarity in
application of notification.

VIII. Clarificationsasregardsapplicability of GST ratein respect of
certain goods recommended by GST Council which inter-alia
includes:

a. Mere heating of leguminous vegetables (gram/lentil) for removing
moisture, or to soften and puff it orremoving the skin, and not subjecting
to any other processing or addition-of any other ingredients (salt, oil
etc.) would be classified under HS code 0713.

b.  All “mechanical sprayers’ falling under HS Code 8424 would attract
12% GST.

c. Partslike Solar Evacuation tubesfor solar power based deviceslike
solar water heater, solar steam, generation systems, would beeligible
to 5% GST rate.

d. Exclusvepartsand accessoriessuitablefor usesoldy or principaly with
amedical device (falling under headings 9018, 9019, 9021 or 9022)
would fall inrespective headingsand attract GST at the concessional
rate of 12%.

e.  Almond milk isclassifiable under HS code 22029990 and attracts GST
rate of 18%.

f.  Imported storesfor Navy would be entitled to exemption from |GST

The rate changes shall be made effective with effect from 1st
October, 2019.
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[ This note presents the decision of the GST Council in simple language
for ease of understanding, which would be given effect to through
Gazette notificationg/circulars, which shall have force of law.]

0
(86) St gReg &1 3741 Jo@ # RIwIReT &1 T8 awgeil W
NSt &’
I3 AT HETA, R @R, fod @
20 faawr, 2019, 9:59 dum
Far ford 3T Hidie et &1 Gt oftmdt e darwor &t stererar &
AT Siteeet aftag 1 3730 S AT F §8 | 39 doh § e fod 3R Hihie
AT & T3 BT 3T STAAT SIRY o STATa T o Jeawsit #ff e |red, Tsa0
T e, IR et & fore iy 7R for memerer & aftss stfesmRa 7 am forar |
FEgelt & wafed & & ey § qftwe 7 Frafafed fokr fo
et g 7w -
o TEE GRS & TS W 18% ¥ 19%
o TUH AT 0.5% (THIT) W 18% §:5%
o AT UEEH W 12% T 5% (et & &9 T UceR dfed)
o fmfafad W 5% & I @<
o gHl sl
o UNT/GEN/BIA T I Wi T HT
o HTZ UF UIfereT fohT MU il el W 3% & 0.25%
o RS WU ATHIET HifT (Taguadt) & ded UiferEm uReer T &
fore Fidy aegetr w arL &/ 5%
o Sfiumdt/smEsiedt ¥ a2 -

o Taxlt d W faffda 7 & arelt (2024 o) fomIT Tar awqati &
AT

o WA H 3eT-17 AISAT BeaTA [oRd T & S & AT BHT 3R
I iy =Rt @ aegedt @ qerst & AL |
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o Wi ¥ e ufarsret & o @rer ua &Y SeT (Thue) # awg
TS BATSAT T YL |

Srowedt = F gfg @t R -

o TR 86 & q8d A AT TEIHT A I (ST, UTTHT ik 3ATME T 5%
¥ 12% (Hfd SRS & Rbe & [oFT) | 3608 37 awqredi st Sgfaeraretr
& | M T T T g A |

o FHMIE U TR W 18% ¥ TG 28% + 12% HIEST ITHT

frata g & surr

o SiTHd/H sSiTeEer < -

o ffy Tfta weiftmt grr i/ <ifew W st & aue
o fifdy mfia uoidt grr fafaent st smyEr i & forg Fafaent @
I/ wife & STf |

o zrWE 3fear fufiees (Somsue) 1 @l /wa/wfem & IE| W
TS FZ o (T AR TSR T G F SO AT ATfeh ST
frafaet @1 e Sfeedt & smyfdeshl ST |
dreSITaTget i / el ieet= & J9 gU, fFT 9 5T 3R afimfee o g arfar

W 12% @1 Uk qHE SHUEt & (T80T a0 & 5% / 12% | 18%)

T &t & U ®w awmet W sewdr Raraa -

e 1-7-2017 ¥ 30-9-2019 & AR & [T FHART 1 G | I8
AT eI & HeAsK oL Al & Hae § I8 8 o 1T af T8 ¢ |
ETATeh, 39 AT & R Gue fohu S arer foret oft s st ST s
20 |

e 1-7-2017 & 31-12-2018 T & AR & foIq SO =T, afgay 3
T T (3fieh 8483 & ded) ST 3TN HiY et & TR0 W 12%
StreeeT |
9T & TTeT ¥ 1500 HIE §91 ST 3T Ut & A § 1200 Het

EI AT & AT aTeT S 4000 ft & SAfeek o T 8 ok e 9 s

A A I & fow feseT fomam mor 2, W 3P & e 1% d9e & forw 3%

TSN 3UH | GRYE A 37 fRiwaredi (Sems 3T 390 &war) & aref dfeh 10
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SHfhAT O SAMRIE AfehT 13 SARRAT doh ol of S & o fesme fom o et
% foTT SHTT G3TTaST 3T & 1 RAwIRer a1 & | (I & 3 areet T g3AresT
3T A T 15% 7 1)

HT dqe T

o T U fafmiarel 1 wuISiyH hiv & aTet W@ S |

o YfcTIm aRETeR & foTu i aeqett & FueH & @He oFed Jed | 18%
FT 3§ SHuEet &1 e e & foehed (e @ qer smgfd & a0 5%
Ft Rt Sfeger a0 &7 e R T o) ST o "I Heweh R
JHTITT &1 ST gTgeishte (Eisiue) MT-8ar & &9 7 |

o T, ICUTRT T HIEST U & R W gicrarer (Forodi sTosh @t & At
q)

o fReft woRETEAT gRT U o i quwa & fow st w1 @ stmanfaa
Ffafteh geit o e it stgafa & g dR-adiet @i e, sEfs s wa
¥ R foumee @ e e & daf § a7

STEet aRYg FRT T aEGAT & TgH H STEEr F &l AN A & Faer

o TR :

o THI 8 & foTU Feflar afsst (T ST W) sl Hesl T i 3T9aT 39
T L 3T I% F A7 Dok @ & forg T et off o= ammft (Awes,
q oTE) & TEEHIOT T L I TAUH IS 0713 o dgd Fiieha fohar
ST |

o UIUH FIS 8424 % d&d T Tt it ‘Hehfiohet BRI X Swdl & 12%
2T |

o TR ol MR IUHON S HieR afel &, Aol &M, S feen
% [T SR 3o gF S gl W 5% STEer & @ |

o fufehcar 3usREl (9018, 9019, 9021 aT 9022 & HAd AW ad) &
ferery gt wer wEEdST W sfeedr @ 12% & |

o TEW Y A TIUH FHIE 22029990 % dgd Hfiehd [RAT TT & IR 39
T 18% Sfudel & A |

o T 3 FTT SR R Fr sesTEd & @z R |
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T F JEATT 01 NFER 2019 A T AT |

(s foafta Sfoget aftvg & fofa & wer o § ot & owee & fou g,
T TS0 STRIEAT/aRast & ATesm & ot foRm STam, St ST s arehd
gt 1)

d

(87 GST Rate on Services as Recommended by The GST
Council in its 37th Meeting

PressInformation Bureau
Government of India, Ministry of Finance

20-September-2019, 10:04 PM

The 37th GST Council met in Goatoday under the Chairmanship of
Union Finance& CorporateAffairsMinister Smt NirmalaSitharaman . The
meeting was aso attended by Union Minister of State for Finance &
CorporateAffairs Shri Anurag Thakur besides Chief Minister of Goa Shri
PramodSawant, Finance Ministersof States& UTsand seniorsofficersof
the Ministry of Finance.

GST Council took following decisionsrelating to changesin GST rates,
ITCé€ligibility criteria, exemptionsand clarifications on connected i ssues.

(A) EXEMPTIONS/CHANGESIN GST RATES/ITCELIGIBIL-
ITY CRITERIA:

Rate reduction sector wise:
Hospitality and tourism:
1. Toreducetherateof GST on hotel accommodation service asbelow:-

Transaction Value per Unit (Rs) per day GST
Rs 1000 and less Nil

Rs 1001 to Rs 7500 12%
Rs 7501 and more 18%

2. To reduce rate of GST on outdoor catering services other than in
premiseshaving daily tariff of unit of accommodation of Rs 7501 from
present 18% with ITCto5% without ITC. Therateshall be mandatory
for al kindsof catering. Catering in premiseswith daily tariff of unit of
accommodationisRs 7501 and above shall remain at 18% with ITC.



232 Tax Law Decisions (Vol. 63

Job work service:

3. Toreducerateof GST from 5% to 1.5% on supply of job work services
inrelation to diamonds.

4. Toreducerate of GST from 18% to 12% on supply of machine job
work such as in engineering industry, except supply of job work in
relation to bus body building which would remain at 18%.

Exemption sector wise:
Warehousing:

5. Toexempt prospectively services by way of storage or warehousing
of cereals, pulses, fruits, nuts and vegetabl es, spices, copra, sugarcane,
jaggery, raw vegetable fibres such as cotton, flax, jute etc., indigo,
unmanufactured tobacco, betel |eaves, tendu leaves, rice, coffee and
tea

Trangportation:

6. Toincreasethevalidity of conditional exemption of GST on export
freight by air or sea by another year, i.e. till 30-9-2020.

I nsurance:

7. To exempt “BANGLA SHASYA .BIMA” (BSB) crop insurance
scheme of West Bengal Gevernment.

8. Toexempt servicesof lifeinsurance businessprovided or agreed to be
provided by the Central Armed Paramilitary Forces (under Ministry of
Home Affairs) Group Insurance Funds to their members under the
respective Group I nsurance Schemes of these Central Armed Paramili-
tary forces.

Export promotion:

9. Toexempt servicesprovided by anintermediary to asupplier of goods
or recipient of goodswhen both the supplier and recipient arelocated
outsidethetaxableterritory.

10. Toissueanatification under Section 13(13) of IGST Act notifyingthe
place of supply of specified R& D services(such aslIntegrated discovery
and devel opment, Eva uation of the efficacy of new chemical/ biologica
entitiesin animal models of disease, Eval uation of biologica activity of
novel chemical/ biological entitiesinin-vitro assays, Drug metabolism
and pharmacokinetics of new chemical entities, Safety Assessment/
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11.

Toxicology, Stability Studies, Bio Equivalence and Bio Availability
Studies, Clinicd trids, Bio andytica studies) provided by Indian pharma
companiesto foreign servicerecipients, asthe place of effectiveuseand
enjoyment of aservicei.e. location of the servicerecipient.

Toclarify that the place of supply of chip design software R& D services
provided by Indian companiesto foreign clients by using sampletest
kitsin Indiaisthelocation of the servicerecipient and section 13(3)(a)
of IGST Act, 2017 isnot applicablefor determining the place of supply
insuch cases.

Miscellaneous

12.

13.

14.

(B)
15.

16.

©)
17.

18.

Toalow theregistered authorsan option to pay GST onroyaty charged
from publishers under forward charge and observe regular GST
compliance.

Tonotify grant of liquor licence by State Governmentsagainst payment
of licensefeeasa‘“no supply” to removeimplementationa ambiguity
on the subject.

To exempt servicesrelated to FIFA Under-17 Women's World Cup
2020 similar to existing exemptiongivento FIFA U17 World Cup 2017.

RATIONALIZATION/ TRADE FACILITATION MEASURES:

To allow payment of GST-on securities|ending service under reverse
charge mechanism (RCM) at the merit rate of 18% and to clarify that
GST on securitieslending servicefor period prior to RCM period shall
bepaid on forward charge basis. IGST shall be payable on supply of
these services and in cases where CGST/SGST/UTGST have been
paid, such taxpayerswill not be required to pay tax again.

Toalow RCM to supplierspaying GST @ 5% on renting of vehicles,
from registered person other than body corporate (L L P, proprietorship)
when services provided to body corporate entities.
CLARIFICATIONS:

To clarify the scope of the entry * services of exploration, mining or
drilling of petroleum crude or natural gasor both”.

To clarify taxability of Passenger Service Fee (PSF) and User Devel-
opment Fee (UDF) levied by airport operators.



234 Tax Law Decisions (Vol. 63

Note: Itisproposed to issue notifications giving effect to these recommen-
dations of the Council on 1st October, 2019.

[ This note presents the decision of the GST Council in simple language
for easy understanding which would be given effect to through Gazette
notifications/ circulars which shall have force of law.]

a
(88) oot aRvg ot 374Y Joa & Aarsht & fow sFeifE
oISl &R
I AT HR, R JhR, o g
20 fawm, 2019, 10:04 diuw
FE forr T AN qmHar i 7ot sfimdt FHer daraor st sregerar §
I Siueel aRwe & 374t S3e TaT H §3 | 6 95 § sl fod 37K SR
HTHAT & T3 Joft 3T ST S1RY o STATaT T o Jeawsit #ff THie |red, Tt
TS aheg, T gexiT & fore AR 3R for Aomers & aftss arferemfat 3 s foram |
Sheedt aftwe 3 & & Sectr, SEH}. ardT ATee, g2 3R 39 9 ger
T WP § GEfod ol [y |

(T) @e/Sfuedt 2 § afads /et oidT ames

IR & W AT :
artferer AaT 31X ude .
1. BIedr & HE & o X Sfreget &t ot & fora mam & o faaferfia 2:-
gfar gfie 2fr o () Sfregdt
1000 &R 3T Iq8 FH NG
1001 ¥ & 7500 & 12%
7501 ¥ T 3T TR 18%

Shuadt &t 2T, atem & STemET APEER T Jared W S 38 &t
afes fortrm 7501 0 9fd I B, T ek 18% (ST o A1) & FeraRt
5% (TSI & fomT) foram mam ¥ | onft seRR & @eflT & fow a1 ax et
BNt 7501 B0 3T 30 AR o Sfeh & fohtrer et Uitery e ot sfudt
T 18% (ST & @rer) & |
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Ster/areh A

T ITNT & S ST aeh Harair st STYfef o SHwet i &l 5% & et
1.5% T H TS 2 |

gSf=flr TnT & & Aefi Siter goh st Yfd o St & &l 18% o
BRToRL 12% AT, SAfoh SET 1 afel o & S[S Sie ah o AT 9¢ SITeEer
T 18% & Tt |
e & N :
T ST :

I, aTl, A, 99 R @fosn, 7O, T, T, T, Fodl ol o
I S U, T, S A, ST, STH-Ieariad qrarey, Sl T, dg I, J1ad,
FHIBI TR AT YSRUT T HESROT & HTEAT F 9T Tl &l G &7 |
aRaeT
ATE AT WA AW G iR ATt 0 SHuEet F S G2 e Sty
T Th gy I FAiq 30 fadeR 2020 T TQET SIMT |
&

qfYem ST R bt HHST ST AT ST I amr . (Sfawet) @
Sfreddt & g2 & |

TE AT & ded 3T dTel Sl T STfafT ol & Teel 7S
AT ERT UG T ST ATt AT [Eeh SiTa STHT ST 3T UET 3T Sfta ST Ase
52 37 o weAfe s &7 @ Sfieedt & g2 o= w4 |
fFata deareT

smgfferdl ST UTedehal aMT & L I & & arel feura & & Rufa &
forelt Tezreer gRT AT St STYfdehdl i aTel i YT I G T |

JESTES STRAFET & 9/ 13 (13) & d8d Uk AT SR T,
fSrereh aed foreft ST STeq shatedl T TRATE BT (T ZRT JaaT U T8 iy
FEUH R forehrd TarsAT (S foF wohisd @i 3T forshd, sHR agretl
TR /e Teahl & ST 3T 3Tehet, -2l T § 31hAa qEm s 3T
Sifaeh oeent & SAfees TTE T 3Tehe, T THEIME 92ehT & BIHshIhg e
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3T, forafeReT oeoT, S fereereoTTeRe STEe) & STT(d T I HalT %
TTERRT START & T AT a1 TTdehal o & & &9 § Aregia forar
ST |

T T FEAT o AT H AT TIET fohe 3T JTANT ek WRATT FHAT-141 §RT
feraeft oTeent T SucTsy U8 TS Fad fesiTeT divesat STRUSET Tarstt &t Syfd
T TIH & TaT JTdehdl T T 7 3T gsieedl Affem, 2017 #F amr
13(3)(T) 39 atE & Amwar F gfd sorer s fuifa s o ang 724 2t 7 |

frferer -

TSTTeRd oT@eh ! HRAS ATSl o dad JehTeehl ¥ JgS &I ST ATt e
TSGR &7 WA F T fehed o IR (A Seee STare &1 a0 &0
forsheT YT AT |

ATEHE ok & YA & Tas H T ST 5T I 186 o & fowT
T HATIIT el STEATAT T gL AT |

BT 37X~ 17 fova T 2017 1 & 5 HISET &2 & GHH & BB IS
-17 wfgar fova 7 2020 ¥ HeTId HSTHT A FE TG FEAT |

(ST)zaTIR Fioemetr & IreeTa FH T

18% #t URe X W Rag I fatsn (JIREHW) & ded Siugend
foerRfidier difST ar & Jrae ot FEld 37 & foe o I we e & fog
for TREfium tafyr & gger & el & forw wfonifa 3uR dar W St wiad
TSt o STET O AT FoRaT SO | 37 St at S1gfd o sTresfromer & amm
I UE Aret § ST disiieaet/ wasreedt/Jeisuadt st oJiam R m e,
FHETATSAT T R & T AT AN FA T STTIHRar T aril |

SR I IR AN (TATAS, TORIERT) & STATar Usiishd At
T ATEAT & ORI X SITTHE @ 5% T TA A Tl STIHIT & & [oTg S arer
FTINS FEATHAT HI HATE T&M T A ¢ |
(&) feraor :

YSIferm e AT STehfaek 79 AT QAT St @i, T AT fgfer a6t wfafy expl
HaTSAT & TR H WE FH & (T |

TS TS % TeTTshl I T T AT T oo (Heaus) SR Sudmrehdt
forhT® Yo (ISTH) I AT WE FA & [T |
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e : a8 o & 37 FamRar & srelt e o foTw STferRgEET St S ST ST
Tl
|

(89 Recommendationsof GST council related tolaw & proce-
dure

PressInformation Bureau
Government of India, Ministry of Finance

20-September-2019, 10:08 PM

The 37th GST Council met in Goatoday under the Chairmanship of
Union Finance& CorporateAffairsMinister Smt NirmalaSitharaman . The
meeting was also attended by Union Minister of State for Finance &
CorporateAffairs Shri Anurag Thakur besides Chief Minister of Goa Shri
Pramod Sawant, Finance Ministersof States& UTsand seniors officers
of the Ministry of Finance.

The GST Council, initsmeeting recommended thefollowing Law &
Procedurerelated changes:

1. Reaxationinfiling of annual returnsfordlM SMEsfor FY 2017-18 and
FY 2018-19 asunder:

a  waiver of therequirement offiling FORM GSTR-9A for Com-
position Taxpayerstor the said tax periods; and

b. filingof FORM GSTR-9for thosetaxpayerswho (arerequired
to file the said return but) have aggregate turnover up to Rs. 2
crores made optional for the said tax periods.

2. A Committeeof Officersto be congtituted to examinethe simplification
of Formsfor Annual Return and reconciliation statement.

3. Extensionof last datefor filing of appealsagainst ordersof Appellate
Authority beforethe GST Appellate Tribuna astheAppellate Tribunals
areyet not functional.

4. Inorder to nudgetaxpayersto timely filetheir statement of outward
supplies, imposition of restrictionson availment of input tax credit by
the recipients in cases where details of outward supplies are not
furnished by the suppliersinthe statement under section 37 of the CGST
Act, 2017.
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New return system now to be introduced from April, 2020 (earlier
proposed from October, 2019), in order to give ample opportunity to
taxpayersaswell asthe system to adapt and accordingly specifying the
duedatefor furnishing of returnin FORM GST R-3B and details of
outward suppliesin FORM GSTR-1 for the period October, 2019
- March, 2020.

Issuance of circulars for uniformity in application of law across all

jurigdictions:

a. proceduretoclamrefundin FORM GST RFD-01A subsequent
to favourable order in appeal or any other forum;

b. digibility tofilearefund applicationin FORM GST RFD-01A
for aperiod and category under which aNIL refund application
has already beenfiled; and

c. clarificationregarding supply of Information Technology enabled
Services(ITeSservices) (in supersession of Circular No. 107/26/
2019-GST dated 18-7-2019) being made on own account or as
intermediary.

Rescinding of Circular N0.105/24/2019-GST dated 28-6-2019, ab-

initio, which wasissued in respect of post-sal es discount.

Suitableamendmentsin CGST Act, UTGST Act, and the corresponding
SGST Acts in view of<creation of UTs of Jammu & Kashmir and
Ladakh.

Integrated refund system with disbursal by single authority to be
introduced from 24th September, 2019.

Inprincipledecisiontolink Aadhar with registration of taxpayersunder
GST and examine the possibility of making Aadhar mandatory for
claming refunds.

In order to tackle the menace of fakeinvoicesand fraudulent refunds,
in principle decision to prescribe reasonabl e restrictions on passing of
credit by risky taxpayersincluding risky new taxpayers.

Note: Therecommendationsof the GST Council have been presented
in thisreleasein simplelanguage only for immediate infor mation of
all stakeholders. The same would be given effect through relevant
Circularg/Notifications which alone shall have the force of law.

a
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(90) B Td gfthar dden Shgwc! aReg ot RawrRel
T AT HR, R TR, o g
20 fawm, 2019, 10:08 diuw
F2T o ug Siane At s G sfimdt e darmor s steerar §
I SHTHe! qRYE &i 373 53 TMaT H g5 | 36 9o § %hal fo Ud HNe
AT & T3 Hoit 3T START 31T o STATaT T o Jeawsit 2 IS |red, Tt
3T g TR T30 o fory Tt 3R forg oo & aftss aaftrerdy oft 3uftera
|

Sedt aftyg 7 79t 36 Sk H T ud i gedt fefifea aeamar
i o &t
1. uuEuns & fou fom o 2017-18 7 o ad 2018-19 & forw anffes

e arfae # § & 39 YR ghft

o 3T L A & AT FHIASIIH FETATST & AT BIH HATTALTAR -
9T IR A I STEIRAT H I,

o FHA AR 3 FS &IC H fUF FF FLER AT FAEIAHT & [T
E STEEIR-9 (2TRaet swar-1fard anmm aAferT) 3% oty &
fore epfess & |

2. arish Red TR GoIg aoT Heelt $iF & Seiiehior st ST o [o7g, STfeehTRaAr

&t ueh |fufa afed s st |

3. Siugdt el fosgaer & awer erdfiefier TRt & oT1aeT & Raets o1dier
TR R a0 3o fafyr 7 foraw sRiifn sfieftr feemer fhererer s et
FEE

4. QAT 1 ATl AR & da9 § 30 S 80T W G B & [
TreaTfed A & 32T & Hisfuaer Aff=m 2017 #F 9w 37 & SEemEr
% STET ATY(AHATHT GRT FYE 351 A& [T S o AHAT § STehaistt
SRT §TYE 29 (ST T W I3 T fcierer ST b SATexT foam mam ¢ |

5. fiet afger & &t 78 Fawm ¥ 2020 (S99 U8 TSR 2019 H
AR A T TS A7) & AR ST | 69 3TaeR 2019 § A=, 2020 H
AT & AT FEreAT & BiH STEersTR-36t § Red sqa & 31K
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HIH HCHSTSTR-1 | STadt STl SRR a7 3R fieew & 30 &
F Ug 3u T7E o fafyr freffa s & o st s fierm |

6. Wft Al § FT & qed SAET Hl UHSUdT & (¢ qRu STt foha
SITET:
o ST ST foRdl T BRA H THA IS & a1 BN SATCEEr
ANTFRE-01T T THe FT @7 FH i TihaT,

o 3U A U IUfl & T Wi SHUEET HARUES-01T § Rwg A1aeT
PR ST ST AT e ded I e & fw sTae uee & aR
ERIEIRCCOS

o WY AT foeife & @id & e § geeT Srenfienr aued qaret
(Edrgud Tare) (aRasr @& 107/26/2019-Swed fems 18-
7-2019 & T §) & 3MYfd & TN § TTSROT IR foham ST ST
g

7. uftod @&AT 105/24/2019-SHuEdt feqmh 28-6-2019, I THI HA
F fou sre-gffea N fost & ae.®e & ey § S foRar o |

8. TH-FVHN TS AR T 5 INET Y3 ST I F Tedf § Eisheaer
Afafem, JEsiuad SR ST aam uasiuge Afaf=mT § 399w
M |

9. 24 A, 2019 ¥ THA ARET T GiGAUOT & T THigd Rebe
JOTAT |

10. SHUEE & T&d HEIAIsT & US(ehlol & {Te ATUR T Sied 3R vg &t
AT L o fIT ST it AR SHTT ST Shl SHTETE Tt st Sgifaen
Aot |

11. Fohcdl 3ATEH 3T Feit R & @t & fued & foe sifiew s 91 sierarett
afed SRaAUt FaTarsii gRT shiee gwarawer W 3fua gfteer e w1 frgia
faoter |

Tre: aft fEqUTehT T dehted STHeRRT 3 & 33T ¥ 39 fagfea 7 Siuedt afte

&I FeTReTT ot &Xet wreal § Seqa foRaT T & | g5 Eeta G/ ARRET &

oy & STt fSRAT ST ST 19 31T § ST &I dtehRd & |

a
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(91) Notification u/s 164 of CGST Act, 2017 appointing 24-9-

2019 the date from which the provisionsof rules 10, 11, 12

and 26 of the Central Goods and Services Tax (Fourth
Amendment) Rules, 2019 come into force

No. 42/2019-Central Tax

G.S.R. 683(E). New Delhi, the 24th September, 2019 - In exercise
of the powers conferred by section 164 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government hereby appointsthe
24th day of September, 2019, asthe date on which the provisions of rules
10, 11, 12 and 26 of the Central Goods and Services Tax (Fourth
Amendment) Rules, 2019 [Notification No. 31/2019—Central Tax, dated the
28th June, 2019, published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number GS.R 457(E), dated the 28th June,
2019], shall comeinto force.

[Published in the Gazette of India dated 24-9-2019]
Q

(92) Notification u/s10(1) of CGST Act, 2017 amending No. 14/
2019-CT dated 7-3-2019 soasto exclude manufactur er s of
aerated waters from thespur view of composition scheme
No. 43/2019-Central Tax
G.S.R. 729(E). New Delhi, the30th September, 2019 - In exercise
of the powers conferred under theproviso to the sub-section (1) of section
10 of the Central Goods and Services Tax Act, 2017 (12 of 2017), the
Central Government, on therecommendations of the Council, hereby makes
thefollowing amendmentsin the notification of the Government of Indiain
the Ministry of Finance (Department of Revenue), N0.14/2019-Central Tax
, dated the 7th March, 2019, published inthe Gazette of India, Extraordinary,
Part I1, Section 3, Sub-section (i), vide number GS.R. 196(E), dated the
7th March, 2019, namely:-

In the said notification, in the table, after SI. No. 2 and the entries

thereto, thefollowing Sl. No. and entries shall beinserted, namely: -

“2A. 2202 10 10 Aerated Water”.

2. Thisnatification shall comeinto force on the 1st day of October, 2019.
[Published in the Gazette of India dated 30-9-2019] Q
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(93 SabkaVishwas (L egacy Dispute Resolution) Scheme, 2019.
Circular No. 1072/05/2019-CX
F. No. 267/78/2019/CX-8-Pt.I11

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs,

Dated, the 25th September, 2019
Subject: SabkaVishwas (L egacy Dispute Resolution) Scheme, 2019-reg

| am directed to invite your attention to Board's Circular No. 1071/
4/2019-CX .8 dated 27th August, 2019 on the Sabka Vishwas (L egacy
Dispute Resolution) Scheme, 2019. Subsequently, the Board hasreceived
referencesfrom field formationsaswell asfrom the trade seeking certain
clarificationson the Scheme.

2. Thereferencesreceived by the Board have been examined, and the
issuesraised therein areclarified in the context of the variousprovisions of
the Finance (No.2) Act, 2019 and Rules made thereunder, asfollows:

(i) Only the personswho are eligiblein terms of Section 125 canfilea
declaration under the Scheme. Thedigibility conditionsare capturedin
Form SVLDRS-1 (Sr. No. 8). The system automatically disallows
personswho are not eligiblefrom filing adecl aration. However, there
isapossibility that such ingligiblepersonsmay still makeadeclaration
by selecting anincorrectresponse. For instance, under Sr. No. 8.1, the
person making adeclaration hasto indicate whether he/she has been
convicted for an offencefor thematter for which thedeclarationisbeing
made. If, theanswer is‘ Yes', then the personisineligibleand is not
alowed to proceed further by the system. However, such personisable
tofileadeclarationif he/sheincorrectly indicates*No’ asthe answer
even though he/she has been convicted. Such declarationsarevoid and
do not merit consideration under the Scheme. Such persons may be
informed of their indligibility through aletter.

(i) Section124(1)(a) outlinestherdlief availableinthe case of oneor more
appealsarising out of aShow Cause Notice. Such an appeal may have
been filed either by the party or by the department. Further, Section
127(6) provides for deemed withdrawal of such appeals filed by a
declarant pending at aforum other than the Supreme Court or High
Court. Itisclarified that such deemed withdrawal will aso beapplicable
for departmental appeals. Further, where a departmental appeal,
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(iii)

(iv)

reference or writ petition ispending beforethe Supreme Court or High
Court, the department will file an application for withdrawal of such
appeal, reference or writ petition after issuance of the discharge
certificate. Similarly, if prosecution has already been launched, the
procedure aslaid downin Circular No. 1009/16/2015-CX dated 23-
10-2015 should be followed for withdrawal of prosecution after
issuance of discharge certificate.

Oneof the category of casesfor which adeclaration can be made under
the Schemeiswherethe declarant hasfiled areturn but not paid duty.
Itispossiblethat ataxpayer may not have paid duty in case of multiple
returns. It may be noted that Rule 3 of the Sabka Vishwas (L egacy
Dispute Resolution) Scheme Rules, 2019 provides that a separate
declaration shall be filed for each case. Further, in terms of the
Explanationto Rule 3, in case of arrears, acase means'‘ an amount in
arrears’ . Section 121(c)(iii) definesan“amount inarrears’ asthe duty
recoverable on account of the declarant having filed areturn but not
paying duty. Sincetheamount in arrears pertainsto areturn, aseparate
declaration will need to befiled for each such return.

Section 121(c) definesan amount inarrearsasthe amount of duty which
isrecoverableasarrearsof duty.Further, Section 123 defines‘ tax dues
in respect of arrears as the amount-which isduein arrears. In other
words, tax dues are the amountof duty which is outstanding against
the declarant. Thisisthe netiamount after deducting the duesthat he
has already paid. Such payment may be in the form of pre-deposits
appropriated or paid subsequently by the taxpayer voluntarily against
the outstanding amount. It isclarified that the relief available under
Section 124(1)(c) will be applied to the net outstanding amount so
arrived at. It may be noted that in respect of al other categories, any
money paid beforeitsappropriationisin the nature of adeposit only.
Hence, in respect of declarations made under these other categories,
therelief will be applied to the outstanding amount and, only thereafter
the pre-deposits/deposits| Section 124(2)] shall be adjusted. Thesame
isillustrated asfollows:

(@ Taxpayer hasoutstanding arrearsof confirmed duty demand of Rs.
1 crore and he has aready paid Rs. 60 lakhs. So, the amount of
tax duesisRs40 lakhs. After applying applicablerelief @ 60%,
the amount payable under the Scheme is Rs 16 lakhs.
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(b) Taxpayer hasoutstanding arrearsof confirmed duty demand of Rs
1 crore apart from Rs 20 |akh penalty and interest as applicable.
Hehasalready paid Rs 1 cr towards duty. So, the amount of tax
duesiszero, and the amount payable under the Schemeis zero.

(v) It may so happen that on being pointed out by audit etc, the taxpayer
may in some cases deposit the duty without interest. In such cases, a
Show Cause Notice is generally issued for appropriating the duty
deposited and demanding the applicableinterest. Itisclarified that such
casesare covered under the Scheme. However, inno casewill arefund
of the duty paid be made to the taxpayer.

(vi) Section 125(1)(f) barsaperson from making voluntary disclosure after
being subjected to an enquiry or investigation or audit. Further, what
constitutesan enquiry or investigation or audit has al so been defined
[Sections 121(g) and 121(m)]. A doubt has been expressed as to
whether benefit of the Scheme would be available in cases where
documentslike balance sheet, profit and |oss account etc. are called
for by department, while quoting authority of Section 14 of the Central
Excise Act, 1944 etc. It is clarified that the Designated Committee
concerned may take aview on meit, taking into account thefactsand
circumstances of each case asto whether the provisions of Section
125(1)(f) are attracted in such cases.

(vii) Section 125(1)(a) excludes caseswhich are under appeal and where
final hearing has taken plage on or before 30th June, 2019 from the
purview of the Scheme. Similar exclusion has been made applicable,
mutatis mutandis, under Section 125(1)(c) to casesunder adjudication.
Itisclarified that such cases, however, may till fall under thearrears
category oncethe appellate or adjudication order, asthe case may be,
ispassed and has attained finality or appeal period isover, and other
requirementsunder the Schemearefulfilled.

(viii)Section 121(c) (i) and (ii) define* an amount in arrears’ asthe amount
of duty whichisrecoverable, inter alia, on account of no appeal having
been filed by the declarant against an order or order in appeal before
theexpiry of the period of timefor filing of appeal or theorder in appeal
having attained finality. There may bestuationswherethetaxpayer does
not want to filean apped eventhough thetime period for filing of appeal
isnot over. It isclarified that in such cases, the taxpayer can file a
declaration under the Scheme provided he gives in writing to the
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department that he will not file an appeal. This declaration shall be
binding on the taxpayer.
3. Difficulty if any, inimplementation of this Circular may be brought to
the notice of the Board.
(Navrg) Goyal) OSD (CX)
Q

(94 Notification u/s9(1) and 15(5) of CGST Act, 2017 amending
No. 1/2017- Central Tax (Rate) dated 28-6-2017 so as to
specify effective CGST rates for specified goods, to give
effect to the recommendations of the GST Council in its
37th meeting dated 20-9-20109.

No. 14/2019-Central Tax (Rate)

G.S.R.709(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1) of section 9 and sub-section (5)
of section 15 of the Central Goodsand Services Tax Act, 2017 (12 of 2017),
the Central Government, on the recommendations of the Council, hereby
makesthefollowing further amendmentsin thenotification of the Government
of Indiainthe Ministry of Finance (Department of Revenue), No.1/2017-
Central Tax (Rate), dated the 28th June, 2017, published in the Gazette of
India, Extraordinary, Part |1, Section 3, Sub-section (i), videnumber GS.R.
673(E), dated the 28th June, 2017,.namely:-

Inthe said notification, -
A. in Schedule | —2.5%, -
() S.No. 33A andtheentriesrelating thereto shall be omitted;

(i) against S.No. 164, intheentry incolumn (3), after itemii, thefollowing
item shall beinserted, namely: -

“iii. Marine Fuel 0.5% (FO)”;

(i) against S. No. 224, for the entry in column (2), the entry “63 [other
than 6305 32 00, 6305 33 00, 6309], shall be substituted;

(iv) after S.No.234B andthe entriesrelating thereto, thefollowing S. No.
and entries shall beinserted, namely: -

“234C 8509 Wet grinder consisting of stoneasgrinder”;
(v) S.Nos. 235 to 242 and the entries related thereto, shall be omitted;
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B. in Schedulell - 6%, -

(1) after S. No. 80A and entriesrelating thereto, thefollowing S. No. and
entriesshall beinserted namely: -

“80AA 3923 or

6305

Woven and non-woven bags and sacks of
polyethylene or polypropylene stripsor thelike,
whether or not laminated, of akind used for packing
of goods’;

(i) S.No. 201A and the entriesrelating thereto shall be omitted;

(i) after S. No. 205 and the entriesrelating thereto, thefollowing S. Nos.
and entriesshall beinserted, namely: -

Rail locomotives powered from an external source
of electricity or by eectric accumulators

Other rail locomotives; locomotivetenders; such as
Diesd-dectriclocomotives, Steam |locomotivesand
tendersthereof

Self-propelled railway or tramway coaches, vans
and trucks, other than those of heading 8604

Railway.or tramway maintenanceor servicevehicles,
whether or.not self-propelled (for example, work
shops, cranes, ballast tampers, track liners, testing
coaches and track inspection vehicles)

Railway or tramway passenger coaches, not self-
propelled; luggage vans, post office coachesand
other special purposerailway or tramway coaches,
not salf-propel led (excluding those of heading 8604)

Railway or tramway goods vans and wagons, not
sef-propelled

“206A 8601
205B 8602
205C 8603
205D 8604
205E 8605
205F 8606
205G 8607

Partsof railway or tramway locomotivesor rolling-
stock; such as Bogies, bissel-bogies, axlesand
wheels, and parts thereof 205H 8608 Railway or
tramway track fixturesand fittings, mechanical
(including e ectro-mechanical) sgnalling, safety or
traffic control equipment for railways, tramways,
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roads, inland waterways, parking facilities, port
installationsor airfields; parts of theforegoing”;

()

against S. No. 231B, in column (3), after thewords*® Slidefasteners’,
thewords “and partsthereof”, shall beinserted,;

C. in Schedulelll - 9%, -

() againstS.No. 24A, in column (3), after the words“ coconut water”,
thewords*and caffeinated beverages’ shall beinserted,

(i) against S. No. 108, in column (3), after thewords*“ other closures, of
plastics’, the brackets, words, letters and figures “ (except the items
covered in S. No. 80AA in Schedule I1]), shall be inserted:

(i) inS.No. 400, for theentry in column (3), theentry, “ Following motor
vehiclesof length not exceeding 4000 mm, namely: -

(@ Petrol, Liquefied petroleum gases (L PG) or compressed natural
gas (CNG) driven vehicles of engine capacity not exceeding
1200cc; and

(b) Diesel driven vehiclesof engine capacity not exceeding 1500 cc

for personswith orthopedic physi cal disability, subject to the condition

that an officer not below the rank>of Deputy Secretary to the

Government of Indiain the Department of Heavy Industriescertifiesthat

the said goods shall be used by-the personswith orthopedic physical

disability in accordance withithe guidelinesissued by the said Depart-
ment”, shall be substituted;

(iv) S. No. 446 and the entriesrelating thereto shall be omitted;

D. in Schedule 1V —14%, -

(1) after S. No. 12 and the entriesrelating thereto, the following S. No.
and the entries shall beinserted, namely: -

“12A. 22029990 Caffeinated Beverages';

E. in ScheduleV —1.5%, -

() S.No. 3andtheentriesrelating thereto shall be omitted;

(i) S.No. 4 and the entriesrelating thereto shall be omitted;

F. in Schedule VI — 0.125%, -

() inS.No.2,fortheentry incolumn (3), theentry, “ precious stones (other
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than diamonds) and semi-precious stones, whether or not worked or
graded but not strung, mounted or set; ungraded precious stones (other
than diamonds) and semi-precious stones, temporarily strung for
convenience of transport”, shall be substituted;

(i) S.No. 2A and the entriesrelating thereto shall be omitted;

@li) in S. No. 3, for the entry in column (3), the entry, “Synthetic or
reconstructed precious or semiprecious stones, whether or not worked
or graded but not strung, mounted or set; ungraded synthetic or
reconstructed precious or semiprecious stones, temporarily strung for
convenience of transport”, shall be substituted;

(iv) S.No. 4 and the entries relating thereto, shall be omitted,;
2. Thisnotification shall comeinto force on the 1st day of October, 2019.

Note: Theprincipa notification No.1/2017-Central Tax (Rate), dt. the 28th
June, 2017 was published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number GS.R. 673(E), dt. the 28th June,
2017 and last amended by Noti. No. 12/2019-Central Tax (Rate) dated 31st
July, 2019 published inthe Gazette of India, Extraordinary, Part 1, Section
3, sub-section (i) vide number GSR 539(E), dt. the 31st July, 2019.

[Published in the Gazette of India dategh30-9-2019]
a

(95) Notification u/s’11(1)-6f CGST Act, 2017 amending No.
2/2017- Central Tax (Rate) dated 28-6-2017 so asto grant
exemption to dried tamarind and cups, plates made of

leaves, bark and flowers of plants

No. 15/2019-Central Tax (Rate)

G.S.R. 712(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-sections (1) of section 11 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on therecommendations of the Council, hereby makesthefollowing further
amendmentsin the notification of the Government of Indiainthe Ministry
of Finance (Department of Revenue), No. 2/2017-Central Tax (Rate), dated
the 28th June, 2017, published in the Gazette of India, Extraordinary, Part
I1, Section 3, Sub-section (i), vide number GS.R. 674 (E), dated the 28th
June, 2017, namely:-

Inthe said notification, inthe Schedule, -
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(1) after S. No. 57 and the entries relating thereto, the following serial
number and the entries shall beinserted, namely: -

“57A 0813 Tamarinddried”;

(i) after S.No. 114B and the entriesrelating thereto, thefollowing serial
number and the entries shall beinserted, namely: -

“114C 46 Plates and cups made up of all kinds of leaves/
flowers/bark”;

2. Thisnatification shall comeinto force on the 1st day of October, 2019.

Note: The principal notification No. 2/2017-Central Tax (Rate), dated the
28th June, 2017, published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number GS.R. 674(E), dated the 28th June,
2017 and last amended vide Notification No. 25/2018 Central Tax (Rate)
dated 31st December, 2018 publishedinthe Gazette of India, Extraordinary,
Part I, Section 3, Sub-section (i) vide number GSR 1262 (E), dated the,
31st December, 2018.

[Published in the Gazette of India dated 30-9-2019]

a

(96) Notification u/s 11(1)6f CGST Act, 2017 amending notifi-
cation No 3/2017- Central Tax (Rate) dated 28-6-2017 so
astoextend coneessional CGST ratesto specified projects

under HEL P/OALP, and other changes

No. 16/2019-Central Tax (Rate)

G.S.R. 715(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1) of section 11 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on the recommendations of the Council, hereby makes the following
amendmentsin the notification of the Government of India, inthe Ministry
of Finance (Department of Revenue), No. 3/2017-Central Tax (Rate), dated
the 28th June, 2017 published in the Gazette of India, Extraordinary, Part
I1, Section 3, Sub-section (i), vide number GS.R. 675(E) dated the 28th
June, 2017, namely: -

Inthe said notification, -

() inthe TABLE, against S. No. 1, in column (3), after item (5), the
followingitem shall beinserted, namely: -
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“(6) Petroleum operationsor coal bed methane operationsundertaken
under specified contractsunder the Hydrocarbon Exploration Licensing
Policy (HELP) or OpenAcreage Licensing Policy (OALP)”;

(i) intheANNEXURE, againgt ConditionNo. 1, inclause(e), thefollowing
proviso shall beinserted, namely: -

“Provided that where the said goods so supplied are sought to be
disposed of in non-serviceableform, after mutilation, the recipient of
outward supply or thetransferee, asthe case may be, may at hisoption,
pay thetax at therate of 9 per cent. on transaction val ue of such goods
subject to the condition that the recipient of outward supply or the
transferee, asthe case may be, produces before the Deputy Commis-
sioner of Central tax or the A ssistant Commissioner of Central tax or
the Deputy Commissioner of Statetax or the A ssistant Commissioner
of Statetax, asthe case may be, having jurisdiction over the supplier
of goods, acertificate from aduly authorised officer of the Directorate
General of Hydro Carbonsin the Ministry of Petroleum and Natural
Gas, Government of India, to the effect that the said goods are
nonserviceabl e and have been mutilated beforedisposal.”.

2. Thisnotification shall comeinto force on the 1st day of October, 2019.
[Published in the Gazette of India dateg’ 30-9-2019]
Q

(97) Notification u/s 1(1).0f CGST Act, 2017 amending No. 26/
2018-Central Tax (Rate) dated 31-12-2018, so asto exempt
CGST on supplies of silver and platinum by nominated

agencies to registered persons

No. 17/2019-Central Tax (Rate)

G.S.R. 718(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1) of section 11 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on the recommendations of the Council, hereby makes the following
amendmentsin the notification of the Government of Indiainthe Ministry
of Finance (Department of Revenue), N0.26/2018-Central Tax (Rate), dated
the 31st December, 2018, published in the Gazette of India, Extraordinary,
Part |1, Section 3, Sub-section (i), vide number GS.R. 1263 (E), dated the
31st December, 2018, namely:-

Inthe said notification, -
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(i) fortheword “gold”, wherever it occurs, the words, “gold, silver or
platinum”, shall be substituted;

(i) inthe opening paragraph, for theword and figures, “ heading 7108”,
theword and figures, “ Chapter 71", shall be substituted;

(iii) in the Explanation, for clause (d), the following clause shall be
substituted, namely: -

“(d) “Chapter” meansheading as specified in the First Scheduleto the
Customs Tariff Act, 1975 (51 of 1975).”.

2. Thisnatification shall comeintoforceon the 1st day of October, 2019.
[Published in the Gazette of India dated 30-9-2019]
a

(98) Notification u/s 9(1), 11(1) and 16(1) of CGST Act, 2017
amending No. 2/2019- Central Tax (Rate) dated 7-3-2019
so asto exclude manufactur er sof aerated water sfrom the

purview of composition scheme

No. 18/2019-Central Tax (Rate)

G.S.R. 721(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1)of section 9, sub-section (1) of
section 11, sub-section (1) of section 16 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the recommen-
dationsof the Council, and on being satisfied that it isnecessary inthe public
interest so to do, hereby makesthefollowing amendmentsinthenotification
of the Government of India, in the Ministry of Finance (Department of
Revenue) No0.02/2019-Central Tax (Rate), dated the 7th March, 2019,
published in the Gazette of India, Extraordinary, Part 11, Section 3, Sub-
section (i), vide number GS.R. 189(E), dated the 7th March, 2019, namely:-

Inthe said notification, in theAnnexure, after Sl. No. 2 and theentries
thereto, thefollowing Sl. No. and entries shall beinserted, namely: -
“2A. 2202 10 10 Aerated Water”.

2. Thisnotification shall comeinto force on the 1st day of October, 2019.

Note: Theprincipal notification No.2/2019-Central Tax (Rate), dated the
7th March, 2019 was published in the Gazette of India, Extraordinary, Part
11, Section 3, Sub-section (i), vide number GS.R. 189(E), dated the 7th
March, 2019 and last amended by Notification No. 9/2019-Central
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Tax(Rate) dated 29th March, 2019 published in the Gazette of India,
Extraordinary, Part 11, Section 3, Sub-section (i) videnumber GS.R. 268(E),
dated the 29th March, 2019.

[Published in the Gazette of India dated 30-9-2019]
a

(99) Notification u/s11(1) of CGST Act, 2017 exempting supply
of goodsfor specified projectsunder FAO w.e.f. 1-10-2019

N0.19/2019-Central Tax (Rate)

G.S.R. 724(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1) of section 11 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on being satisfied that it isnecessary in the public interest so to do, onthe
recommendationsof the Council, hereby exempits, al the goods supplied to
the Food and Agricultural Organisation of the United Nations (FAO) for
execution of projectslisted below intheAnnexure, fromwhol e of the Central
Tax leviablethereon under section 9 of the said Act, subject to the condition
that an officer not below therank of Deputy Secretary to the Government
of Indiain the Ministry of Ministry of Agriculture and Farmers Welfare
certifies, namely:-

(i) thequantity and description‘of the'goods; and
(i) that the said goods are ifitended for the purpose of usein execution
of said projects.
ANNEXURE

(1) Strengthening Capacitiesfor Nutrition-sensitive Agriculture and Food
systems,

(2) GreenAg: Transforming Indian Agriculturefor Global Environment
benefits and the conservation of Critical Biodiversity and Forest

landscape.
2. Thisnotification shall comeinto force on the 1st day of October, 2019.
[Published in the Gazette of India dated 30-9-2019]

Q
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(1(x)) Notification u/s 9, 11, 15, 16 and 148 of CGST Act, 2017

amending No. 11/2017- Central Tax (Rate) so asto notify
CGST rates of various services as recommended by GST
Council in its 37th meeting held on 20-9-2019

No. 20/2019-Central Tax (Rate)

G.S.R. 731(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-sections (1), (3) and (4) of section 9, sub-
section (1) of section 11, sub-section (5) of section 15, sub-section (1) of
section 16 and section 148 of the Central Goodsand Services Tax Act, 2017
(12 of 2017), the Central Government, on the recommendations of the
Council, and on being satisfied that it isnecessary inthe publicinterest so
to do, hereby makesthefollowing further amendmentsin the notification of
the Government of India, intheMinistry of Finance (Department of Revenue)
N0.11/2017- Central Tax (Rate), dated the 28th June, 2017, published in
the Gazette of India, Extraordinary, Part 11, Section 3, Sub-section (i), vide
number GS.R. 690(E), dated the 28th June, 2017, namely:-

Inthesaid notification, -
() intheTable, -

(8 against serial number 7, for the entriesyel ating thereto in column (3),
(4) and (5), thefollowing itemsand entriesshal | be substituted, namely,-

3 4) ©)
“(i) Supply of ‘hotel accommodation’ | 6 |-
having value of supply of a unit of
accommodation above one thousand
rupees but less than or equa to seven
thousand five hundred rupees per unit per

day or equivalent.
(i1) Supply of ‘restaurant service' other | 2.5 | Provided that
than at ‘ specified premises credit of input tax

charged on goods
and services used
in supplying the
service has not
been taken
[Please refer to
Explanation no.

(iv)]
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(iii) Supply of goods, being food or any | 2.5 | Provided that
other article for human consumption or credit of input tax
any drink, by the Indian Ralways or charged on goods
Indian Railways Catering and Tourism and services used
Corporation Ltd. or their licensees, in supplying the
whether in trains or at platforms. service has not

been taken
[Please refer to
Explanation no.
(iv)]
(iv) Supply of ‘outdoor catering’, at| 2.5 | Provided that
premises other than ‘specified premises credit of input tax
provided by any person other than- charged on goods
@ suppliers providing ‘hotel and services used
accommodation’ at ‘specified premises, in supplying the
or service has not
(b) suppliers located in ‘specified been taken
premises . [Please refer to
Explanation (iv)]
(v) Composite supply of ‘outdoor:| 2.5 | Provided that
catering’ together with renting _of credit of input tax
premises (including hotel, -eonvention charged on goods
center, club, pandal, shamiana or any and services used
other place, specially arranged for in supplying the
organising a function) at premises other service has not
than ‘specified premises provided by been taken
any person other than- [Pleaserefer to
@ suppliers providing ‘hotel Explanation (iv)]
accommodation’ at ‘specified premises,

or
(b) suppliers located in ‘specified
premises’.

(vi) Accommodation, food and beverage| 9 -

services other than (i) to (v) above
Explanation:

(a) For the removal of doubt, it is hereby
clarified that, supplies covered by items
(i), (iii), (iv) and (v) in column (3) shall
attract central tax prescribed against them




2019)  No. 20/2019-Central Tax (Rate) dated 30-9-2019

255

in column (4) subject to conditions
specified against them in column (5),
which is a mandatory rate and shall not
be levied at the rate as specified under
thisentry.

(b) This entry covers supply of
‘restaurant  servicee a  ‘specified
premises

(c) This entry covers supply of ‘hotel
accommodation’ having value of supply
of a unit of accommodation above seven
thousand five hundred rupees per unit per
day or equivalent.

(d) This entry covers supply of ‘outdoor
catering’, provided by  suppliers
providing ‘hotel accommodation’ at
‘specified premises’, or suppliers located
in ‘specified premises’.

(e) This entry covers composite supply of
‘outdoor catering’ together with renting
of premises (including hotel, convention
center, club, pandal, shamiana or‘any
other place, specially arranged for
organising a function) ~ provided by
suppliers providing ‘hotel
accommodation’ at ‘specified premises,
or suppliers located in ‘specified
premises .

(& against serial number 10, in column (2), after theword “vehicles’, the

words“with operators’ shall beinserted;

(b) against seria number 10, in column (3), in item (iii), the words “ or

without” shall beomitted;

(¢) against serial number 15, in column (3), item (iv) and theentriesrelating

thereto in column (4) and (5) shall be omitted;

(d) against serial number 15, in column (3), initem (vii), the bracketsand

words*, (iv)” shall be omitted;

(e) against serial number 17, in column (2), thefiguresand words*, with
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or” shall be omitted,
(f) againgt seria number 17, incolumn (3), item (v) and (vii) and theentries
relating thereto in column (4) and (5) shall be omitted;

(90 againg seria number 17, incolumn (3), for item (viii), thefollowing shall
be substituted;

3

“(viii) Leasing or rental services, without operator, other than (i), (ii), (iii),
(iv), (vi), and (viia) above.”

(h) against serial number 21, after item (i) in column (3) and the entries
relating thereto in columns (3), (4) and (5), the following shall be
inserted, namely: -

3 @ ©

“(ia) Other professional, technical and business services 6 -
relating to exploration, mining or drilling of petroleum
crude or natural gas or both

(i) against serial number 21, in coltimn (3), initem (ii), for the brackets
and words “ (i) above”, the bracketsand words “ (i) and (ia) above’
shall be substituted;

() against seria number 24, incolumn (2), after the numbers*9986”, the
brackets, wordsand figures* (Support servicesto agriculture, hunting,
forestry, fishing, mining and utilities)” shall beinserted;

(k) against serial number 24, in column (3), in item (ii), for the words
“Serviceof”, thewords* Support servicesto” shall be substituted;

() against serial number 26, in column (3), initem (i), in clause(c), after
thewords* products’, thefiguresand words*, other than diamonds,”
shall beinserted;

(m) against serial number 26, in column (3), after item (ia) and the entries
relating thereto in columns (3), (4) and (5), the following shall be
inserted, namely: -

3 @ O
“(ib) Servicesby way of job work inrelationto diamonds 0.75 -
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falling under chapter 71 inthe First Scheduleto the
Customs Tariff Act, 1975 (51of 1975);

(ic) Services by way of job work in relation to bus body 9 -

building;

(id) Services by way of job work other than (i), (id), (ib) 6 -7
and (ic) above,

(n) againgt serid number 26, in column (3), initem (iv), after the brackets,
wordsand figures“(ia),”, the brackets, wordsand figures*“ (ib), (ic),
(id),” shall beinserted,;

(i) intheparagraph 2A, theword “registered” shall be omitted;

(i) inparagraph4relating to explanation, after clause (xxxi), thefollowing
clausesshall beinserted, namely:-

“ (o)

(ocxiii)

(poxxiv)

‘Restaurant service’ means supply, by way of or as part of any
service, of goods, being food or any other article for human
consumption or any drink, provided by arestaurant, eating joint
including mess, canteen, whether for consumption on or away from
the premises where such food orany other article for human
consumption or drink issupplied:

‘Outdoor catering’ means supply, by way of or as part of any
service, of goods,>being.-food or any other article for human
consumption or any drink, at Exhibition Halls, Events, Confer-
ences, Marriage Hallsand other outdoor or indoor functionsthat
are event based and occasiona in nature.

“Hotel accommodation” means supply, by way of accommodation
inhotels, inns, guest houses, clubs, campsitesor other commercial
places meant for residential or lodging purposes including the
supply of time share usage rights by way of accommodation.

‘Declared tariff” means chargesfor al amenitiesprovided inthe
unit of accommodation (given on rent for stay) likefurniture, air
conditioner, refrigerators or any other amenities, but without
excluding any discount offered on the published chargesfor such
unit.

‘ Specified premises’ means premisesproviding ‘ hotel accommo-
dation’ serviceshaving declared tariff of any unit of accommodation
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above seven thousand five hundred rupees per unit per day or
equivaent.”.

(iii) inthe‘Annexure: Schemeof Classification of Services' , annexedtothe
notification, -
(@ againg serid number 119to0 124, incolumn (4), for thewords“with

or without”, wherever they occur, the word “with” shall be
subdtituted;

(b) against serial number 232 to 240, in column (4), for the words
“with or without” , wherever they occur, theword “without” shall
be substituted.”.

2. Thisnotification shall comeinto forcewith effect from the 1st day of
October, 2019.

Note: Theprincipal notification No. 11/2017 - Central Tax (Rate), dated
the 28th June, 2017 was published in the Gazette of India, Extraordinary,
vide number GS.R. 690 (E), dated the 28th June, 2017 and was last
amended by notification No. 10/2019-Central Tax (Rate), dated the 10th
May, 2019, published vide number G.S.R. 354(E), dated the 10th May,
2019.

[Published in the Gazette of India dated 30-9-2019]
a

(101) Notification u/s 11(1)yof CGST Act, 2017 amending No. 12/

2017-Central Tax (Rate) exempting services as recom-
mended by GST Council in its 37th meeting held on 20-9-
2019.

No. 21/2019-Central Tax (Rate)

G.S.R.734(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (1) of section 11 of the Central
Goodsand ServicesTax Act, 2017 (12 of 2017), the Central Government,
on being satisfied that it isnecessary in the public interest so to do, onthe
recommendations of the Council, hereby makes the following further
amendmentsin the notification of the Government of India, inthe Ministry
of Finance (Department of Revenue), N0.12/2017- Central Tax (Rate),
dated the 28thJune, 2017, published inthe Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (i), vide number GS.R. 691(E), dated the
28th June, 2017, namely:-
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Inthe said notification, -
in the Table, -

against serial number 7, inthe entry in column (3), for thewordsand
brackets, “twenty lakh rupees (ten lakh rupees in case of a special
category state) in the preceding financial year”, thefollowing words,
bracketsand figures shall be substituted, namely, —

“such amount in the preceding financial year asmakesit eligiblefor
exemption from registration under the Central Goods and Services Tax
Act, 2017 (12 of 2017)";

(b) after serial number 9A and theentriesrelating thereto, thefollowing shall
beinserted namely: -
(1) ) ©) (4) )
“OAA | Chapter | Services provided by | Nil | Provided that
99 and to Fédération Director  (Sports),

Internationale de
Football Association
(FIFA) and its
subsidiaries directly
or indirectly .related
to any of the events
under FIFA ~U-17
Women's World Cup
2020 to be hosted in
India.

Ministry of Youth
Affairs and Sports
certifies that the
services are directly
or indirectly related
to any of the events
under FIFA U-17
Women's  World
Cup 2020.”;

(c) against serial number 14, in the entry in column (3), after the word
‘below’, thewords ‘ or equal to’ shall beinserted;

(d) against serial number 19A, inthe entry in column (5), for thefigures
“2019", thefigures*“2020” shall be substituted;

(e) against serial number 19B, intheentry in column (5), for thefigures
“2019", thefigures*® 2020” shall be substituted,

() after serial number 24A and the entriesrelating thereto, thefollowing
serial number and entriesrel ating thereto shall beinserted, namely: -

1) (&) (©) 4 | O
“24B | Heading | Services by way of storage or | Nil | Nil”;
9967 | warehousing of cereals, pulses,
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or
Heading
9985

fruits, nuts and vegetables,
spices, copra, sugarcane, jaggery,
raw vegetable fibres such as
cotton, flax, jute etc., indigo,
unmanufactured tobacco, betel
leaves, tendu leaves, coffee and
tea

(g after seria number 29A and the entriesrelating thereto, the following

serial number and entries shall beinserted, namely: -

€)) (&) (©) 4 | O
“29B Heading | Services of life insurance| Nil | Nil”;
9971 | provided or agreed to be provided
or by the Centrd Armed Police
Heading | Forces (under Ministry of Home
9991 | Affairs) Group Insurance Funds

to their members under the Group
Insurance Schemes of the
concerned Central Armed Police
Force.

(h) againgt serial number 35, intheentrydn column (3), after theentry (q),

theentry “(r) Bangla ShasyaBima&’ shall beinserted;

(1) againstseria number 45;intheentriesin column (3), for thewordsand
brackets “twenty lakh rupees (ten lakh rupeesin the case of special
category states) in the preceding financial year”, wherever they occur,
thefollowing words, bracketsand figuresshall be substituted, namely,-
“such amount in the preceding financial year asmakesit eligiblefor

exemption from registration under the Central Goods and Services Tax
Act, 2017 (12 of 2017)";

(j) after serid number 82 and the entriesrelating thereto, thefollowing shall
beinserted, namely: -

) (&) (©) 4 | O
“82A | Heading | Services by way of right to| Nil | Nil”.
9996 | admission to the events organized

under FIFA U-17 Women's
World Cup 2020.
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2. Thisnotification shall comeinto forcewith effect from the 1st day of
October, 2019.

Note: -The principal notification was published in the Gazette of India,
Extraordinary, vide notification No. 12/2017-Central Tax (Rate), dated the
28thJune, 2017, vide number GS.R. 691 (E), dated the 28th June, 2017
and waslast amended by notification No. 13/2019-Central Tax (Rate), dated
the 31st July, 2019 vide number G.S.R. 540(E), dated the 31st July, 2019.

[Published in the Gazette of India dated 30-9-2019]
Q

(102) Notification u/s9(3) of CGST Act, 2017 amending No. 13/

2017-Central Tax (Rate) so as to notify services under
rever se charge mechanism (RCM) as recommended by
GST Council in its 37th meeting held on 20-9-2019

No. 22/2019-Central Tax (Rate)

G.S.R.737(E). New Delhi, the 30th September, 2019 - In exercise
of the powersconferred by sub-section (3) of section 9 of the Central Goods
and Services Tax Act, 2017 (12 of 2017), the Central Government, on the
recommendations of the Council, hereby.makes the following further
amendmentsin the notification of the Government of India, inthe Ministry
of Finance (Department of Revenue),"No.13/2017- Central Tax (Rate),
dated the 28th June, 2017, publishedin the Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (), vide number GS.R. 692(E), dated the
28th June, 2017, namely:-

Inthesaid notification, inthe Table, -

(iv) for serial number 9 and the entriesrelating thereto, thefollowing shall
be substituted, namely: -

1) (@) 3 (4)

“9 | Supply of servicesby amusic | Music Music
COMpOoser, photographer, | composer, company,
artist or the like by way of | photographer, | producer or
transfer or permitting the use | artist, or the thelike,
or enjoyment of a copyright | like located in
covered under clause (a) of the taxable
sub-Section (1) of section 13 territory. ”;
of the Copyright Act, 1957
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relating to origina dramétic,
musica or artistic works to a
music company, producer or
the like.

(v) after seriad number 9 and theentriesrelating thereto, thefollowing serial
number and entries shall beinserted, namely: -

or enjoyment of a
copyright covered
under clause (@) of
sub-section (1) of
section 13 of the
Copyright  Act,
1957 relating to
origina literary
works  to a
publisher.

1) ) 3) (4)

“OA | Supply of services | Author | Publisher located in the
by an author by taxable territory:
way of transfer or
permitting the use Provided that nothing

contained in this entry shall
apply where, -

(i) the author has taken
registration under the Central
Goods and Services Tax Act,
2017 (12 of 2017), and filed a
declaration, in the form at
Annexure |, within the time
limit prescribed therein, with
the jurisdictiond CGST or
SGST commissioner, as the
case may be, that he exercises
the option to pay central tax
on the service specified in
column (2), under forward
charge in accordance with
Section 9 (1) of the Centrd
Goods and Service Tax Act,
2017 under forward charge,
and to comply with al the
provisions of Centra Goods
and Service Tax Act, 2017 (12
of 2017) as they apply to a
person liable for paying the
tax in relation to the supply of
any goods or services or both
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(i)

and that he shall not withdraw
the said option within a period
of 1 year from the date of
exercising such option;

the author
declaration, as prescribed in
Annexure Il on the invoice
issued by him in Form GST
Inv-1 to the publisher. ;

makes a

(vi) after serial number 14 and the entriesrel ating thereto, thefollowing serid

numbersand entries shall beinserted, namely: -

) ) ©) (4)

“15 | Services Any person other than a| Any body
provided by way | body corporate, paying | corporate
of renting of a| centra tax at the rate of | located in
motor  vehicle | 2.5% on renting of motor | the taxable
provided to a| vehicles with input tax | territory.
body corporate. | credit onlysof input service

in the same line of business

16 | Services of | Lender i.eca person who | Borrower
lending of | deposits: © the  securities | i.e. a person
securities  under | registered in his name or in | who
Securities the* name of any other | borrows the
Lending Scheme, | person duly authorised on | securities
1997 (“Scheme”) | his behalf with an approved | under  the
of Securities and | intermediary  for ~ the | Scheme
Exchange Board | purpose of lending under | through an
of India | the Scheme of SEBI approved
(“SEBI"), as intermediary
amended. of SEBI.”.

2. Thisnatification shall comeinto force on the 1st day of October, 2019.

FORM
(9A of Table)

Annexurel

(Declaration to befiled by an author for exercising the option to pay tax on
the“ supply of serviceshby an author by way of transfer or permitting the use
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or enjoyment of acopyright covered under clause (a) of sub-section (1) of
section 13 of the Copyright Act, 1957 relating to original literary worksto
apublisher” under forward charge on or before 31-10-2019 for the option
to beeffectivefrom 1.11.2019 or before the commencement of any Financial
Year for the option to be effective from the commencement of that Financial
Year.)

Reference No. Date
To

(To be addressed to the jurisdictional Commissioner)
Name of the author:
Address of the author:
GSTIN of the author:
Declaration

1. | havetakenregistration under the Central Goodsand ServicesTax Act,
2017 (12 of 2017), and | hereby exércisethe option to pay central tax
on the service specified against serial No. 9A in column (2) of the Table
in the notification No. 13/2017 - Central Tax (Rate), dated the 28th
June, 2017, supplied by me, under forward chargein accordance with
section 9 (1) of CGST Act, and to comply with all the provisions of
CGST Act, 2017 (12 of 2017) as they apply to a person liable for
paying thetax in relation to the supply of any goodsor servicesor both;

2. | understand that this option, once exercised, shall not be allowed to
be changed within aperiod of 1 year from the date of exercising the
optionand shall bevalid, at least, till theend of Financial Year following
theyear in which itismade.

Signature
Name

GSTIN

Place
Date
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Annexurell

(Declaration to be madein theinvoice by the author exercising the option
to pay tax on the “supply of service by an author by way of transfer or
permitting the use or enjoyment of acopyright covered under clause (@) of
sub-section (1) of section 13 of the Copyright Act, 1957 relating to original
literary worksto apublisher” under forward charge.)

Declaration
(9A of Table)

| have exercised the option to pay central tax on the service specified
against serial No. 9A in column (2) of the Tablein the notification No. 13/
2017-Central Tax (Rate) dated 28th June, 2017 under forward charge.

Note: -Theprincipal notification No. 13/2017 - Central Tax (Rate), dated
the 28th June, 2017 was published in the Gazette of India, Extraordinary,
vide number GS.R. 692 (E), dated the 28th June, 2017 and was last
amended by notification No. 5/2019 - Central Tax (Rate), dated the 29th
March, 2019 vide number GS.R. 252(E), dated the 29th March, 2019.

[Published in the Gazette of India dated 30-9-2019]
a

(103) Notification u/s 1480f CGST Act, 2017 amending No. 4/

2018-Central Tax{Rate), dated the 25th January, 2018, by
adding an explanation on the applicability of provisions
related to supply of development rights

No. 23/2019-Central Tax (Rate)

G.S.R. 740 (E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by section 148 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the recommen-
dations of the Council, hereby makes the following amendments in the
notification of the Government of India, inthe Ministry of Finance (Depart-
ment of Revenue), N0.4/2018- Central Tax (Rate), dated the 25th January,
2018 published inthe Gazette of India, Extraordinary, Part 11, Section 3, Sub-
section (i), vide number GS.R. 67(E), dated the 25th January, 2018,
namely:-

After paragraph, thefollowing explanation shall beinserted, namely: -
“Explanation.-
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Nothing contained in this notification shall apply with respect to the
development rights supplied on or after 1st April, 2019.”.

2. Thisnotification shall comeinto force with effect from the 1st day of
October, 2019.

Note: -The principal notification was published in the Gazette of India,
Extraordinary, vide notification No. 4/2018 - Central Tax (Rate), dated the
25th January, 2018, vide number GS.R. 67 (E), dated the 25th January,
2018.

[Published in the Gazette of India dated 30-9-2019]
Q

(104 Notification u/s 9(4) of CGST Act, 2017 amending No. 7/
2019-Central Tax (Rate), dated the 29th March, 2019 by
amending the entry related to cement

No. 24/2019-Central Tax (Rate)

G.S.R. 743(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (4) of section 9 of the Central Goods
and ServicesTax Act, 2017 (12 of 2017), the Central Government, on the
recommendationsof the Council, hereby makesthefollowing amendments
inthe notification of the Government of fndia, inthe Ministry of Finance
(Department of Revenue), No. 07/2019- Central Tax (Rate), dated the 29th
March, 2019, published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i), vide'number GS.R. 254 (E), dated the 29th
March, 2019, namely:-

Inthesaid notification, inthe Table, against seria number 2, for theentry
incolumn (2), thefollowing entry shall be substituted, namely: -

“Cement falling in chapter heading 2523 in the first schedule to the
Customs Tariff Act, 1975 (51 of 1975).”.

2. Thisnotification shall comeinto forcewith effect from the 1st day of
October, 2019.

Note: -The principal notification was published in the Gazette of India,
Extraordinary, vide notification No. 7/2019-Central Tax (Rate), dated the
29th March, 2019, vide number GS.R. 254 (E), dated the 29th March,
2019.

[Published in the Gazette of India dated 30-9-2019] 0
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(105 Notification u/s7(2) of CGST Act, 2017 notifying thegrant
of alcoholic liquor licence neither a supply of goods nor a
supply of service

No. 25/2019-Central Tax (Rate)

G.S.R. 746(E). New Delhi, the 30th September, 2019 - In exercise
of the powers conferred by sub-section (2) of section 7 of the Central Goods
and ServicesTax Act, 2017 (12 of 2017), the Central Government, on the
recommendationsof the Council hereby notifiesthat thefollowing activities
or transactions undertaken by the State Governments in which they are
engaged as public authorities, shall betreated neither asasupply of goods
nor asupply of service, namely:-

“Service by way of grant of acoholicliquor licence, against consider-
ation in the form of licence fee or application fee or by whatever nameit
iscaled.”

Explanation.- Thisnotification isbeingissued toimplement therecommen-
dation of the 26th Goods and Services Tax council meeting held on the 10th
March, 2018 that no GST shall beleviable on licence fee and application
fee, by whatever nameitiscalled, payablefor alcoholicliquor for human
consumption.

[Published in the Gazette of India dated 30-9-2019]
Q

(106) Eligibility tofilearefund application in FORM GST RFD-
01 for a period and category under which a NIL refund
application has already been filed

Circular No. 110/29/2019-GST
F.No. CBEC - 20/06/03/2019 - GST

Government of India, Ministry of Finance,
Department of Revenue,
Central Board of Indirect Taxes and Customs,
GST Policy Wing

New Delhi, the 3rd October, 2019

Subject: Eligibility tofilearefund applicationin FORM GST RFD-01 for
aperiod and category under whichaNIL refund application hasalready been
filed—regarding
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Several registered personshaveinadvertently filed aNIL refund claim
for acertain period under a particular category on the common portal in
FORM GST RFD-01A/RFD-01in spiteof thefact that they had agenuine
clamfor refundfor that period under the said category. OnceaNIL refund
clamisfiled, thecommon portal doesnot allow theregistered persontore-
filetherefund claimfor that period under the said category. Representations
have been received requesting that registered personsmay bealowedtore-
filetherefund claimfor the period and the category under which the NIL
claim hasinadvertently beenfiled. The matter hasbeen examined andin order
to clarify thisissue and to ensure uniformity in the implementation of the
provisionsof thelaw acrossfield formations, the Board, in exercise of its
powers conferred by section 168 (1) of the Central Goodsand ServicesTax
Act, 2017 (hereinafter referredtoas” CGST Act”), hereby clarifiestheissues
raised as below:

2. Whenever aregistered person proceeds to claim refund in FORM

GST RFD-01A/RFD-01 under a category for a particular period on the
common portal, the system pops up amessage box asking whether hewants
to apply for *NIL’ refund for the selected period. Thisisto ensurethat all

refund applications under aparticular category arefiled chronologically.
However, certain registered personsmay haveinadvertently opted for filing
of ‘NIL’ refund. Oncea*NIL’ refund claim hasbeen filed for aperiod under
aparticular category, the common portal doesnot alow theregistered person
to re-filetherefund claim for that-period under the said category.

3. Itisnow clarified that aregistered person who hasfiled aNIL refund
clam in FORM GST RFD-01A/RFD-01 for a given period under a
particular category, may again apply for refund for the said period under the
same category only if he satisfiesthe following two conditions:

a.  Theregistered person must havefiled aNIL refund claimin FORM
GST RFD-01A/RFD-01 for a certain period under a particular
category; and

b. Norefundclamsin FORM GST RFD-01A/RFD-01 must have been
filed by the registered person under the same category for any
subsequent period.

It may be noted that condition (b) shall apply only for refund claims
falling under thefollowing categories.
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I.  Refundof unutilizedinput tax credit (1TC) on account of exportswithout
payment of tax;

ii.  Refundof unutilized ITC onaccount of suppliesmadeto SEZ Unit/SEZ
Developer without payment of tax;

ii. Refund of unutilized I TC on account of accumulation dueto inverted
tax structure;

Inall other cases, registered personsshall be allowed to re-apply even
if the condition (b) isnot satisfied

4. Registered personssatisfying the above conditionsmay filetherefund
clamunder “Any Other” category instead of the category under which the
NIL refund claim hasalready beenfiled. However, therefund claim should
pertain to the same period for which the NIL application wasfiled. The
application under the* Any Other” category shall aso be accompanied by
all the supporting documents which would be required to be otherwise
submitted with therefund claim.

5. Onreceipt of theclaim, the proper officer shal caculatetheadmissible
refund amount as per the applicablerulesand inthe manner detailed in para
3 of Circular N0.59/33/2018-GST dated 4-9-2018, wherever applicable.
Further, upon scrutiny of the application fer-completenessand digibility, if
the proper officer issatisfied that thewhele or any part of theamount claimed
ispayableasrefund, he shall requestthe taxpayer inwriting, if required, to
debit the said amount from hiselectronic credit ledger through FORM GST
DRC-03. Once the proof of such debit is received by the proper officer,
he shall proceed to issue the refund order in FORM GST RFD-06 and
the payment order in FORM GST RFD-05.

6. Itisrequested that suitabletrade noticesmay beissued to publicizethe
contentsof thiscircular.

7. Difficulty, if any, inimplementation of theaboveinstructionsmay please
be brought to the notice of the Board. Hindi version would follow.

(YogendraGarg)
Principa Commissioner (GST)
a
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(10 Procedureto claim refund in FORM GST RFD-01 subse-
quent to favourable order in appeal or any other forum

Circular No. 111/30/2019-GST
F.No. CBEC - 20/06/03/2019 - GST

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs, GST Policy Wing

New Delhi, the 3rd October, 2019

Subject: Procedureto claimrefundin FORM GST RFD-01 subsequent to
favourable order in appeal or any other forum —regarding

Doubts have been raised on the procedure to be followed by a
registered personto claim refund subsequent to afavourable order in appeal
or any other forum against rgjection of arefund clamin FORM GST RFD-
06. The matter has been examined and in order to clarify thisissueand to
ensure uniformity intheimplementation of the provisionsof thelaw across
field formations, the Board, in exercise of itspowers conferred by section
168 (1) of the Central Goods and Services Tax Act, 2017 (hereinafter
referred to as“CGST Act”), hereby clarifies the issues raised as below:

2. Appedsagainst rejection of refund claims are being disposed offlineas
the electronic module for the same is yet to be made operational . As per
rule 93 of the Central Goods and Services Tax Rules, 2017 (hereinafter
referred to as“ CGST Rules’), where an appeal isfiled against therejection
of arefund claim, re-crediting of theamount debited from the el ectronic credit
ledger, if any, isnot donetill the appeal isfinaly rejected. Therefore, such
rejected amount remainsdebited in respect of the particular refund claim filed
in FORM GST RFD-01.

3. Incaseafavourableorder isreceived by aregistered personin appeal
or inany other forum in respect of arefund claim rejected through issuance
of an order in FORM GST RFD-06, the registered person would file a
fresh refund application under the category “ Refund on account of assess-
ment/provisional assessment/appeal/any other order” claiming refund of the
amount allowed in appeal or any other forum. Since the amount debited, if
any, at thetime of filing of the refund application was not re-credited, the
registered person shall not be required to debit the said amount again from
hiselectronic credit ledger at thetime of filing of thefresh refund application
under the category “ Refund on account of assessment/provisional assess-
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ment/appeal/any other order”. Theregistered person shall berequiredto give
detailsof thetype of the Order (appeal/any other order), Order No., Order
date and the Order Issuing Authority. Theregistered person would also be
required to upload acopy of the order of the Appellate or other authority,
copy of therefund rejection order in FORM GST RFD 06 issued by the
proper officer or such other order against which appeal hasbeen preferred
and other related documents.

4.  Upon receipt of the application for refund under the category “Refund
on account of assessment/provisiona assessment/appedl/any other order” the
proper officer would sanction the amount of refund asallowed in appeal or
in subsequent forum which wasoriginally rejected and shall make an order
in FORM GST RFD 06 and issue payment order in FORM GST RFD
05 accordingly. The proper officer dispos ng the application for refund under
the category “Refund on account of assessment/provisional assessment/
appeal/any other order” shall also ensure re-credit of any amount which
remains rejected in the order of the appellate (or any other authority).
However, such re-credit shall be madefollowing theguidelineaslaid down
in para 4.2 of Circular no. 59/33/2018 - GST dated 4-9-2018.

5. Theaboveclarificationscan beillustrated with the help of an example.
Consider a registered person whg‘makes an application for refund of
unutilized I TC on account of export tothe extent of Rs.100/- and debitsthe
said amount from hiselectronic credit ledger. The proper officer disposes
the application by alowing refune'of Rs.70/- and rejecting therefund of Rs.
30/-. However, he does not recredit Rs.30/- since appeal is preferred by
the claimant and accordingly FORM GST RFD 01B is not uploaded.
Assumethat the appellate authority allowsrefund of only Rs.10/- out of the
Rs. 30/- for which theregistered person went in appeal. ThisRs.10/- shall
be claimed afresh under the category “ Refund on account of assessment/
provisional assessment/appeal/any other order” and processed accordingly.
However, subsequent to processing of thisclaim of Rs.10/- the proper officer
shdll re-credit Rs.20/- to the el ectronic credit ledger of the claimant, provided
that the registered person isnot challenging the order in ahigher forum. For
this purpose, FORM GST RFD 01B under the original ARN which has
so far not been uploaded will be uploaded with refund sanctioned amount
as Rs.80/- and the amount to bere-credited as Rs. 20/-. In case, the proper
officer who rejected the refund claim is not the one who is disposing the
application under the category “ Refund on account of assessment/provisiona
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assessment/appeal/any other order”, the latter shall communicate to the
proper officer who rgjected therefund claim to closethe ARN asaboveonly
after obtaining the undertaking asreferred in para4.2 of Circular no. 59/
33/2018-GST dated 4-9-2018.

6. Itisrequested that suitabletrade noticesmay beissued to publicizethe
contentsof thiscircular.

7.  Difficulty, if any, inimplementation of the aboveinstructionsmay please
be brought to the notice of the Board. Hindi version would follow.

(YogendraGarg)
Principa Commissioner (GST)
a
(108) Withdrawal of Circular No. 105/24/2019-GST dated 28-6-2019
Circular No. 112/31/2019-GST
F.No. CBEC - 20/06/03/2019 - GST

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs, GST Policy Wing

New DPelhi, the 3rd October, 2019

Subject: Withdrawal of Circular No. 105/24/2019-GST dated 28-6-2019
—reg.

Kind attention isinvited to Circular No. 105/24/2019-GST dated 28-

6-2019 wherein certain clarificationsweregiveninrelation to variousdoubts
related to treatment of secondary or post-sales discounts under GST.

2. Numerousrepresentationswerereceived expressing apprehensionson
theimplicationsof thesaid Circular. In view of these apprehensionsandto
ensure uniformity intheimplementation of the provisionsof thelaw across
field formations, the Board, in exercise of itspowers conferred by section
168(1) of the Central Goodsand Services Tax Act, 2017, hereby withdraws,
ab-initio, Circular No. 105/24/2019-GST dated 28-6-2019.

3. Itisrequested that suitabletrade noticesmay beissued to publicizethe
contentsof this Circular. Hindi versionwill follow.

(YogendraGarg)
Principa Commissioner (GST)
Q
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(109 Notification u/s 168 of CGST Act, 2017 prescribingthedue
date for furnishing of return in FORM GSTR-3B for the
months of October, 2019 to March, 2020

No. 44/2019-Central Tax

G.S.R. 767(E) New Delhi, the 9th October, 2019 - In exercise of the
powers conferred by Section 168 of the Central Goods and Services Tax
Act, 2017 (12 of 2017) (hereafter inthisnotification referred to asthe said
Act) read with sub-rule (5) of rule 61 of the Central Goods and Services
Tax Rules, 2017 (hereafter in thisnotification referred to asthe said rules),
the Commi ssioner, on the recommendations of the Council, hereby specifies
that thereturnin FORM GST R-3B of the said rulesfor each of the months
from October, 2019 to March, 2020 shall befurnished el ectronically through
the common portal, on or beforethe twentieth day of the month succeeding
suchmonth.

2. Payment of taxes for discharge of tax liability as per FORM

GSTR-3B.—Every registered person furnishing thereturnin FORM GSTR-
3B of thesaid rules shall, subject to the provisions of section 49 of thesaid
Act, discharge hisliability towardstax, interest, penalty, feesor any other
amount payable under the said A ct by:-debitirg the el ectronic cash ledger or
electronic credit |edger, asthe casemay be, not later than thelast date, as
specified in thefirst paragraph;on which heisrequired to furnish the said
return.

[Published in the Gazette of India dated 9-10-2019]
0

(:L’LO Notification u/s 148 of CGST Act, 2017 prescribingthedue
datefor furnishing FORM GSTR-1for registered persons
having aggr egateturnover of up to 1.5crorerupeesfor the

quarters from October, 2019 to March, 2020

No. 45/2019-Central Tax

G.S.R. 768(E) New Delhi, the 9th October, 2019 - In exercise of
the powers conferred by section 148 of the Central Goods and Services Tax
Act, 2017 (12 of 2017) (hereafter inthisnotification referred to asthe said
Act), the Central Government, on the recommendations of the Council,
hereby notifiestheregistered persons having aggregate turnover of upto 1.5
crorerupeesinthe preceding financial year or the current financial year, as
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the class of registered persons who shall follow the special procedure as
mentioned below for furnishing the details of outward supply of goods or
servicesor both.

2. Thesaidregistered personsshall furnish the details of outward supply
of goodsor servicesor bothin FORM GSTR-1 under the Central Goods
and Services Tax Rules, 2017, effected during the quarter as specified in
column (2) of the Table below till the time period as specified in the
corresponding entry in column (3) of the said Table, namely:-

TABLE
S. Quarter for which detailsin Timeperiodfor furnishing
No. FORM GSTR-1 arefurnished detailsin FORM GSTR-1
@O @ 3
1. October, 2019 to December, 2019  31st January, 2020
2. January, 2020 to March, 2020 30th April, 2020

3. Thetimelimitfor furnishing the details or return, asthe case may be,
under sub-section (2) of section 38 of thesaid Act, for themonths of October,
2019 to March, 2020 shall be subsequentlynotified in the Official Gazette.

[Published in the Gazette of India dated 9-10-2019]
0

( Notification u/s 168 of CGST Act, 2017 prescribingthedue
datefor furnishing of returnin FORM GSTR-1for regis-
tered persons having aggregate turnover more than 1.5
crore rupees for the months of October, 2019 to March,
2020

No. 46/2019-Central Tax

G.S.R. 769(E) New Delhi, the 9th October, 2019 - In exercise of the
powers conferred by the second proviso to sub-section (1) of section 37
read with section 168 of the Central Goods and Services Tax Act, 2017
(12 of 2017) (hereafter in thisnotification referred to asthe said Act), the
Commissioner, on therecommendations of the Council, hereby extendsthe
timelimit for furnishing the detail sof outward suppliesin FORM GSTR-1
of the Central Goods and Services Tax Rules, 2017, by such class of
registered persons having aggregate turnover of morethan 1.5 crorerupees
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inthe preceding financia year or the current financial year, for each of the
monthsfrom October, 2019 to March, 2020till theeleventh day of themonth
succeeding such month.

2. Thetimelimit for furnishing thedetails or return, asthe case may be,
under sub-section (2) of section 38 of thesaid Act, for themonthsof October,
2019 to March, 2020 shall be subsequently notified in the Official Gazette.

[Published in the Gazette of India dated 9-10-2019]
a

(]12) Notification u/s 148 of CGST Act, 2017 seeking to make

filing of annual return under section 44 (1) of CGST Act for
F.Y. 2017-18 and 2018-19 optional for small taxpayers
whose aggr egatetur nover islessthan Rs2 croresand who
have not filed the said return before the due date.

No. 47/2019-Central Tax

G.S.R. 770(E) New Delhi, the 9th October, 2019 - In exercise of the
powers conferred by Section 148 of the Central Goods and Services Tax
Act, 2017 (12 of 2017) (hereinafter referred to asthe said Act), the Central
Government, on the recommendationsof theCouncil, hereby notifiesthose
registered persons whose aggregate turnover in afinancial year does not
exceed two crorerupeesand whe have not furnished theannual return under
sub-section (1) of section 44'of the'said Act read with sub-rule (1) of rule
80 of the Central Goods and Services Tax Rules, 2017 (hereinafter referred
to asthe said rules) before the due date, asthe class of registered persons
who shall, in respect of financial years 2017-18 and 2018-19, follow the
specia procedure such that the said persons shall havethe optionto furnish
the annual return under sub-section (1) of section 44 of the said Act read
with sub-rule (1) of rule 80 of the said rules:

Provided that the said return shall be deemed to be furnished on the
due dateif it has not been furnished before the due date.

[Published in the Gazette of India dated 9-10-2019]
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(]13 Notification u/s 128 of CGST Act, 2017 amending No. 41/
2019 — Central Tax, dated the 31st August, 2019

No. 48/2019-Central Tax

G.S.R. 771(E) New Delhi, the 9th October, 2019 - In exercise of the
powers conferred by section 128 of the Central Goods and Services Tax
Act, 2017 (12 of 2017), the Central Government, on the recommendations
of the Council, hereby makesthefollowing amendmentsin the notification
of the Government of India in the Ministry of Finance, Department of
RevenueNo. 41/2019-Central Tax, dated the 31st August, 2019, published
inthe Gazette of India, Extraordinary, Part 1, Section 3, Sub-section (i) vide
number G.S.R. 618(E), dated the 31st August, 2019, namely:—

Inthe said notification, in the opening paragraph—

(@ inclause(ii), for thefigures, lettersand word “ 20th September”, the
figures, lettersand word “ 11th October” shall beinserted;

(b) aftertheclause(iv), thefollowing clauses shall beinserted, namely: —

“(v) theregistered personswhose principal place of businessisinthe
State of Jammu and Kashmir, having aggregate turnover of morethan 1.5
crorerupeesinthe preceding financial.year or.the current financia year, who
havefurnished, éectronically through the common portal, detailsof outward
suppliesin FORM GST R-1 of the Central Goodsand Services Tax Rules,
2017 (hereafter referred to asthe said rules), for the month of August, 2019,
on or beforethe 11th October, 2019, for failureto furnish the said FORM
GSTR-1 by the due date;

(vi) theregistered personswhose principal place of businessisinthe
State of Jammu and Kashmir, required to deduct tax at source under the
provisionsof section 51 of thesaid Act, who havefurnished electronically
through the common portal, returnin FORM GST R-7 of the said rulesunder
sub-section (3) of section 39 of the said Act read with rule 66 of the said
rules, for the month of July, 2019, on or before the 10th October, 2019,
for failureto furnish the said FORM GSTR-7 by the due date;

(vii) theregistered personswhose principal place of businessisinthe
State of Jammu and Kashmir, required to deduct tax at source under the
provisionsof section 51 of thesaid Act, who havefurnished electronically
through the common portal, returnin FORM GST R-7 of the said rulesunder
sub-section (3) of section 39 of the said Act read with rule 66 of the said
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rules, for the month of August, 2019, on or before the 10th October, 2019,
for failureto furnish the said FORM GSTR-7 by the due date;

(viii) theregistered personswhose principal place of businessisinthe
State of Jammu and Kashmir, who havefurnished, e ectronically through the
common portal, returnin FORM GST R-3B of the said rules, for themonth
of July, 2019, on or before the 20th October, 2019, for failure to furnish
the said FORM GSTR-3B by the due date;

(ix) theregistered personswhose principal place of businessisinthe
State of Jammu and Kashmir, who havefurnished, e ectronically through the
common portal, returnin FORM GST R-3B of the said rules, for themonth
of August, 2019, on or before the 20th October, 2019, for failureto furnish
the said FORM GSTR-3B by the due date.”.

Note: The principal notification No. 41/2019—Central Tax, dated the 31st
August, 2019 was published in the Gazette of India, Extraordinary vide
number GS.R. 618(E), dated the 31st August, 2019.

[Published in the Gazette of India dated 9-10-2019]
0

(]_"_4 Central Goodsand Serviees Tax(Sixth Amendment) Rules,
2019

No. 49/2019~Central Tax

G.S.R. 772(E) New Delhi, the 8th October, 2019 - In exercise of the
powers conferred by section 164 of the Central Goods and Services Tax
Act, 2017 (12 of 2017), the Central Government hereby makesthefollowing
rules further to amend the Central Goods and Services Tax Rules, 2017,
namely:-

1. (1) Theserulesmay be called the Central Goods and Services Tax
(SixthAmendment) Rules, 2019.

(2) Saveasotherwise provided intheserules, they shall comeinto
force on the date of their publicationinthe Official Gazette.

2. IntheCentra Goodsand ServicesTax Rules, 2017 (hereinafter referred
to asthe said rules), in rule 21A -

(@ insub-rule(3), thefollowing explanation shall beinserted, namely:-

“Explanation.-For the purposes of thissub-rule, the expression“ shall
not make any taxable supply” shall mean that theregistered person shall not
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issueatax invoiceand, accordingly, not chargetax on suppliesmadeby him
during the period of suspension.”;

(b) after sub-rule(4), thefollowing sub-rule shall beinserted, namely:-

“(5) Whereany order having the effect of revocation of suspension of
registration has been passed, the provisions of clause (@) of sub-section (3)
of section 31 and section 40in respect of the supplies made during the period
of suspension and the procedure specified therein shall apply.”.

3. Inthesaidrules, inrule 36, after sub-rule (3), thefollowing sub-rule
shall beinserted, namely:-

“(4) Input tax credit to be availed by aregistered person in respect of
invoicesor debit notes, the detail s of which have not been uploaded by the
suppliersunder sub-section (1) of section 37, shall not exceed 20 per cent.
of theeligiblecredit availablein respect of invoicesor debit notesthedetails
of which have been uploaded by the suppliers under sub-section (1) of
section 37.”.

4. Inthesaidrules, inrule6l,-

(@ forsub-rule(5), thefollowing sub-rule shall be substituted, with effect
fromthe 1st July, 2017 namely:-

“(5) Wherethetimelimit forfurnighing of detailsin FORM GST R-
1 under section 37 or in FORM GSTR-2 under section 38 has been
extended, thereturn specified in sub-section (1) of section 39 shall, in such
manner and subject to such conditions as the Commissioner may, by
notification, specify, befurnishedin FORM GST R-3B e ectronically through
the common portal, either directly or through aFacilitation Centre notified
by the Commissioner:

Provided that where areturnin FORM GSTR-3B isrequired to be
furnished by aperson referred to in sub-rule (1) then such person shall not
berequired to furnish thereturnin FORM GSTR-3.”;

(b) sub-rule (6) shall be omitted with effect from the 1st July, 2017.

5. Inthesadrules inrule83A,insub-rule(6), for clause(i), thefollowing
clause shall be substituted, namely:-

“(i) Every person referred to in clause (b) of sub-rule (1) of rule 83
andwhoisenrolled asagoods and servicestax practitioner under sub-rule
(2) of thesaid ruleisrequired to passthe examination within the period as
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specified in the second proviso of sub-rule (3) of thesaid rule.”.
6. Inthesaidrules, inrule9l, -

(@ insub-rule(3), with effect from the 24th September, 2019, after the
words* application for refund”, thewords* on the basis of aconsolidated
payment advice:” shall beinserted;

(b) after thesub-rule(3), with effect from the 24th September, 2019, the
following sub-rule shall beinserted, namely:-

“(4) The Central Government shall disburse the refund based on the
consolidated payment adviceissued under sub-rule(3).”.

7. Inthesaidrules, inrule 97, -

(a) after sub-rule(7), witheffect fromthe 1st July, 2017, thefollowing sub-
rule shall beinserted, namely,-

“(7A) The Committee shall make availableto the Board 50 per cent.
of the amount credited to the Fund each year, for publicity or consumer
awarenesson Goods and Services Tax, provided theavailability of fundsfor
consumer welfareactivitiesof the Department of Consumer Affairsisnot less
than twenty-five crore rupees per annuny.”;

(b) insub-rule(8), with effect fromthe 1st July, 2017, clause (e) shall be
omitted.

8. Inthesadrules, inrulell?,x

(@ insub-rule(1A)for thefigures, lettersand word “31st March, 20197,
thefigures, lettersand word “ 31st December, 2019” shall be substituted.

(b) insub-rule(4), inclause(b),in sub-clause (iii), inthe proviso for the
figures, lettersand word “ 30th April, 2019”, thefigures, lettersand word
“31st January, 2020” , shall be substituted.

9. Inthesaidrules, inrule 142, -
(a) after sub-rule (1) thefollowing sub-rule shal beinserted, namely:-

“(1A) The proper officer shall, before service of noticeto the person
chargeablewith tax, interest and penalty, under sub-section (1) of Section
73 or sub-section (1) of Section 74, asthe case may be, shall communicate
the detailsof any tax, interest and penalty asascertained by the said officer,
in Part A of FORM GST DRC-01A.";
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(b) insub-rule(2), after thewords*in accordance with the provisions of
theAct”, thewords, figuresand brackets*, whether on hisown ascertainment
or, ascommunicated by the proper officer under sub-rule (1A),” shall be
inserted,

(c) after sub-rule(2) thefollowing sub-ruleshal beinserted, namely:-

“(2A) Wherethe person referred to in sub-rule (1A) has made partial
payment of the amount communicated to him or desires to file any
submissions against the proposed liability, he may make such submissionin
Part B of FORM GST DRC-01A." .

10. Inthesaidrules, after FORM GST DRC-01, thefollowing form shall
beinserted, namely:-

“FORM GST DRC-01A
Intimation of tax ascertained as being payable under section 73(5)/74(5)
[See Rule 142 (1A)]
Part A
[full text of Form not produced here]

Part B
Reply to thecommuni cation forpayment beforeissue of Show CauseNotice
[See Rule 142 (2A)]
[full text of Form not produced here]

[F. No. 20/06/07/2019-GST]
RUCHI BISHT, Under Secy.

Note: Theprincipal ruleswere published inthe Gazette of India, Extraor-
dinary, Part 11, Section 3, Sub-section (i) vide notification No. 3/2017-
Central Tax, dated the 19th June, 2017, published vide number GS.R.
610(E), dated the 19th June, 2017 and last amended vide notification No.
33/2019-Central Tax, dated the 18th July, 2019, published vide number
G.S.R. 513(E), dated the 18th July, 2019.

[Published in the Gazette of India dated 9-10-2019]
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(2019) 63 TLD 257 In the High Court of M.P.
Hon'ble S.C. Sharma & Shailendra Shukla, JJ.

In Reference

Vs.

Manglam Cement Limited, Indore

Tax Reference No. 4/2019, 5/2019, 6/2019 & 9/2019

July 25, 2019

Deposition : In favour of assessee

Reference - Quantity discount given monthly by way of credit
notes - M.P. High Court concluded that the assessee is entitled for
trade discount given monthly by way of credit notes from the total
turnover for arriving at taxableturnover and remanded thematter to
the Appellate Board for fresh decision in view the law laid down in
thecaseof Titan IndustriesLimited and in light of theanswer tothe
reference.

Reference answer ed accor dingly

Cases referred :

*  BPL Ltd. Vs. Asstt. CCT, Bhopal:(2014)'52 TLD 276 (MP); (2014) 24
STJ 252

* |FB Industries Ltd. Vs. State of Kerala (2014) 53 TLD 1 (SC); (2012)
49 VST 1 (SC); (2012) 20 ST.3-485

*  Titan Industries Limited Vs. CCT, M.P. & Others (2016) 28 STJ612 (MP)
:: ORDER ::
Partiesthrough their counsel.
Regard being had to the similitudein the controversy involved in the
present cases, these Tax References were analogously heard and by a

common order, they are being disposed of by this Court. Facts of the Tax
Reference N0.4/2019 are narrated hereunder.

The present Tax Reference hasbeen received from the Madhya Pradesh
Commercia Tax Appellate Board, Bhopal under Section 70 of the Madhya
Pradesh Commercia Tax Act, 1994. Thereference made by the Board reads
asunder:-

“Whether on the factsand circumstances of the case, the Madhya
Pradesh Commercia Tax Appellate Board wasright inlaw in holding
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that asper the provisionsof the MadhyaPradesh Commercial Tax Act,
1994 and the definitionsin Sections 2(u) and 2(z) therein, quantity
discount given monthly by way of credit notescannot be deducted from
total turnover for arriving at taxableturnover.”

The facts of the case reveal that the assessee in the present case,
M/s. Manglam Cement Limited, isacompany dealing with cement and having
sales depots in the State of Madhya Pradesh. The goods are received as
Stock Transfer from thefactoriessituated at Rgjasthan. An assessment order
was passed on 16-1-2008 and the claim of deduction in respect of the
amount of trade discount was disallowed on the ground that discount was
not shown inthetrading invoices.

M/s. Manglam Cement Limited preferred an appeal against the order
passed by the assessing authority and the appellate authority vide order dated
11-11-2008 has dismissed the appeal. Thereafter, a Second Appeal was
preferred before the Tribunal and the Tribunal has dismissed the Second
Appeal also vide order dated 31-8-2012. Thereafter, the assessee has
preferred an application under Section 70(1) of the Madhya Pradesh
Commercial Tax Act, 1994 before the Madhya Pradesh Commercial Tax
Appellate Board dated 31-8-2012 and it was argued on behalf of the
Company that the price is decided-and citcul ated amongst the dealers so
that there will be pre-intimation of price ultimately to be paid by the
purchasing dealers for purchasesymade by them. The price structure
circulated also consists of quantity discount on monthly purchases by the
stockigts. It wasargued that the assess ng authority and the appel late authority
haveerroneoudy rejected the claim of deduction of theamount of credit notes
for the quantity discount from the taxableturnover. A prayer was madeto
refer the question before this Court.

It is pertinent to note that the claim in question wasraised right from
the assessment stageto the stage of Second Appeal, which hasbeen decided
by the Appellate Board.

Learned counsel hasargued beforethis Court that the deduction claimed
by the Company could not have been disallowed in light of the judgment
delivered in the case of Titan Industries Limited Vs. CCT, M.P. &
Others reported in (2016) 28 STJ 612 (MP).

Paragraphs - 24, 25 and 27 of the judgment delivered in the case of
Titan Industries Limited (supra), which are relevant for answering the



2019) 259

present reference reads as under:-

“24. The Hon' ble Supreme Court in the case of | FB Industries
Ltd Vs. Sate of Kerala (2014) 53 TLD 1 (SC); (2012) 20 STJ
485 (SC); (2012) 49 VST 1 has held that the discount through credit
noteissued even subsequent to asalewithout their mentioninthesale
voucher of the bill is permissible. It has been held that claim for
deduction of theamount of trade discount cannot be disallowed only
on the ground that the discount amount were not showninthesae
invoice or the bills issued. The Supreme Court has held that once
allowing of discount is established from the material available on
record, the same has to be allowed.

25. Thedecision of theApex Court inthe case of | FB Industries
Ltd Vs. Sate of Kerala (2014) 53 TLD 1 (SC); (2012) 20 STJ
485 (SC); (2012) 49 VST 1, has been recently followed by the
Division Bench of the Principal Seat at Jabal pur in the case of BPL
Ltd. Vs. Assistant CCT, reported in (2014) 52 TLD 276 (MP);
(2014) 24 STJ 252 and has held that the appellant therein isentitled
to deduction of discount allowed asper.ordinary trade practice by way
of credit noteswithout showing samein salebill. Thedecision of the
Division Bench in the case of BPL L4d. (supra) has been further
followed by the Division Benchiof this Court in the case of
M/s. D & H Secheron Pyt. Ltd:Vs. Stateof M.P., passed in W.P.
No0.14547 of 2010 on 5-8-2014.

27. Onthebasisof discussion made herein-above aninthelight of
the law laid down by the Apex Court in the judgment of |FB
IndustriesLtd Vs. Sateof Kerala (2014) 53TLD 1 (SC); (2012)
20 STJ485 (SC); (2012) 49 VST 1, that the claim for deduction of
the trade discount and performance incentive discount could not be
disallowed solely on the ground that the discount amount were not
showninthesaeinvoices. TheApex Court hasexplaned thejudgment
of Deputy Commissioner of Sales Tax Vs. Advani Oerlikon Pvt.
Ltd. (2005) 7 STJ 768 (SC); 1980 45 STC 32 in para 30 of the
caseof IFB IndustriesLtd. (supra). Thusweare of theview that the
learned authorities have erred in law in rejecting the claim of the
petitioner for grant of trade discount and, therefore, we are unableto
sustainthe order of the appellate and assess ng authority coming under
the writ petition. The impugned ordersin all the writ petitions are
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quashed. The case of the petitioner for the respective assessing period
are remitted to the assessing authority with a direction to make
assessment and pass a fresh order in accordance with law on the
aforesaid judgment. The assessing authority shall not reject the
petitionersclaim for exemption of theamount of trade discount solely
on theground that the discount amount was not shownintheinvoice
price”

Learned Government Advocate hasfairly stated before this Court that
theissueinvolvedinthe present case has been concluded by the judgment
delivered inthe case of Titan IndustriesLimited (supra), however, he has
stated that a Special Leave Petition hasbeen filed and the sameis pending
beforethe Hon' ble Supreme Court. He hasfurther argued that theno interim
order has been granted in the matter.

Inlight of the aforesaid, asthe controversy involved inthe present case
stands concluded on account of thejudgment delivered inthe case of Titan
Industries Limited, (supra), the reference is answered in favour of the
assessee reads as under:-

“In the facts and circumstances of the case, the Madhya Pradesh
Commercia Tax Appellate Boardhaserred inlaw in holding that as
per the provisions of the MadhyaPradesh Commercia Tax Act, 1994
and thedefinitionsin Sections2(u).and 2(z) therein, quantity discount
given monthly by way of €redit-notes cannot be deducted from total
turnover for arriving at taxable turnover”.

The net result isthat the assesseeis entitled for trade discount given
monthly by way of credit notesfromthetotal turnover for arriving at taxable
turnover.

Thematter isremanded back to the Madhya Pradesh Commercial Tax
Appdllate Board, Bhopd to decidethe Second Appedl afresh keepinginview
the law laid down in the case of Titan Industries Limited (supra) and in
light of the answer to the reference.

It isneedlessto mention that the order passed by the Madhya Pradesh
Commercia Tax Appd late Board, after theremand, shdl certainly be subject
tofina outcome of the Special L eave Petition, whichispending, asinformed
by the learned Government Advocate.
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With the aforesaid, the present Tax Reference stands disposed of. The
connected Tax References (Tax Reference N0s.5/2019, 6/2019 & 9/2019)
also stand disposed of.

The order passed by this Court shall govern the connected references
(Tax Reference N0s.5/2019, 6/2019 & 9/2019) also.

Let a copy of the order passed by this Court in the present case be
kept in thefile of connected Tax References al so.

a

(2019) 63 TLD 261  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Emrald HeightsInternational School, Indore
Case No. : 11/2019

Advance Ruling No. : 13/2019

August 20, 2019

AAR-MP - Feesreceived by School for conference- Consideration
received by the school from the participant school(s) for participation
of their studentsand staff in theimpugned conference would not be
exempted under entry No. 66 or entry No. 1 or entry No. 80 or any
other entry of the Notification,

:: PROCEEDINGS ::

(Under sub-section (4) of 'Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goods & Services Tax Act, 2017
(hereinafter also referred to CGST Act and SGST Act respectively) by
M/s. Emrald Heights International School (hereinafter referred to asthe
Applicant), not registered but desirous of obtaining registration under the
Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
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the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. BRIEFFACTSOF THE CASE:

3.1 Emerald Heights School Samiti is aregistered Society (hereinafter
referred as” Society”) for the promotion of education and registered under
M.P. Societies Act, 1971 bearing registration N0.10981 and is also
registered asaCharitableingtitution ‘ under Section 12A of the Income Tax
Act’ 1961.

3.2 Emerald Heights School Samiti ownsand runs The Emerald Heights
International School (hereinafter referred as* the School” or “theApplicant™)
and according to the applicant the Society isnot engaged in any other activity
and does not derive any other income other than from the School.

3.3 The School isan Educational Institution and inter-alia, engaged inthe
providing world classeducation to its students upto Higher Secondary only.
The School issituated in Indore and affiliated with the “ Central Board of
Secondary Education (CBSE)”.

3.4 Theschool isnot registered with the Goods & Service Tax Department
asitisproviding education services.

3.5 The school is affiliated and.associated with various National and
I nternational Organi zationswhichraremainly activeto promote education and
sportsworld wide. Amongst various organi zations the school isalso member
school of an association namely-“Round Square”. (hereinafter referred as
“Round Square” or “the " association”), which according to the applicant is
also acharitable organization registered asa*“ Charity” in England bearing
Charity Number 327117.

3.6 TheAssociaionisaninternationdly diversenetwork of 200 like-minded
schoolsin 50 Countries. They connect and collaborateto offer world-class
programmesand experiencesthat develop globa competence, character and
confidencein the studentsand bringstogether aculturally diverse network
of schools to develop intercultural understanding in their students. For
achieving these goal s, the associ ati on organizes conferencesfor studentsand
staff of itsmember Schoolson regular intervalsin various partsof theWorld.

3.7 Themembers of the association organize educative conferencesfor
Studentsand staff of member schoolsof associationfromtimetotimeinline
with the philosophy of the association. AstheApplicant isamember school



2019) 263

of the organisation, they intend to hold one such educational conference/
gathering (hereinafter referred to asthe“ Conference”) in Indore, India.

3.8 Thisglobal cultural gatheringwill bring to Indiastudentsand teachers
from up to 200 schoolsin 50 countries around the world - the mg ority of
them registered charities—to develop their cultural understanding, debate
topical issuesthat sensitise them to the community they arevisiting, forge
friendships, carry out social service and develop mind, body and soul through
arange of culturally immersive experiencesincluding local expeditions,
gporting activities, and mindful practices, most especially adaily programme
of yoga.

3.9 TheApplicant and the Association intend to enter into an agreement
(Proposed agreement) for hosting and managing the conference/gathering.
The Proposed agreement clearly mentionsthat the school shall act asHost
of the Conferenceinitsown right asPrincipal and shall not be deemed to
be acting as an Agent of the Association.

3.10 Asper the Proposed agreement, the applicant is responsible to hold
the conference engaging appropriately skilled, trained and experienced
personnel and sufficient financial and material resources. Thisshall include
planning the conference, inviting the partici pants; arranging theaccommodation,
food etc., organizing and managing the eventsin the conference etc.

3.11 Considerationfor performing theabovefunctionsto cover the expenses
of the conferencewould flow fromthe Round Square member schools (many
of such member schoolsare based outside India) in theform of feeaong
with the list of individual student and staff attendees to the Applicant.
According to the applicant no surplusisexpected to be generated fromthe
Conference. Surplus, if any, shall betransferred back to the A ssociation.

4. QUESTIONSRAISED BEFORE THEAUTHORITHY:

Thefollowing questions have been posted beforethe Authority inthe
goplication:-

a.  Will the consideration received by the school from the participant
school(s) for participation of their studentsand staff in the conference
would be exempted under entry No. 66 or entry No. 1 or entry No.
80 or any other entry of the Notification N0.12/2017 - Central Tax
(Rate) or will be chargeable to GST under CGST Act, 2017 & MP
GST Act, 2017 or IGST Act, 2017?
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b. If not exempted then what would be the appropriate category of the
service and the appropriate Tax Rate?

c.  What would be the Place of Supply for such services?

d. Whether exemption provided to service providersof catering, security,
cleaning, house-keeping, transportation etc. to an educationd ingtitution
upto higher secondary be available to the Service Providers of the
Applicant for servicesrelated to such conference.

e.  Whether ITCwouldbedligibleof al theinput servicesavailed for the
purpose of the above conference?

5. CONCERNED OFFICER’SVIEW POINT:

The Concerned Officer Submitted that the servicesraised under the
guestionisnot eligiblefor exemption. Therate of tax applicable shall bethe
rate applicableto the respective services. AAR cannot decide the place of
servicesand I TC shall be available according to the provisions of the law.

6. RECORD OF PERSONAL HEARING:

Shree Vandit Sanghi, CA of the applicant for personal hearing. He
reiterated submissions already made inthe application. TheApplicantin
support of hisargument stated that -

A. () Servicesprovided by an educational institution to its students,
faculty and staff are exempt under the GST Law.

In this context, the entry 66 of the Notification No. 12/2017-
Central Tax (Rate), which hasbeen exempted from the GST, reads
asunder:-

“ Services provided -

(a) by an educational institution to its students, faculty and
staff;

(aa) by an educational institution by way of conduct of
entrance examination against consideration in the form of
entrance fee

(b) to an educational institution, by way of,-
() transportation of students, faculty and staff;

(ii) catering, including any mid-day meals scheme
sponsored by the Central Gover nment, Sate Gover nment
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or Union territory;
(ilf) security or cleaning or house-keeping services
performed in such educational institution;

(iv) services relating to admission to, or conduct of
examination by, such institution;

Provided......................."

For the purposes of the above entry, the educational institution has
been defined under the clause 2(y) of the Notification No. 12/2017-
Central Tax (Rate), as under

“educational institution” means an ingtitution providing
services by way of;-

(i) pre-school education and education up to higher secondary
school or equivalent;

(if) education as a part of a curriculum for obtaining a
qualification recognised by any law for thetime being in force;

(ii1) education as a part of an approved vocational education
course;”

(i) Asperthe above exemption entry, the services provided by any
educationa ingtitution to itsStudents, faculty and staff are exempt from
GST. Also, services provided to an educational institution for
transportation of students, catering and some other specified services
are exempt from GST.

TheApplicant further stated that in the present context, thereis
no doubt in thefatt that the applicant isan educational institution for
the purposes of the above exemption entry as they are providing
education upto Senior Secondary level to the students.

TheApplicant further submitted that being an educationd ingtitution,
theapplicant isentitled to theexemptionsfromthe GST for itsfunctions
covered under entry 66 of the Notification 12/2017-Central Tax (Rate).
Oneof such functionsis- provision of servicestoitsstudents, faculty
and staff.

Inthe present case, the gpplicant woul d be organizing aconference
for the students over aperiod of six-seven daysduring thetime period
from 16th September 2019 to 13th October 2019. The attendees of



266 Tax Law Decisions (Vol. 63

the conference would include students and teachers of the applicant
school aswell asthe studentsand teachersfrom different schoolswho
are member of the* Round Square’ . The objective of the conference
Isto bring to India students and teachers from up to 200 schoolsin
50 countriesaround theworld - themgj ority of them registered charities
-to alow for thestudents' |eadership and creativity while ensuring the
individual development of every pupil including academic, Physical,
cultural and spiritual aspectsinaglobal perspectiveand alsoto develop
their cultural understanding, debatetopical issuesthat sensitisethemto
the community they are visiting, forge friendships, carry out social
service and devel op mind, body and soul through arangeof culturally
immersive experiencesincluding local expeditions, sporting activities,
and mindful practices, most especially adaily programme of yoga.
Accordingly, the servicesunder the agreement are practically the

servicesto beprovided by an educational institution to the students, and
hence, merit exemption under the entry 66 to the Notification No.12/
2017-CT(Rate).
(i) The services of educative conference to be provided by the
Applicant to the studentswould merit consideration under the service
category of ‘education services'.

B. (i) Servicesby anentity registered under section 12AA of thelncome
Tax Act by way of Charitableactivitiesare exempt under the GST Law.

The applicant argued that in this context, the entry 1 of the
Notification N0.12/2017 - Centra Tax (Rate), which hasbeen exempted
from the GST, reads as under:-

Services by an entity registered under section 12AA of the
Income Tax Act by way of Charitable activities.

“ charitable activities’ means activities relating to -

() e
(if) advancement of religion, spirituality or yoga

(i) Theapplicant submitted that being a12AA registered educational
ingtitution, the applicant isentitled to the exemptionsfrom the GST for
itsfunctions covered under entry 1 of the Notification 12/2017-Central
Tax (Rate). One of such functions is - advancement of religion,

Spirituality or yoga,
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Inthe present case, the applicant would be organizing aconference
for the students over aperiod of six-seven daysduring thetime period
from 16th September 2019 to 13th October 2019. The attendees of
the conference would include students and teachers of the applicant
school aswell asthe studentsand teachersfrom different schoolswho
are member of the* Round Square’ . The objective of the conference
Isto bring to India students and teachers from up to 200 schoolsin
50 countriesaround theworld - themgj ority of them registered charities
-to alow for thestudents' leadership and creativity while ensuring the
individual development of every pupil including academic, Physical,
cultural and spiritual aspectsinaglobal perspectiveand alsoto develop
their cultural understanding, debatetopical issuesthat sensitisethemto
the community they are visiting, forge friendships, carry out social
service and devel op mind, body and soul through arangeof culturally
immersive experiencesincluding local expeditions, sporting activities,
and mindful practices, most especially adaily programme of yoga.

(i) Accordingly, the servicesunder the agreement are practically the
exempted services to be provided by 12AA registered educational
institution, and hence, merit exemption under the entry 1 to the
Notification N0.12/2017-CT(Rate).

C. () Servicesbyway of training orcoachinginrecreationa activities
relating to -
(a) Artsor culture or

(b) Sportsby charitable entities Registered under section 12AA
of the Income Tax Act.

are exempt under the GST Law.

In thiscontext entry 80 of the Notification N0.12/2017 - Central
Tax (Rate), which has been exempted from the GST, reads as under:-

Services by way of training or coaching in recreational
activities relating to-

(a) Arts or culture or

(b) Sportsby charitable entities Registered under section 12AA
of the Income Tax Act.

(i) Theapplicant argued that being a12AA registered educational
ingtitution, the applicant isentitled to the exemptionsfromthe GST for
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itsfunctions covered under entry 80 of the Notification 12/2017-Central
Tax (Rate). Oneof suchfunctionsisactivitiesresultingintraining relating
to Arts, Culture and Sports.

Inthe present case, the applicant woul d be organizing aconference
for the students over aperiod of six-seven daysduring thetime period
from 16th September 2019 to 13th October 2019. The attendees of
the conference would include students and teachers of the applicant
school aswell asthe studentsand teachersfrom different schoolswho
are member of the* Round Square’ . The objective of the conference
isto bring to India students and teachers from up to 200 schoolsin
50 countriesaround theworld - themgj ority of them registered charities
-toalow for the students' |eadership and creativity while ensuring the
individual devel opment of every pupil including academic, Physical,
cultural and spiritual aspectsinaglobal perspectiveand alsoto develop
their cultural understanding, debatetopical issuesthat sensitisethemto
the community they are visiting, forge friendships, carry out social
service and devel op mind, body and soul through arangeof culturally
immersive experiencesincluding local expeditions, sporting activities,
and mindful practices, most especially adaily programme of yoga.

(i) Accordingly, theservicesunder theagreement includethat resulting
totraininginrecreational activitiesyelating toArts, cultureand Sports
and hence, being registered u/s 12AA of the Income tax act merit
exemption under theentry 80totheNotification N0.12/2017-CT(Rate).

D. Asfortheservicesto be procured by the Applicant for the purposes
of the conference, the servicesby way of transportation to the students,
faculty and staff; catering, and security or cleaning or house-keeping are
exempt under entry 66 of the Notification No. 12/2017-Central Tax
(Rate), asthe serviceswould be received by the applicant who isan
educational ingtitution. Accordingly, any such servicesreceived by the
Applicant for the purposes of the conference would merit exemption
from GST.

E. Theparticipantsinthe conferencewould befromwithin Indiaaswell
as from outside India. Therefore, the two-respective provisions for
ascertaining the place of supply inthe present casewould be clause (5)
of section 13 of the Integrated Goods & Services Tax Act, 2017 and
clause (6) of Section 12 of the Integrated Goods & Services Tax Act,
2017.
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i.  Clause (5) of section 13 which applies in case of attendees from
international schools (cross-border)

“ The place of supply of services supplied by way of admission
to, or organisation of a cultural, artistic, sporting, scientific,
educational or entertainment event, or a celebration, conference,
fair, exhibition or similar events, and of services ancillary to such
admission or organisation, shall be the place where the event is
actually held.”

ii. Clause (6) of section 12 which applies in case of attendees from
domestic schools (withinIndia)

“ The place of supply of services provided by way of admission
toacultural, artistic, sporting, scientific, educational, entertainment
event or amusement park or any other place and services ancillary
thereto, shall be the place where the event isactually held or where
the park or such other place is located.”

In both the above cases, the place of supply would be the place
of event, i.e. the State of Madhya Pradesh.

In the backdrop of the above facts and the legal position as
understood by us, we place our‘questions regarding taxability, of the
education servicesof conference tabe provided by the A pplicant under
the agreement before the’Advance Ruling authority of the State of
Madhya Pradesh.

7. DISCUSSIONS AND FINDINGS:

7.1 Wefindthat the question before us broadly pertainsto classification of
the servicequestion, input tax rebate and therate of duty applicableon supply
of such service. We, therefore observethat theissue before usis squarely
covered under Section 97(2)(a) and therefore we admit the application for
congderation.

7.1 Wehave carefully considered the submissions made by the applicant
inthe application and during time of personal hearing.

7.2 Thefirst question onwhich theApplicant seeksan Advance Rulingis
—Will the consi deration received by the school from the participant school (s)
for participation of their students and staff in the conference would be
exempted under Entry No. 66 or Entry No. 1 or Entry No. 80 of the
Notification No. 12/2017-Central Tax (Rate) :
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7.3 After goingthroughtheprovisonsof Act/Rules/notificationitisclear thet
Supply of al servicesto an Educational Institution are not exempt. Only the
specified servicesare exempt. For exampl e, even the entrance examinations
conducted by an Educational Institution will not be exempt, if thereisno
specific clausefor itsexemption.

7.4 Similarly, supply of services pertaining to transportation of students,
faculty and staff is exempt only because of ligibility of an Educational
I nstitution for exemption for educational servicesfor pre-school education
and education up to higher secondary school or equivalent.

7.5 supply of such services to an Educational Institution for any other
purpose, say for education beyond higher secondary level, shall not be
exempt.

7.6 Now let us seethe exemption to such servicesin different entries of
Notification No. 12/2017-Central Tax (Rate). dt. 28-6-2017.

Entry 1 ispertaining to Services by an entity registered u/s12AA of
the Income-tax Act, 1961 by way of charitable activities. Thisclauseisnot
applicableto the proposed activities to be carried on by the applicant, as
the School is not an entity registered u/s 12AA of |.T. Act for charitable
activities

Clause (a) of Entry 80 is nat’applicable to the proposed activitiesto
be carried on by the applicant, asthe said clause is applicable to services
by way of training or coaching in'recreational activitiesrelatingto artsor
culture,

The activities of holding educational conference / gathering of of
students. faculty and staff of other Schools, can not be said to betraining
or coachingin recreational activitiesrelatingto artsor culture.

Clause (b) of Entry 80 is aso not applicable, as the said clause is
applicableto servicesby way of training or coaching inrecreationa activities
relating to sports by charitable entitiesregistered u/s 12AA of |.T. Act.

7.7 Now thereremains entry 66.

e Clause (a) of Entry 66 is pertaining to services provided by an
educational ingtitutionto its students, faculty and staff.
Theactivitiesof holding educationa conference/ gathering of students,

faculty and staff of other Schools, can not betreated as services provided
by an educational institution to its students, faculty and staff;
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o Clause(ag) of Entry 66 ispertaining to conduct of entrance examination.
Therefore, thisclauseisnot applicableto the activities of holding educational
conference/ gathering of studentsand staff of other Schools;

e Clause(b)(i) of Entry 66 is pertaining to transportation of students,
faculty and staff. This clause is not applicable to holding of educational
conference/ gathering of students and staff of other Schools. Thisisalso
because such other Schools may or may not be providing educational
servicesfor pre-school education or education up to higher secondary school
or equivaent.

e Clause(b)(ii) of Entry 66 ispertaining to the services provided to an
educationd ingtitution by way of catering. Thisclause shal not be applicable
to catering services provided to an educational institution for holding of
educational conference/ gathering of studentsand staff of other Schools,
becausethe activities of organising an educational conference/ gathering of
studentsand staff of other Schools, itself isnot eligiblefor exemptioninany
of the Entries of Notification No. 12/2017-Central Tax (Rate).

It can not be contended that supply of certain servicesto an educational
ingtitute should be exempt from tax, evenif such catering servicesarefor
organizing an educationa conference/ gathering of studentsand staff of other
Schools, otherwise, the supply of; catering services to an educational
ingtitution for any other non-exempted activitieswould aso becomedigible
for exemption, which can not'be théintention of the Legidature.

e Sameprinciplewill apply for deciding thedligibility for exemptionto
Security or cleaning or house-keeping servicesperformed in such educational
institution. If such servicesarefor security or cleaning or house-keeping of
the premises of the educational institution, then the same shall be exempt,
otherwise the same shall not be exempt from tax. If the educational
conference/ gathering of studentsand staff of other Schoolsisat some other
place, then the same shall not be exempt from tax.

7.8 The second question raised by the applicant reads as follow -

If not exempted then what would be the appropriate category of the
service and the appropriate Tax Rate ?

7.9 Theauthority isof opinionthat variousservicesprovided for organizing
an educational conference/ gathering of studentsand staff of other Schooals,
shall beliableto tax at the rate applicable to the respective services. For
example, the catering servicesshall heliableto tax @ 5% (2.5% + 2.5%)
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without eligibility for Input tax credit. Similarly, the services of security or
cleaning or house-keeping services shall beliableto tax @ 18%.

7.9 Thethird question raised by the applicant reads asfollow -
What would be the Place of Supply for such services?

7.10 According to the provisions of the Act to decide the Place of supply
isbeyond thejurisdiction of AAR.

7.11 Thefourth question raised by the applicant reads asfoll ow-

Whether exemption provided to service providersof catering, security,
cleaning, house-keeping, transportation etc. to an educationa institution up
to higher secondary be availableto the Service Providers of theA pplicant
for servicesrelated to such conference?

7.12 Authority isof the opinionthat Exemption provided to service providers
of catering, security, cleaning, house-keeping, transportation etc. to an
educational institution up to higher secondary shall not be available for
services provided for such conference.

7.13 Thefifth question raised by the applicant reads asfollow-

Whether ITCwould beéligibleof al theinput servicesavailed for the
purpose of the above conference 2

7.14 On this question the provision of the act very clear that no I TC shall
beavailableonfood and cateting, asrateis5% without ITC. ITCinrespect
of other services shall be available as per provisions of the GST Act and
theRules.

RULING

(Under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya 1 Pradesh Goods and Services Tax Act, 2017)

A. Theconsideration received by the school from the participant school ()
for participation of their studentsand staff in theimpugned conferencewould
not be exempted under entry No. 66 or entry No. 1 or entry No. 80 or
any other entry of the Notification No. 12/2017 - Central Tax (Rate) or will
be chargeable to GST under CGST Act, 2017 & MP GST Act, 2017 or
IGST Act, 20177 and concurrent notifications issued by the State Tax
authorities.

B. Theauthority isof opinionthat variousservicesprovided for organizing
theimpugned conference/ gathering of studentsand staff of other Schools,
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shall beliableto tax at the rate applicable to the respective services.
C. Todecidethe place of supply isbeyond thejurisdiction of AAR.

D. Authority isof the opinion that Exemption provided to service providers
of catering, security, cleaning, house-keeping, transportation etc. to an
educational institution up to higher secondary shall not be available for
services provided for theimpugned conference for which the applicant has
askedfor ruling.

E. Onthefifth question raised by the applicant, theauthority isof opinion
that the provision of theact very clear that no I TC shall beavailableonfood
and catering, asrate is 5% without ITC. ITC in respect of other services
shall be available as per provisions of the GST Act and the Rules.

8.2 Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a

(2019) 63 TLD 273  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Directoratecof Skill Development, Bhopal

Case No. : 09/2019

Advance Ruling No. : 10/2019

July 18, 2019

AAR-MP - Directorate of Skill Development, Bhopal shall be
liable to pay IGST on import of Service under Reverse Charge
M echanism for businessin termsof Notification No. 10/2017-IT(R).

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. Thepresent application has been filed u/s 91 of the Central Goods &
Services Tax Act, 2017 and MP Goods & Services Tax Act, 2017
(hereinafter also referred to CGST Act and MPGST Act respectively) by
M/s. Directorate of Skill Development (hereinafter referred to as the
Applicant), registered under the Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
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provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. BRIEFFACTSOF THE CASE:

1. M/s Director of SkillsDevelopment Department of Technical Education
Skill Development and Employment Govt. of Madhya Pradesh
(hereinafter referredto as* the Applicant’), having their registered office
at Global Skill Park ITI Building Raisen Road Govindpura Bhopal
MadhyaPradesh isunregisteredin GST.

2. Theproject for the Establishment of Centrefor Occupational Skills
AcquisitionwithintheGlobal SkillsPark (herein after referred asGSP)
in Bhopal, Madhya Pradesh was awarded to Directorate of Skill
Devel opment, Department of Technical Education, Skill Development
& Employment, Government of Madhya Pradesh.

3. The said Project will assist the Government of Madhya Pradesh
(GOMP) in transforming its technical and vocational education and
training (TVET) system to create a skilled workforce that meetsthe
evolving development needsof the state.

4. Theproject will establishanew advanced TVET Indtituteof internationa
standardsto introduce high.quality, technology oriented skillstraining
for the state’ s priority sectors.

5. ITE Education Services Pte. Ltd, a Singapore based Consultancy
Company having itsregistered officeat I TE Headquarters, BIKA, A2-
01, 2 Ang Mo Kio Drive, Singapore 567720 is to provide certain
Conaulting ServicestotheDirectorate of Skill Development for thesaid
Project.

6. Anagreement wasexecuted on 28-9-2018 between Directorate of Skill
Development, Department of Technical Education, Skill Development
& Employment, Government of Madhya Pradesh (“Client”) and ITE
Education Services Pte. Ltd, aSingapore based Consultancy Company.

7. TheProjectisto beexecuted by the I TE Education Services Pte. Ltd,

Singapore between Nov. 2018 to May 2023 thetotal consideration has
been decided to be USD $ 38,12,740/- .Which is to be paid in 11
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10.

11.

12.

13.

14.

instalments.

In thisregard applicant reproduce the Clause 38.1 of the Agreement
describing the consideration agreed between the parties:-

The Contract priceisUS$ 3,812,740 (inclusive of Consultant country
taxes). The lump sum amount is exclusive of provisional sums and
contingency, which will be covered separately under the project, if
required.

Thelump sum amount isexclusiveof al Indian taxes, leviesand duties
imposed by the Applicable Law. If the Applicable Law requires any
Indian taxes, leviesor dutiesto be paid, the Consultant shall be entitled
toinvoicethe Client for ahigher amount such that, after the payment/
witholding of therelevant Indian taxes, leviesor duties, the Consultant
shall receivetheoriginal amountsstatein Appendix C.

The GSPwould benchmark quality skillstraining ingtitutionsin order to
arrive at desired competency standardswith an appropriate assessment
mechanism and offer market responsive employability skillstraining
acrossvariouslearner segmentsleading to -

a.  Wage Employment —Regional, National & International
b. Sdf-Employment

c. Group Entrepreneurship

d. Incubationof ancillary start-ups

The Global skill park will impart Training to 10,000 studentsevery year
by trainersof international standard. The park will function onthespirit
of ‘With Industry-For Industry’ and the Trained studentswill begiven
placement in Indiaand outside Indiaat international level.

Some Key features of GSP:-

a.  International Training Method with On-Job trainings.

b. World ClassIndustrial Machinery, Tools& Equipment’s.

c. Stateof art classrooms, workshopsand other facilitiesfor students.
d

Partnership with Institute of Technical Education Singaporefor
course curriculum and teacher training.

Global SkillsPark (GSP), isanew-ageworld classtechnical training
institution for providing career cluster curriculum skilling coursesand
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opportunitiesof overseasemployment, isgetting established in Bhopal,
MadhyaPradesh, India.

15. GSPwill provideworld-classtechnica training in precision engineering
sector with six career oriented trades namely Conventional Lathe,
Conventional Milling, CNC Milling, CNC Turning, Surface Grinding
and Machining and Metrology with soft skillsadd on courseslike T
Skillsand Communication Skills.

16. Asthedtate of MadhyaPradeshisdevel oping state of Indiaand mainly
dependent of agricultura activitieshence government wantsto stimulate
theindustrial growth in the State of M.P. .

To promotethisobjective skilled manpower isthe need of the hour
keeping thisobjectivein mind the Global skill Park isbeing established.
Thereisno commercial or businessmotive behind establishment of this
GSP hence the activity being performed by the Directorate of Skill
development isthe execution of functions entrusted to the government
henceit cannot be considered as BusinessActivity.

4. QUESTIONSRAISED BEFORE THEAUTHORITHY:-

The applicant desired to know, whether the servicesreceived by it from
aprovider of service located in a pon taxable territory would attract the
provision of sec 5(3) read dong with NatificationNo 10/2017 IT(R). In other
words, whether gpplicant isligbleto pay tax under reversechargemechanism
on the transaction mentioned above?

5. CONCERNED OFFICER’'SVIEW POINT:

The Concerned Officer Submitted that Applicant shall beliableto pay
IGST onimport of servicesunder Reverse Charge M echanismin termsof
Notification No. 10/2017 dated 28th June 2019- I T (Rate) and Notification
N0.8/2017 dated 28th June 2019 - IT(Rate).

6. RECORD OF PERSONAL HEARING:

Shree Navneet Garg, CA of the applicant for personal hearing .He
reiterated submissionsaready madeintheapplication. Theargument in brief
areasfollows-

6.1 Directorateof Skill Development (herein after referred asApplicant) is
part of Department of Technica Education, Skill Development & Employment,
Government of Madhya Pradesh hence the applicant is a government

department.
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6.2 Theproject for the Establishment of Centre for Occupational Skills
Acquisition within the Global SkillsPark in Bhopal, Madhya Pradesh was
awarded to Directorate of Skill Development, Department of Technical
Education, Skill Development & Employment, Government of Madhya
Pradesh.

6.3 The said Project will assist the Government of Madhya Pradesh
(GOMP) intransforming itstechnical and vocationa education and training
(TVET) system to create a skilled workforce that meets the evolving
devel opment needs of the state.

6.4 Theprojectwill establishanew advanced TVET Ingtituteof internationd
standardstointroduce high quality, technology oriented skillstraining for the
state’ s priority sectors.

6.5 ITE Education Services Pte. Ltd, a Singapore based Consultancy
Company havingitsregistered officeat I TE Headquarters, BIk A, A2-01,
2Ang Mo Kio Drive, Singapore 567720 isto provide certain Consulting
Servicesto the Directorate of Skill Development for the said Project.

6.6 Anagreement wasexecuted on 28-9-2018 between Directorate of Skill
Devel opment, Department of TechnicalEducation, Skill Devel opment &
Employment, Government of MadhyaPradesh (* Client”) and I TE Education
Services Pte. Ltd, a Singapore based Consultancy Company.

6.7 TheProject isto be executed by thel TE Education Services Pte. Ltd,
Singapore between Nov. 2018 to May 2023 thetotal consideration hasbeen
decided to be USD $38,12,740/- Whichisto be paid in 11 installments.

6.8 Inthisregard wewould liketo reproduce herethe Clause 38.1 of the
Agreement describing the consideration agreed between the parties:-

The Contract priceisUS$ 3,812,740 (inclusive of Consultant country
taxes). Thelump sumamount isexclusiveof provisona sumsand contingency,
whichwill be covered separately under the project, if required.

Thelump sum amount isexclusiveof al Indiantaxes, leviesand duties
imposed by theApplicable Law. If theApplicable Law requiresany Indian
taxes, leviesor dutiesto be paid, the Consultant shall be entitled toinvoice
the Client for ahigher amount such that, after the payment/withholding of the
relevant Indian taxes, leviesor duties, the Consultant shall receivetheorigina
amounts statein Appendix C.

6.9 ThelTE Education ServicesPte. Ltd, Singapore shall raiseinvoicesas
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per the applicable taxation laws of the Singapore against the services
provided to the Department of Skill Development in respect of the said
Projectinindia.

1. Theconsiderationisto bepaidinforeign Currency (i.e. USDoallar).

2. TheDepartment of Skill Development isrecipient of servicesand ITE
Education Services Pte. Ltd. Singaporeissupplier of services.

3. Section 2(11) of The IGST Act 2017, define the word Import of
Servicesasfollows

import of services’ meansthe supply of any service, where-
(i) the supplier of serviceislocated outside India;

(ii) therecipient of serviceislocatedin India; and

(ii1) the place of supply of serviceisinIndia

6.10 Place of supply of serviceswherelocation of supplier or location
of recipient isoutside India is defined in Sec 13 of IGST Act, 2017:

(1) Theprovisonsof thissection shall apply to determinethe place of supply
of serviceswherethelocation of the supplierof servicesor thelocation of
therecipient of servicesisoutside lndia.

(2) Theplaceof supply of servicesexcept the services specified in sub-
sections (3) to (13) shall be the loeation of the recipient of services:

Provided that where thelocation of the recipient of servicesisnot available
intheordinary course of business, the place of supply shall bethelocation
of the supplier of services.

6.11 Asthe casedo not fall under any of sub sections(3) to (13) of section
13 of IGST Act, 2017 the Place of supply shall be the state of Madhya
Pradesh, (i.e. Place of recipient).

6.12 Hence considering the above mentioned points servicesbeing availed
by the Department of Skill Development from I TE Education Services Pte.
Ltd, Singapore can be said to Import of serviceswithin the meaning of 2(11)
of IGST Act 2017.

6.13 Sec 5(3) of IGST Act, 2017 read along with Notification No. 10/2017
Integrated Tax (Rate) dated 28th June 2017 providefor the tax to be paid
on Reverse Charge Basisin case of Import of service by any person located
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inthetaxableterritory other than non-taxable online recipient

Sec 5(3) The Government may, on the recommendations of the Council, by
notification, specify categories of supply of goodsor servicesor both, the
tax on which shall be paid on reverse charge basisby therecipient of such
goods or services or both and all the provisions of thisAct shall apply to
such recipient asif heisthe person liablefor paying thetax inrelation to
the supply of such goods or services or both.

Extract from Notification No. 10/2017 Integrated Tax (Rate) dated
28th June 2017

Table  Category of Supply Supplierof ~ Recipient of Service
SI.No. of Services srvice

@ @ 3 (4)

1. Any servicesuppliedby ~ Anyperson  Any personlocated

any personwhoislocated locatedina inthetaxable
inanon-taxableterritory  non-taxable  territory other than
to any person other than  territory non-taxableonline
non-taxable online recipients recipient

6.14 Extracts of Notification N©. 9/2017 dated 28 June 2017, exempts
certain servicesreceived fromaprovider of servicelocated in anontaxable
territory by the State Government in relation to any purpose other than
commerce, industry or any other business or profession;

Chapter  Servicesreceived from aprovider of Nil Nil
99 servicelocated in anon- taxable territory by-
(@) the Central Government, State
Government, Union territory, alocal authority, a
governmental authority or anindividual inrelation
to any purpose other than commerce, industry
or any other business or profession;
(b) an entity registered under section 12AA of the
Income-tax Act, 1961 (43 of 1961) for the
purposes of providing charitable activities; or
(c) aperson located in anon-taxabl e territory:
Provided that the exemption shall not apply to-
(1) onlineinformation and database access or
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retrieval servicesreceived by persons specified
in entry (a) or entry (b); or

(i) services by way of transportation of goods
by avessel from a place outside India up to the
customs station of clearancein Indiareceived

by persons specified inthe entry.

Mr. Garg further argued that-
6.15 Theservicerecipient isdepartment of Government of MadhyaPradesh.

6.16 The Supplier of servicesislocated in Singaporei.e. nontaxableterritory
and therecipient islocated in Madhya Pradesh.

6.17 The Place of Supply of Serviceis state of Madhya Pradesh

6.18 Thetransaction mentioned aboveisthetransaction of import of Services
as defined under section 2(11) of the IGST Act, 2017.

6.19 Asper Entry no. 10 of Notification No. 9/2017 Integrated Tax (Rate)
dtd. 28th June 2017, there has been an exemption on servicesreceived by
the government from the provider of servicelocated in anon taxableterritory.
Hence the above mentioned transactionds exempted by said notification.

6.20 Section 5(3) of the IGST Act 2017 read along with Notification No.10/
2017 providefor payment of tax.on Reverse Charge Mechanism on“Any
service supplied by any persorrwhoislocated in anon-taxableterritory to
any person other than non-taxableonlinerecipient”.

6.21 However, asdiscussed in the point no. 5 above, asthe servicesbeing
received by thedirectorate of skill development arc exempt vide Entry no.
10 of Notification No. 9/2017 Integrated Tax (Rate) hencetheliability of
payment of Tax u/s 5(3) of IGST Act 2017 does not arise and hence
directorate of Skill development isnot liable to make the payment under
reverse charge mechanism.

6.22 The applicant desired to know, whether the servicesreceived by it from
aprovider of service located in a non taxable territory would attract the
provision of sec 5(3) read along with Notification No. 10/2017 IT(R). In
other words, whether applicant is liable to pay tax under reverse charge
mechanism on the transaction mentioned above?

7. DISCUSSIONS AND FINDINGS:
7.1 According to Section 7 of CGST Act
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(1)
@

()
©

For the purposes of thisAct. the expression “ supply” includes-

all formsof supply of goods or servicesor both such assale, transfer,
barter, exchange, license, rental, lease or disposal made or agreed to
be made for aconsideration by aperson in the course or furtherance
of business;

Import of servicesfor aconsideration whether or not in the course or
furtherance of business; and

theactivitiesspecified in Schedulel made or agreed to be made without
acongderation;

So there are 2 important elements to categorise any transaction asa

supplyi.e.

7.2
@

()

©

()

©

®

@

W)
0]

Considerationand
inthe course or furtherance of business.
According to Section 2(17) of CGST Act “business’ includes-

Any trade, commerce, manufacture, profession, vocation, adventure,
wager or any other similar activity, whether or notitisfor apecuniary
benefit;

Any activity or transactionin connection with or incidental or ancillary
to subclause (a):

Any activity or transaction in the nature of sub-clause (), whether or
not thereisvolume, frequency, continuity or regularity of suchtransaction;
Supply or acquisition of goodsincluding capital goodsand servicesin
connection with commencement or closure of business,

Provision by a club, association, society, or any such body (for a

subscription or any other consideration) of thefacilitiesor benefitsto
itsmembers,

Admission, for aconsideration, of personsto any premises,

Services supplied by aperson asthe holder of an officewhich hasbeen
accepted by himin the course or furtherance of histrade, profession
or vocation;

Activitiesof arace club including by wav of totalisator or alicenseto
book maker or activities of alicensed book maker in such club; and

Any activity or transaction undertaken by the Central Government, a
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State Government or any local authority inwhich they areengaged as
publicauthorities;

As per Order dated 8th August 2018, Global Skill Park is
constituted as a Society under Madhya Pradesh Firms and Societies
Act 1973 which is running under M.P. Technical Education Skills
devel opment and employment department. ThisschemeisaJointAsian

Development Bank and MP State. H.3. STTE de{teh! f3TeT shieret forehrer
Td TSR forImT ASTerar 3 3TeST ShHTeh % 4-1/2018/42 (2) WUTe,
fa1e 08 3T, 2018 F gRT HAT YRy &t d3 feqTw 30-7-2018 @
fote T fofTgeR e Reved uTeh, SHTeT st TATOHT, SR Ud Jee
& fou megyesT B g GremEd AR, 1973 & i elled Rehed
ureh gfufa’’ &1 e ‘meaueyr fehew saae Tieide & SFaEd wIiud
forar mr ¥ | eee Renew areh afufy, 9.9, smed aedier e s
forehrr wer AR formT & 37anta gnferd & | 36 AT O YR Saeuie
S SOTIYT Ud Te9eyT TsA19T aftgferd § |

7.3 Asper the Order dated 8th August 2018, main object of Global Skills

Park isFollowingsaretheobjectivefor establishment of thisproject:-

a. Egablishinternationaly recognized standardsin management, teaching
quality, traininginfrastructure;and cyrriculum contentin MadhyaPradesh
and useitasamodd to stimulateimprovementinall TVET ingtitutions,

b.  Produce occupation-ready skilled workersin accordance with cluster-
sector approach in design, thinking and delivery;

c. Strengthen linkages and cooperation with industries through either
partnership trainingin GSPand/ or various structured apprenticeship
programs; and

d. To betruly global in perspective, GSP will stimulate and enhance
innovationsin skills development through international and national
research, analysing future skills need, introducing lifelong learning
concepts, and improve productivity through innovative training in
products and processes.

Therefore we can say that applicant is engaged in Business or
profession as defined in the Section 2(17) of CGST Act. Further the
supply might be chargeabletotax if itisfalling under Notification No.
11/2019- Central Tax (Rate) dated 28th June 2019 (Similar Notification
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No. 08/2017 - Integrated Tax (Rate)].

Or vice versaexempt from tax if the outward supply of service
falling under Notification No. 12/2017 - CT (R) dated 28th June 2019
[Similar Notification No. 09/2017 - IT (R)].

7.4 Applicability of Reverse Charge under IGST for Import of
Services

The applicant desired to know, whether the servicesreceived by it from
aprovider of service located in anon-taxable territory would attract the
provision of sec 5(3) read along with Notification No. 10/2017 IT(R). In
other words, whether applicant is liable to pay tax under reverse charge
mechani sm on the transaction mentioned above?

According to Section 5(3) of IGST Act, the Government may, on the
recommendationsof the Council, by notification, specify categoriesof supply
of goodsor servicesor both, thetax on which shall bepaid onreversecharge
basisby therecipient of such goodsor servicesor both and all the provisions
of thisAct shall apply to such recipient asif heisthe personliablefor paying
the tax in relation to the supply of such goods or services or both.

7.5 Applicability of Reverse Charge ondmport of Services

Relevant Extract of Notification No;10/2017 — Integrated Tax (Rate)
are produced as under-

S. Category of Supply of ~ Supplier of service  Recipient of service
No. Services

1. Anyservicesuppliedby Anypersonlocated Any personlocated

any personwhois inanon-taxable inthetaxable
located in anon-taxable territory territory other than
territory to any person non-taxableonline
other than non-taxable recipient
onlinerecipient.

Now we need to determine whether the service is falling under
exemption natificationif yesthen recipient need not to pay GST under RCM.

7.6 Exemption from Tax on Import of Services

Relevant Extract of Exemption Notification N0.9/2017-Integrated Tax
(Rate) dated June 28, 2017-
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Chapter,  Description of Services
Section,
Heading

Rate Condition

Chapter  Servicesreceived from aprovider of

servicelocated in anon- taxableterritory

by -

(a) the Central Government, State
Government, Union territory, a local
authority, agover nmental authority or an
individual in relation to any
purpose OTHER THAN commer ce,
industry or any other business or

profession;

(b) an entity registered under section 12AA
of the Income-tax Act, 1961 (43 of 1961)
for the purposes of providing charitable

activities; or

(c) apersonlocated in anon-taxableterritory:
Provided that the exemptionshal | not apply

to —

() onlineinfor mation and database access
or retrieval services received by persons
specified in entry (a) or entry (b); or(ii)
services by way of transportation of goods
by avessel from aplace outside Indiaup to
the customs station of clearance in India
received by persons specified inthe entry.

Nil

Nil

7.7 As per the above entry clause (@), we need to ensure that serviceis

exempt only if following conditionsare satisfied —
1.
2.

Supplier islocated in anon-taxableterritory

Recipient isCentral Government, State Government, Union territory, a

local authority, agovernmental authority or anindividual

Purpose of serviceisOTHER THAN commerce, industry or any other

businessor profession



2019) 285

4. Serviceisnotinthenatureof Onlinelnformation and DatabaseAccess
andretrieval services(OIDAR)

7.8 So now we need to focus on specially point no. 3. We can say if the
serviceisimported for the purpose of business or commerce even by the
Govt. then exemption would not be available and Govt. need to pay GST
under Reverse Charge.

7.9 This can be further substantiated as per Q.No. 14 of GST Sectorial
Serieson Government Service.

Question 14: Would servicesreceived by Government, alocal authority,
agovernmental authority fromaprovider of servicelocated outsde Indiabe
taxable?

Answer: No tax is payable on the servicesreceived by the Government /
local authority/governmental authority from aprovider of servicelocated
outside India. However, the exemption is applicable to only those
services which are received for the purpose other than commer ce,
industry or any other business or profession. In other words, if the
Government recelves such servicesfor the purpose of businessor commerce,
then tax would apply on the same.

7.10Asanaysed abovein parano.7-1 andthen 7.2 that applicant isengaged
inactivitieswhich isto betreated asBusiness or profession asdefined in
the Section 2(17) of CGST Act. Further applicant istaking the servicefrom
non taxableterritory for the purpose of businessor profession therefore
exemption providedinthe Notification No. 9/2017-Integrated Tax (Rate)
dated June 28, 2017 would not be availabletotheapplicant. Therefore
the applicant needs to pay the IGST under Reverse Charge.

RULING

(Under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya Pradesh Goods and Services Tax Act, 2017)

8.1. TheApplicant shall beliableto pay IGST onimport of Service under
Reverse Charge Mechanism in termsof Naotification No. 10/2017-IT(R).

8.2. Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a
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(2019) 63 TLD 286  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Indo Thai SecuritiesLtd., Indore
Case No. : 12/2019

Advance Ruling No. : 08/2019
June 25, 2019

AAR-MP-Interest for delayed payment - Theadditional amount
being char ged in delay of payment by whatever named called should
be classified as principal supply and the classification of the same
cannot differ from theoriginal supply - Hencethe additional amount
charged on delayed payment shall be taxed as per original supply
i. e supply of Stock broking services.

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of
Central Goods and Service Tax Act, 2017 and
the Madhya Pradesh Goods & Service Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goods:-& Services Tax Act, 2017
(hereinafter also referred to CGST Actiand SGST Act respectively) by
M/s.INDO THAI SECURITIESLIMITED (hereinafter referred to asthe
Applicant), registered under'the Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto suchasimilar provison under
the CGST or MPGST Act would be mentioned asbeing under the GST Act.

3. BRIEFFACTSOF THE CASE:

Applicant is a registered stock broker dealing in purchase/sale of
securities for and on behalf of its clients and charges brokerage for its
activities
4. QUESTIONSRAISED BEFORETHEAUTHORITHY:-

Thefollowing questions have been posted beforethe Authority inthe
application :-
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Applicant chargesinterest from customersfor delayed payment. The
amount on which interest ischarged consists of two components— cost of
securitiesand brokerage. Interest charged on cost of securitiesis exempt
under notification no. 12/2017 Central Tax(Rate) dated 28-6-2017 as
amended. Thenwhat will bethetax liability on such interest charged from
customers?

5. RECORD OF PERSONAL HEARING:

5.1 Shree Sunil P Jain, CA of the applicant for personal hearing the
submissionsalready madein the application. TheApplicant statesthat —

5.2 IndoThai SecuritiesLimitedisapubliclimited company. ItisNSE/BSE
Broker. It acquires/sells securitiesto and on behalf of clientsand charges
brokeragefor itsactivities. Securitiesare neither goods nor servicesunder
GST law. But brokerageisbasically facilitating or arranging transactionin
securities and thus service under section 2(102) of CGST Act 2017

5.3 When company acquires securities for clients, total due amount is
amount towards cost of securities and brokerage on such transaction (eg.
Brokerageis0.50% and security purchased isworth Rs. 100 then total due
iSRs. 100.50). If payment isnot receivedin timeinterest ischarged on such
dueamount.

5.4 Questionisabout GST on.interest:charged/ |ate payment chargeson
such due amount.

5.5 Lega Position a) Under section 15(2)(d) interest on latefee or penalty
or delayed payment of any consideration for any supply, forms part of value
b) Inaccordancewith Notification No. 12/2017(Rate) of Central Tax dated
28-6-2017 as amended interest is exempted as per sr. no. 27 (relevant
extract of notification enclosed).

5.6 Itisample clear that in mentioned above transaction Rs. 100 is not
supply and Rs.0.50 being brokerageis supply, hence any interest towards
brokerage shall only constitute supply { Section 15(2)(d)} and interest of
other loan/advance is exempted as explained in Point 4(b) above.

5.7 However suchtransactionisinordinary courseof trade, thuscongtitutes
composite supply under section 2(30) of CGST Act, 2017 and principal
supply constituted therein istowards outstanding of securities, thuswhole
supply will betreated supply of principal supply inaccordance with section
8 of CGST Act 2017. Thus wholly exempted.



288 Tax Law Decisions (Vol. 63

6. DISCUSSIONS AND FINDINGS:

The matter has been brought to usfor seeking advance ruling on the
matter that the Indo Thal SecuritiesLimited dealing in purchase and sales
of securitiesfor and on behalf of their clientsand charging Brokeragethere
on. Theapplicant acquires securitiesfor and on behalf of itscustomersand
recoversitsdues. Theduesaremainly consist of two componentsi.e. amount
due towards the security and the brokerage. However sometimes clients
delayed the payment and on such delay an additional amount ischarged which
istermed asInterest/L ate fee/ Penalty.

Advanceruling issought onthe matter whether thereisany Tax Liability
on such additional amount (termed as I nterest) charged on delayed payment?

There arethreeissues on which advanceruling is Sought:-
Classification of any goods or services or both.

Applicability of aNotification issued under the provision of thisact.
Determination of theliability to pay tax on goods or servicesor both.
Classification

Thequestionisregarding the Classfication of additional amount termed
asinterest isbeing charged on the defayed payment from customers.

B w DN P

Sec 15 (2) The value of supplysshall.include -

(d)- interest or latefee or pendty for delayed payment of any consideration
for any supply;

Itisclear fromthe simplereading of 15(2)(d) that theinterest, latefee
or penalty charged from customer shall be added to the transaction value
and hence shall be taxable at the rate at which such goods/ services are
taxable or in other words the classification of interest, |ate fee or penalty
cannot be different from the classification of goods or services.

Hereinthegiven case applicant isstock broker engaged in the activity
of purchaseand salesof securitiesfor & on behalf of it'scustomersand the
considerationisbeing charged intheform of brokerage asafixed percentage
of transaction value. Having regard to the trade parlanceit isa so clear that
stock broker givesareasonabletimeto its customer to make the payment
however if the customer do not make the payment within the stipulated time
then an additional amount is being charged it may be termed as different
namesi.e. Interest, Late fee or Penalty.
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Stock broker recovered amount from its customer is having two
componentsi.e. Brokerage and the amount of security purchased by it. In
case of delay in payment interest, late fee or penalty ischarged on entire
amount dueincluding theamount of security. Asfar asclassfication of interest,
Latefeeor penalty isconcernit shall be same asnature of principal service.
Theclassification of interest, latefee or penalty cannot bedifferent fromthe
principal supplies. Inthiscasethe principal supply isstock broking services
for which the consideration is charged in the form of brokerage.

The additional amount being charged on delayed payment termed as
Interest, late fee or penalty on the amount of brokerage and the amount of
securities cannot be bifurcated as such additional payment do not haveits
own classification, Itistaking colour from original supply i.e. supply of stock
broking services.

Moreover thisview isaso confirmed by the explanationinserted to sec
2(102) of CGST Act 2017 w.e.f. Olst February 2019.

Section 2(102) of CGST Act: Definition of “ Services’

“services’ means anything other than goods, money and securities but
includes activitiesrelating to the use of<money or itsconversion by cash or
by any other mode, from oneform,€urrency or denomination, to another
form, currency or denominatiort for.which a separate consideration is
charged.

Explanation.- For theremoval of doubts, it ishereby clarified that the
expression “services’ includesfacilitating or arrangingtransactions
in securities.

The explanation to the sec 2(102) has been inserted from 01st
February 2019 onwards to clarify that the definition of services
includesfacilitating or arranging transaction in securities.

Further Section 8 of CGST Act 2017 dealswith composite supply-

Sec 8 —Composite supply meansa supply iscomprising two or more
goods/ser vices, which arenaturally bundled and supplied in with each
other in the ordinary cour se of business, one of which isa principal

supply.

Inthiscase stock broking serviceisthe principal supply and all other
ancillary suppliesshall take colorsfromtheprincipal supply itself and it shall
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beclassified asprincipal suppliesi.e. Stock Broking Services.
2. Applicability of Notification No. 12/2017.

Applicant’scontentionis, onthedelay of payment, theadditional amount
ischargedisinterest in nature. To qualify theamount asinterest, there must
be some specific percentage to be charged on daily / monthly or some
periodic basis. However as per information gathered from theindustry the
additional amount charged from the customer by the share brokerson delay
of payment isnot on specific percentage basis. Hence the amount charged
cannot bequalified asinterest.

Hereit isnecessary to differentiate between the Interest, | ate fee and
Penalty. Interest: interest is charged to compensate for |ate payment etc.
Interest ischarged to compensatefor timevalue of money. Interest ischarged
at the specified percentage and cannot be fixed.

L ateFee: Latefeeisgeneraly chargesasfixed amount onadaily basis
depending on the [period of delay.

Penalty: Penalty islevied for something wrong you have done or what
you should have done but could not do so. Penalty can be in absolute as
well asin percentageterms.

Hencethe additional amount being charged on delayed payment isin
the nature of penalty which is being charged for the payments which the
customer has to make within'the stipulated time but failed to do so.

Here the entry no. 27 of Notification no. 12/2017 of CGST exempt
the services by theway of extending deposits, |oans or advancesin so far
asthe considerationisrepresent by way of interest or discount (other than
interest involved in credit card services).

Further thisMatter hasbeen discussed in detail inthe Circular No. 102/
21/2019-GST issued on 28th June 2019, the relevant extracts are being
produces here:-

Generdly, following two transaction optionsinvolving EMI are preva ent
inthetrade:-

Case—1: X sellsamobile phoneto Y. The cost of mobile phoneis
Rs40,000/-. However, X givesY an optionto pay ininstallments. Rs 11,000/
- every month before 10th day of thefollowing month, over next four months
(Rs 11,000/- *4 = Rs. 44,000/-). Further, as per the contract, if thereis



2019) 291

any delay in payment by Y beyond the scheduled date, Y would beliable
to pay additional / penal interest amounting to Rs. 500/- per month for the
delay. In someinstances, X ischargingY Rs. 40,000/- for the mobile and
isseparately issuing another invoicefor providing the services of extending
loansto'Y, the consideration for whichistheinterest of 2.5% per month and
an additional / penal interest amounting to Rs. 500/- per month for each delay
inpayment.

Case—2: X sellsamobile phoneto Y. The cost of mobile phoneis
Rs40.000/-. Y hasthe option to avail aloan at interest of 2.5% per month
for purchasing the mobilefrom M/s. ABC Ltd. Thetermsof theloan from
M/sABC Ltd. allowsY aperiod of four monthsto repay the loan and an
additional / penal interest @ 1.25% per month for any delay in payment.

As per the provisions of sub-clause (d) of sub-section (2) of section
15 of the CGST Act, the value of supply shall include “interest or late fee
or pendty for delayed payment of any consideration for any supply”. Further
intermsof S. No. 27 of notification No. 12/2017- Central Tax (Rate) dated
the 28-6-2017 “ servicesby way of (&) extending deposits, loans or advances
in so far asthe consideration isrepresented by way of interest or discount
(other thaninterest involved in credit card sexvices)” isexempted. Further,
asper clause 2 (zk) of thenotificatior'No. 12/2017-Central Tax (Rate) dated
the 28th June, 2017, “‘interest’«meansinterest payable in any manner in
respect of any moneysborrowed or debt incurred (including adeposit, claim
or other similar right or obligation) but does not include any servicefeeor
other chargein respect of the moneysborrowed or debt incurred or in respect
of any credit facility which hasnot been utilised;”.

Accordingly, based on the above provisions, the applicability of GST
in both cases listed in para 3 above would be as follows:

Case 1: Asper the provisions of sub-clause (d) of sub-section (2) of
section 15 of the CGST Act, theamount of penal interest isto beincluded
inthevalue of supply transaction between X and Y isfor supply of taxable
goodsi.e. mobile phone. Accordingly, the penal interest would betaxable
asitwould beincluded inthevalue of themobile, irrespective of the manner
of invoicing.

Case 2: The additional / penal interest is charged for a transaction
betweenY and M/s. ABC Ltd., and the sameis getting covered under Sl.
No. 27 of notification No. 12/2017- Central Tax (Rate) dated 28-6-2017.
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Accordingly, inthiscasethe’ penal interest’ charged thereon on atransaction
between' Y and M/sABC Ltd. would not be subject to GST, as the same
would not be covered under notification No. 12/2017-Central Tax (Rate)
dated 28-6-2017. The value of supply of mobile by X toY would be Rs.
40,000/- for the purpose of levy of GST.

Inthe matter mentioned above, having regard to the nature of transaction
it cannot be said that the share broker has extended any deposit, loans or
advancestoitsclientshence the additional amount being charged cannot be
treated as interest hence the exemption granted under entry no. 27 of
notification no. 12/2017 isnot applicable on thetransaction on which advance
rulingissought.

3. Determination of Tax Liability

Asdiscussed in point no. 1 above, the additional amount being charged
in delay of payment by whatever named called should be classified as
principal supply and the classification of the same cannot differ from the
original supply. Hencethe additional amount charged on delayed payment
shall betaxed asper origina supply i. e. supply of Stock broking services.

Moreover the applicability of Netification No. 12/2017 has been
discussed in point No. 2 Above hencethe additional amount being charged
cannot be termed asinterest and:the exemption vide entry no. 27 of such
notification cannot be applied’on the same.

RULING

(Under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya Pradesh Goods and Services Tax Act, 2017)

7.1. Inthiscase stock broking serviceisthe principal supply and all other
ancillary suppliesshall takecolorsfromthe principa supply itself andit shall
beclassified asprincipal suppliesi.e. Stock Broking Services.

7.2. In respect of the question raised by the applicant we hold that the
applicability of Notification No. 12/2017 has been discussed in point No.
2 Above hence the additional amount being charged cannot be termed as
interest and the exemption vide entry no. 27 of such notification cannot be
applied on the same.

7.3. Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a
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(2019) 63 TLD 293  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Madhya Pradesh Power Generating Company L td., Jabalpur
Case No. : 10/2019

Advance Ruling No. : 12/2019

July 26, 2019

AAR-MP - Congtruction for MPPGCL - Contract for construction
of building and structure for colony - The GST will be applicable
@18% under SAC 9954, in as much as it refersto construction of
resdential quarters, which wasawar ded toM/s.Shregji Infrastructure
P. Ltd. by the applicant.

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goeds & Services Tax Act, 2017
(hereinafter also referred to CGST Agt'and SGST Act respectively) by M/
s. MadhyaPradesh Power generating Cormpany Limited (hereinafter referred
to asthe Applicant), registeredunderthe Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. BRIEFFACTSOF THE CASE:

3.1. The company M.P. Power Generating Co. Ltd is 100% Madhya
Pradesh State Government Hold Company.

3.2. Deputy Secretary, Energy Department, Government of Madhya Pradesh,
videits Letter No. 192/01/2011/13 dated 7-1-2011 entrusted the liability
to construct 2 X 660 MV Shree Singagji Thermal Power Project Stage -11
Khandwa on MP Power Generating Co. Ltd.
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3.3. It was also mentioned that an SPV (Special Purpose Vehicle) to be
constituted for the same, which was constituted in the form of Company
Shree Singaji Power Project Limited on 12-10-2017.

3.4. Thetota cost of the project was estimated at Rs. 6500 Crore which
wasrevisedto Rs. 7738 Crore. Thiscost includes cost of Colony Building.

3.5. Company hasawarded contract to M/s Shregji Infrastructure IndiaPvt.
L td. towards construction of resdential quartersat 2x660 MW Shree Singgji
Thermal Power Project Stage -11 Khandwa.

3.6. Contract wasawarded to Shregji Infrastructure IndiaPvt. Ltd. under
old law including al taxes. The same was renewed under the new law
excluding tax. Thissaysthat whatever tax is payable samewill be provided
by MPPGCL.

3.7. ThisAdvance Ruling issort with respect to the Rate applicableon the
contract given to Shregji Infrastructure India Pvt. Ltd. in the light of
notification No. 11/2017 amended vide notification no. 20/2017, 24/2017
and 31/2017.

3.8. M.P. Power Generating Co. Ltd. was constituted with the object to
generate el ectricity in the state of Madhya Pradesh. For generation of Power,
Power Plant areto be established atvarious|ocations. Asthelocationsare
remote no plant can be set up or start furetioning without having residential
guarter available at Plant site;Hence, construction of residential quarter is
part and parcel of the project of establishment of Power Plant.

4. QUESTIONSRAISED BEFORETHEAUTHORITHY:-

4.1 Rateof GST on contract for construction of building and structurefor
colony at village Siveriaat 2x660 MW Shree Singgji Therma Power Project
Stage -1l Khandwa. As per Notification No. 11/2017 as amended by
Notification No. 24/2017 further amended vide Notification No. 31/2017.

4.2 Rateof GST on construction contract of residential quartersat various
power houses of MPPGCL as per Notification No. 11/2017 as amended
by Notification No. 24/2017 further amended vide Notification No. 31/
2017.

5. CONCERNED OFFICER’'SVIEW POINT:

The Concerned Officer Submitted that thework contract awarded to
Shregji Infrastructure PLtd. for construction of 599 residential quartersat
Shree Singaji Thermal Power Project Stage-11, shall attract GST @18%
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under SAC 9954,
6. RECORD OF PERSONAL HEARING:

6.1 ShreeNeerg Agrawal, CA, authorized by the applicant, appeared for
personal hearing and reiterated the submissions already made in the
application. Hereiterated the facts submitted along with the application. The
Applicant statesthat -

6.2 Company hasawarded contract to to M/s. Shregji Infrastructure India
Pvt. Ltd. towards construction of residential quartersat 2x660 MW Shree
Singaji Thermal Power Project Stage -1 Khandwa.

6.3 Company is a Government entity as per the definition provided in
Notification No. 31/2017 dated 13-10-2017.

6.4 Construction of residential quartersiscovered by Notification No. 11/
2017 read with Notification No. 24/2017 under SAC Code 9954 under
serial No. 3 (vi)(c).

6.5 Work of establishment of at 2x660 MW Shree Singaji Thermal Power
Project Stage-11 Khandwaincluding residential quarterswas entrusted to
M P Power Generating Co. Ltd. by Government of Madhya Pradesh vide
order dated 7-1-2011 of Deputy Secretary”M.P. Government, Energy
Minigry.

6.6 GST rate on constructionof residential quarters should be 6%+6% as
per Notification No. 11/2017 as amended vide Notification No. 24/2017.

6.7 M.P. Power Generating Co. Ltd. was constituted with the object to
generate electricity. For generation of Power, Power Plant are to be
established at variouslocations. Asthelocations are remote no plant can be
set up or start functioning without having residential quarter availableat Plant
Site, construction of residential quarter ispart of the project of establishment
of Power Plant.

6.8 Notification No. 11/2017 dated 28-6-2017 under SAC Code 9954
under serial No. 3 coversconstruction Servicesin three points (i toiii) and
prescribes rate of tax at 9%

6.9 Thesaid Notification wasamended by notification No. 20/2017 dated
22-8-2017 was further amended vide Notification No. 24/2017 dated 21-
9-2017 wasfurther amended vide Notification No. 31/2017 dated 13-10-
2017.
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6.10 Asper amendment “ Government Entity” meansan authority or aboard
or any other body including asociety, trust, corporation,

I.  setup by anAct of Parliament or State L egislature; or

ii. established by any Government, with 90 per cent, or more participation
by way of equity or control, to carry out afunction entrusted by the
Central Government, State Government, Union Territory or alocal
authority.”.

6.11 Company is a 100% State Government owned undertaking hence a
Government entity asdefined in Notification No. 11/2017 dated 28-6-2017
amended vide Notification No. 31/2017 dated 13-10-2017.

6.12 Company awarded contract to M/s. Shregji Infrastructure India Pvt.
Ltd. onturnkey basisat Village Siveriawhich include 599 staff quartersfor
plant personal, al internal connection road and drain at 2x660 MW Shree
Singaji Thermal Power Project Stage-I1 Khandwa

6.13 Shregji Infrastructure IndiaPvt. Ltd. has obtained an advanceruling
on thisissue vide order No. 15/2018 dated 18-10-2018, but thisfact was
not brought to the notice of the Authority that thiswork isbeing entrusted
to company by Government of MadhyaPradesh, hencewearefiling afresh
advanceruling application.

6.14 M.P. Power Generating Co: Ltdowas constituted with the object to
generate el ectricity in the state of Madhya Pradesh. For generation of Power,
Power Plant areto be established at various|ocations. Asthelocationsare
remote no plant can be set up or start functioning without having residential
guarter available at Plant site. Hence, construction of residential quarter is
part and parcel of the project of establishment of Power Plant.

7. Discussionsand Findings:

7.1 Wehave carefully considered the submissions made by the applicant
inthe application and during time of personal hearing.

7.2 Wefindthat the question before us essentially pertainsto classification
of the service question and the rate of duty applicable on supply of such
service, particularly the applicability of concessional rate of tax in termsof
Notification No0.11/2017-Central Tax (Rate) dtd. 28-6-2017 and
corresponding notification issued under MPGST Act. We, therefore observe
that the issue before usis squarely covered under Section 97(2)(a) of the
Act and therefore we admit the application for consideration.
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7.3 Beforewe proceed to discussthe meritsof theapplication, itispertinent
to mention herethat theissueraised in the present application hasbeen duly
decided by thisAuthority in thematter of Applicationfiled by M/s. Shredii
Infrastructure IndiaPrivate Limited vide order number 15/2018 dtd.18-10-
2018. The applicant in the present application arethe servicereceiverswhile
M/s.Shregji Infrastructure P. Ltd. arethe service providers. Thisauthority
vide order dtd.18-10-2018 had ruled that “ The works contract service of
construction of 599 residential quartersallotted to the applicant (Shregji
Infrastructure P.Ltd.) by MPPGCL will merit classification under SAC
9954 and would attract GST @18% (9%CGST + 9%SGST)”.

7.4 Inthe present application the applicant viz. MPPGCL have sought a
fresh ruling on the same contract awarded to M/s. Shregji Infrastructure
PLtd., arguing that the said order isnot applicable astheinformation before
theAuthority wasinsufficient and inconclusiveto arrive at theruling. The
applicant have specifically mentioned Para8 of the said order whereinit has
been mentioned that “ Though we do not have details of thework entrusted
by the State Government to MPPGCL, on the basis of facts brought on
record through the present application we safely conclude that the essential

solework entrusted to MPPGCL by the Government of Madhya Pradesh
isof electricity (power) generationz” The@pplicant has solely made this
narration aground for seeking fresh ruling on the same contract.

7.5 Wehavegiven acareful cons deration to the argumentsadduced by the
applicant and the counsel at thetime of personal hearing. The applicant have
argued that the Government of Madhya Pradesh incorporated MPPGCL
with an object to construct, operate, and maintain electricity system as
defined in Section 2(25) of Electricity Act 2003 (Power Projects). It hasbeen
argued by the applicant that ‘... the work of power project includes the
entrusting all work related to that project including the work of
construction of residential colonies as they are in relation to the power
project which is entrusted by the Government.”

7.6 Having duly considered the arguments put forth by the Applicant, we
are not inclined to subscribe to the contentions of the Applicant. The fact
still remainsthat the sole work entrusted by the Government of Madhya
Pradesh to the Applicant viz. MPPGCL is of Generation of Electricity
(Power) inthe State of Madhya Pradesh. Construction of resdential quarters.
thoughwithinthe precinctsof Power Plant’ cannot by any stretch of argument
and imagination be tenned asthe work entrusted to applicant.
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7.7 Theapplicant hasfurther argued that the entry no.3(vi) of Notification
No. 11/2017-CT(R) dtd. 28-6-2017 provides a concessional rate of GST
@12% with the conditions mentioned in Column 5 of the table as under:

Provided that where the services are supplied to a Government
Entity, they should have been procured by the said entity in relation to
a work entrusted to is by the Central Government, Sate Gover nment,
Union Territory or local authority, as the case may be.

7.8 Now, the applicant havetried to argue that they have been entrusted
thework of construction of resdential quartersaso by the State Government.
However, nothing has been placed before usto substantiate such claim. And
in absence of any specific mention of construction of residential quarters
having been entrusted to the applicant by the Government of Madhya
Pradesh, we do not find any reason to deviate from our stand taken in order
no. 15/2018 dtd. 18-10-2018.

7.9 Inyet another question placed before usthe applicant has sought ruling
onrate of GST applicable on construction contracts of residential quarters
at various power stations of theApplicant. However, wefindthat itisavery
generic question which cannot be decided without looking into specific
contracts being awarded. We thus:sefrair-ourselves from giving any
categorical ruling on the second guesti orrposed before us.

7.101Inview of thediscuss onsforegoing, wefind that in asmuch asthetender
document covered in the gpplicationisconcerned, the GST will beapplicable
@18% under SAC 9954, inasmuch asit refersto construction of residential
quarters, whichwasawarded to M/s. Shregji Infrastructure PLtd., asalready
ruled vide our order no.15/2018 dtd. 18-10-2018.

RULING

(Under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya Pradesh Goods and Services Tax Act, 2017)

8.1 The work contract awarded to Shregji Infrastructure P. Ltd. for
construction of 599 residential quartersat Shree Singaji Thermal Power
Project Stage-11 shall attract GST @18% (9% CGST +9% SGST) under
SAC 9954.

8.2 Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a
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(2019) 63 TLD 299  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Prakash Chand Jain, Indore
Case No. : 05/2019

Advance Ruling No. : 07/2019
May 8, 2019

AAR-MP - Nano Rechargeable LED Torch Light - Nano
Rechargeable LED Torch Light is classifiable under Chapter Head
8513 attracting GST @18% - Thesameisnot a‘ Solar Based Device'.

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of
Central Goods and Service Tax Act, 2017 and the
Madhya Pradesh Goods & Service Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goods & Services Tax Act, 2017
(hereinafter also referred to CGST Act and SGST Act respectively) by M/
s. PRAKASH CHAND JAIN (hereinafter referred to astheA pplicant), not
registered but desirous of obtaining registration under the Goods & Services
Tax.

2. Theprovisionsof the CGST Actiand MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto suchasimilar provison under
the CGST or MPGST Act would be mentioned asbeing under the GST Act.

3. BRIEFFACTSOF THE CASE:

3.1 TheApplicant intend to trade and/or manufacture/assemblesolar LED
Torch, used generally in agriculture/ rural area.

3.2 Suchtorch hasinternal assembly to charge battery through solar panel
and also with AC adaptor, solar panel is also provided. Sometimesit is
supplied without solar panel, but with solar charging socket.

4. QUESTIONSRAISED BEFORE THEAUTHORITHY:-

Thefollowing questions have been posted beforethe Authority inthe
goplication:-
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a What shall be GST rate on such product?

b) What will happen, if torch is having solar panel input socket, but
provided without solar charging panel ?

5. CONCERNED OFFICER’'SVIEW POINT:

The Concerned Officer Submitted that the product in the questionis
not asolar based device soit will not be entitled to concessional rate of GST
@ 5% under Sr. No. 234 of Schedule-l to Notification No. 01/2017-
CT(Rate) dtd. 28-6-2017.

6. RECORD OF PERSONAL HEARING:

6.1 Shree Sunil P. Jain, CA of the applicant for personal hearing the
submissionsalready madein the application. TheApplicant statesthat —

6.2 Theproduct“ Solar Powered Torchisclassified under HSN 8469/8513
and applicable tax rate is 5%.

6.3 Inmarket bothtypeof producti.e. Solar LED Torch with solar panel,
and solar LED Torch without solar panel (charging socket isthere onits
body) is charged with GST @ 5% under HSN 8469/8513. Both kind of
sampleinvoicesenclosed.

6.4 Relevant extract of Not. 1/2017 .dated 28-6-2017 as amended
enclosed.

6.5 The applicant reiterated the .submissions he already made in the
gpplication during course of hearitig and made additiona submission later on—

6.6 Product number 1(b) above is torch with solar panel and internal
assembly with socket to rechargeit with solar pandl. Thishasabout 5-meter
cable as well to connect solar panel with torch. Buyer can alternatively
rechargeit through AC by buying and charging through AC adapter.

6.7 Almost all product which are solar based e.g. solar water heater, solar
street light, solar traffic signal alwayscomeswith separate panel, but usually
supplied together. They have dternative system of AC charging, still known
assolar devicesasnormal trade practice, though pand isavailablein market
separately. Moreover, product liketorchwhichisbasically of plastic material,
if keptindirect sunlight will bedamaged. Therefore 5-meter cableisprovided
to put panel in sun and torch is shade.

6.8 Thereareother productsalso which are solar based besides mentioned
in Para2 above and over yearsitisbeing supplied in ordinary cour se of
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trade and basically covered in Government Supply and treated as Solar
based devicesonly. In many acase even, government isgiving subsidy on
such products. There is plethora of Court decisions to held that when
legidaturelanguageisnot conclusive, then trade parlance must be seen and
classified and technical meaning isnot desirable. Few of such decisonsare
mentioned in annexur eincludingjurisdictional court.

6.9 Government hasreduced GST to 5% vide natification no. 1/2017 on
such solar based devicesthrough corrigendum dated 12-7-2017 for al items
covered under Chapter 84, 85 or 94.

Since mentioned product is covered under Chapter 84 hence squarely
eligiblefor GST rate @5%.

Jurisdictional court has even astep ahead mentioned that ambiguity to
be decided in favour of tax payer.

[1984] 1984 taxmann.com 9 (M adhya Pradesh) Hind Syntex L td.
Vs. Union of India*

Benefit of doubt: Ambiguity in a taxing provison must be
interpreted in favour of the subject

6.10 Similarly product no. 1(a) above isespecially designed for solar
recharging, though being sold withottt solarpanel isalso digiblefor thesame
classfication.

We have submitted photographs of the product also and alsoinvoice
showing market trendi.e. trade parlanceincluding salesat Amazon which
isalso @ 5% (evidences already submitted).

If your honor requiresfurther clarification, wecanfurther clarify thefacts
by another personal hearing.

7. DISCUSSIONS AND FINDINGS:

7.1 Wehavecarefully considered the submissions made by the applicant
inthe application and during time of personal hearing.

7.2 Wefindthat the question before usessentially pertainsto classification
of theproduct in question viz. LED Torches, and therate of duty applicable
on such products. We, therefore observethat theissue before usissquarely
covered under Section 97(2)(a) and therefore we admit the application for
congderation.
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7.3 Wefind that the applicant has sought ruling on thefollowing products
which are being traded by them:

i.  Torchwithinput socket to recharge from solar panel;

ii. Torch with solar panel, having aternate socket to recharge from
Alternating current (AC)

7.4 It hasbeen argued by the applicant, through the written submission,
additiona submission and dso at thetimeof personal hearing, that the product
at (ii) aboveisatorch with solar panel and internal assembly with socket
to rechargeit with solar panel. This has about 5-meter long cable aswell
to connect solar pand withtorch. Buyer can alternatively rechargeit through
AC by buying and charging through AC adapter. It has been further argued
that ‘almost all products which are solar based e.g. solar water heater.
Solar street light, solar traffic signals always come with a separate
panel, but usually supplied together. They have alter native system of AC
Charging, still known as solar devices as normal trade practice, though
panel is available in market separately. Moreover, product like torch
which is basically of plastic material, if kept in direct sunlight will be
damaged. Therefore, 5-meter cable isprovided to put panel in sun and
torch in shade.” It has been argued by thescounsel of the applicant that
when the legislature language is’not conclusive, then trade parlance
must be seen and classified and technical meaning is not desirable.’

7.5 Wehavegivenacareful consideration to the argumentsadduced by the
applicant and thecounsel and a so variouslegal citationsmentioned by them.
Aswe can gather from the facts put forth by the applicant, the product in
guestionisessentially aRechargeable LED Torch Light (asa so mentioned
on the packing of the product provided by the applicant). It comes equipped
with aninbuilt rechargeable battery with AC adapter for recharging purpose.
The product, thus, unquestionably merits classification under 85131010 of
the GST Tariff.

7.6 Now, coming to theissueraised by the applicant we haveto examine
whether the product can be brought under the ambit of * Solar Powered
Device inorder tomakeit eligiblefor concessional rate of tax @5% interms
of Serial Number 234 of Schedule-I of Notification no.01/2017-CT(Rate)
dtd.28-6-2017 and concurrent notification issued by the State Tax. Wefind
that the product in questioni.e. Rechargeable L ED Torch, though essentially
and primarily rechargeablethrough anAC adapter, a so hasmechanismwhich
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can be put to usefor charging through solar power. The product is provided
with asocket and a5-meter long cablefor the purpose, and in some cases
asolar panel isalso supplied with the product. While the product is also
having capability and facility of being charged through solar power, it remains
afact onrecord that the product is essentially and predominantly madeto
be charged through AC adapter. Thus, wefind the argument of the applicant
abit too overstretched to call it and classify it as Solar Based Devise.

7.7 The Serial Number 234 of Schedule-1 to Notification No0.01/2017-CT
(Rate) dtd. 28-6-2017, provides concessional rate of GST @5% to
‘Renewable Energy Devices& partsfor their manufacture’, anditincorporates
‘Solar Based Devices' . The product in question cannot be termed as solar
based device, as solar power mechanism has been provided asan alternate
to AC charging. The product i.e. Rechargeable LED Torchistherefore not
asolar based device per se, though it can a so be charged with asolar panel
whichisto be attached externally through apower cable. The solar panel
isnot anintegral part of the device and the product can be perfectly put to
use even without such solar panel. Even the applicant have admittedly
mentioned that in one case the product is sold without solar panel and in
other case solar panel isaso provided separately, not naturally bundled with
the product. We, therefore, do not find any force in the arguments of the
applicant that the impugned product isa solar bases device.

7.8 In addition to our observations above, we also wish to discuss the
argument of the counsel of the applicant regarding taking into consideration
thetrade parlancefor deciding classification when thelegidature language
isnot conclusive. Thelearned counsel hasattempted to fortify hisargument
citing variouscaselawsandjudicia pronouncements. We have carefully gone
through the caselaws cited by applicant and wefind that these citationsdo
not cometo their rescue asthe circumstances and facts of theinstant issue
areclearly distinguishable. In theinstant case, wedo not find any ambiguity
inthe GST legidationinasmuch asit clearly provides concessional rate of
tax to * Solar power based devices' being ‘ Renewableenergy devices' . The
applicant have made avague and vain attempt to get their product within
the ambit of ‘Solar power based devices', while as we have already
discussed above, the product merely provides solar power asan alternate
sourceto predominantly AC power sourced device. Weasofinditinteresting
to note that even the packing of the impugned product does not intend to
describe it as solar power based device. That being the case we find the
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argument of the applicant outlandish and arbitrary and aweak attempt to
avail concessional rate.

7.9 Inview of our findings above, we do not see any reason to term the
impugned product asa‘ Solar Power Based Device' for the purpose of Serial
Number 234 of Schedule-1 to Notification 01/2017-CT(R) dtd. 28-6-2017.
The product merits classification under Chapter Head 8513 and chargeable
to GST @18%.

RULING

(under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya Pradesh Goods and Services Tax Act, 2017)

8.1 Inrespect of the question raised by the applicant we hold that the
product Nano Rechargeable LED Torch Light isclassifiable under Chapter
Head 8513 presently attracting GST @18%.

8.2 We aso hold that the product in the question will not be entitled to
concessiond rateof GST @5% under Sr.N0.234 of Schedule-1 to Notification
N0.01/2017-CT(Rate) dtd. 28-6-2017 as the same isnot a‘ Solar Based
Device .
8.3 Thisrulingisvalid subject to theprovisonsunder section 103(2) until
and unless declared void under Section’104(1) of the GST Act.

J

(2019) 63 TLD 304  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

Ravi Masand, Indore

Case No. : 06/2019

Advance Ruling No. : 11/2019

July 24, 2019

AAR-MP - Agriculture Knapsack Sprayer - Agriculture

M echanical Sprayerswill be classifiable under Chapter Head 8424
of the GST Tariff and such product would attract GST @12%.

:: PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)
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1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and MP Goods & Services Tax Act. 2017
(hereinafter also referred to CGST Act and SGST Act respectively) by M/
s.RAVI MASAND (hereinafter referred to asthe Applicant) , not registered
but desirous of obtaining registration under the Goods & ServicesTax.

2. Theprovisonsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissimilar
provisonismade, areferenceto the CGST Act would al so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
the CGST or MP GST Act would be mentioned as being under the GST
Act.

3. BRIEFFACTSOF THE CASE:

3.1 TheApplicantisengaged inintend import, trade and/or manufacture/
assemble “Agriculture Knapsack Sprayer” both mechanical and hand
operated whichisused generally in agriculture.

3.2 The*Agriculture Knapsack Sprayer” isclassified under chapter sub
heading No. 84248200 of the Custom/Excise Tariff Act. GST tariff just
mentionsHSN of 8424. Now confusion iswhether product liesin entry 325
of Sch. I11 or entry 195B of Sch. ¥ of Netification no. 1/2017 asamended?
IN market most of dealers aré charging GST @ 12% except afew who
still charging @ 18%.
4. QUESTIONSRAISED BEFORE THEAUTHORITHY:-
Thefollowing questions have been posted before the Authority inthe
goplication:-

a) Applicant believesthat the product “ Agriculture Knapsack Sprayer” is
classified under HSN 8424 and applicabletax rateis 12%. Detailsas
per Annexure.

b) Relevant extract of Notification No. 1/2017 dated 28-6-2017 as
amended vide Notification No. 6/2018-1ntegrated Tax (Rate) dt. 25-
1-2018 is enclosed.

c) What shal be GST rate on such product?
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5. CONCERNED OFFICER’SVIEW POINT:

TheConcerned Officer Submitted that the product AgricultureMechanica
Sprayer will merit classification under Chapter Head 8424 of the GST Tariff
and with effect from 25-1-2018, the said product would attract GST @12%
intermsof Sr.N0.195B of Schedule-11 to Notification No. 01/2017-CT(R)
as amended vide Notification No. 06/2018-CT(R) dtd. 25-12-2018 and
concurrent notificationsissued by the State Tax authorities.

6. RECORD OF PERSONAL HEARING:

6.1 Shree Sunil P. Jain, CA of the applicant for persona hearing .He
reiterated submissions already made in the application. The Applicant in
support of hiscontention that the product - Agriculture Knapsack Sprayer”
isclassfied under HSN 8424 and applicabletax rateis 12%. givesfollowing
argument -

6.2 TheApplicant produce relevant extract of Not. 1/2017 as amended

S. Chapter/ Description of Goods
No. Heading/ Sch. -1l 6%

Sub-heading/
Taiff item
195A 8424 Nozzlesfor dripirrigation equipment or nozzlesfor
sprinklers. (wef 22-9-2017 vide Not. 27/2017).
195B 8424 Sprinklers; dripirrigation systemincluding laterals;
mechanical sprayers(wef 25-1-2018 videNot. No.
06/2018)
Sch. -111-9%
325 8424 Mechanical appliances (whether or not hand-

operated) for projecting, dispersing or spraying
liquidsor powders, spray gunsand similar gppliances,
steam or sand blasting machines and similar jet
projecting machines*[other than fire extinguishers,
whether or not charged)]

* Subdtituted to “ other thanfireextinguishers. whether

or not charged and Nozzles for drip irrigation
equipment or nozzlesfor sprinklers’ (wef 22-9-2017
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vide Not. 27/2017)

(Substituted wef 15-11-2017 vide not. 41/2017
dated 14-11-2017)

Mechanical appliances (whether or not hand-
operated) for projecting, dispersing or spraying
liquidsor powders, fire extinguishers, whether or not
charged; spray gunsand similar appliances, steam or
sand blasting machines and similar jet projecting
machines[other than and Nozzlesfor dripirrigation
equipment or nozzlesfor sprinklers]

(Substituted wef 25-1-2018 vide Not. No. 06/
2018)

Mechanical appliances (whether or not hand-
operated) for projecting, dispersing or spraying
liquidsor powders, fire extinguishers, whether or not
charged; spray gunsand similar gppliances, steam or
sand blasting machines and similar jet projecting
meachineg other than sprinklers; dripirrigation systems
including laterals; mechanical sprayer; nozzlesfor
dripirrigation eguipment or nozzlesfor sprinklers)”
shall besubstituted;

6.3 All items were covered under Chapter 8424 were covered under
Schedulelll of Notification 1/2017 dated 28-6-2017 i.e. 9%. However, vide
Not.6/2018 wef 25-1-2018 (25th GST Council Meeting), mechanical
sprayers, drip irrigation and sprinklersitems GST rate is reduced to 6%.

6.4 TheApplicant argued that it clearly indicates Council’sintention to
support agriculture/ irrigation systems. Now, therefore Headings/Subheadings
of Chapter 8424 as specified in Sr.N0.325 of Schedulelll (as mentioned
above) though covering words “mechanical appliances’ does not cover
mechanical devicesused for agricultural/irrigation purposes.

6.5 Suchmechanical sprayersused for agriculture though backed up with
battery support are still mechanical sprayersand covered under Not.6/2018
dated 25-1-2018 and subject to GST @6% (effectively 12%).

6.6 The Applicant also enclosed catalogue of mechanical sprayer for
reference.
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6.7 Thusthe mechanical sprayer must be taxed @ of 12% in GST.
7. DISCUSSIONS AND FINDINGS:

7.1 Wehave carefully considered the submissions made by the applicant
inthe application and during time of personal hearing.

7.2 Wefindthat the question before usessentially pertainsto classification
of the product in question viz. Agriculture Knapsack Sprayer, and therate
of duty applicableon such products, particularly thegpplicability of concessond
rate of tax intermsof Notification No. 01/2017-Central Tax (Rate) dtd. 28-
6-2017 as amended vide notification no. 06/2018-CT(R) dtd. 25-1-2018
and the corresponding notification issued under MPGST Act, 2017. We,
therefore observethat theissue before usissquarely covered under Section
97(2)(a) and therefore we admit the application for consideration.

7.3 We find that the applicant has sought ruling on the product viz.
Agriculture Knapsack Sprayers which are being traded by them. As per
Sr.No.14 of the application the applicant hasdesired aruling on aspecific
question ‘What shall be the rate of GST on such product.’

7.4 It hasbeen argued by the applicant,through the written submission,
additional submission and also at the'timeof personal hearing, that the
impugned product isaM echanica Sprayerwhichisused for agricultureand
would be covered under Notification no. 06/2018-CT(R) and the
corresponding notification isstied under MPGST Act thus subjected to GST
@12%.

7.5 Wehavegivenacareful consideration to the argumentsadduced by the
applicant and thecounsel and a so variouslegal citationsmentioned by them.
Aswe can gather from the facts put forth by the applicant, the product in
guestionisessentially aMechanical Sprayer which can be carried on back
and can be operated either by hand or through abattery. Wefind. that there
is no dispute to the classification of product, which even as per the own
admission of the applicant would be under Chapter Head 8424 of the GST
Taiff.

7.6 Wefind that even the applicablerate of GST isnot disputed prior to
25-1-2018 as the product ‘Mechanical Sprayers were subject to GST
@18% asthesewere squarely covered under Sr.N0.325 of the Notification
no. 01/2017-CT(R) dtd. 28-6-2017 and the corresponding notification
issued under MPGST Act. However, with effect from 25-1-2018, by dint
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of amending notification no. 06/2018-CT(R) dtd. 25-1-2018, and the
corresponding notification issued under MPGST Act theitem ‘ Mechanical
sprayers has been brought in the ambit of Schedule-11 vide Sr.N0.195B
Thus, the question posed before us has relevance only for the period post
25-1-2018.

7.6 TheSerial Number 195B of Schedule-no. the Notification no. 01/2017-
CT(R), post amendment vide Notification No.06/2018-CT(R) and the
corresponding notification issued under MPGST Act reads asunder:

S Chapter/ Heading/  Description 195B
No. Sub-heading/
Taiff Item
195B 8424 Sprinklers, dripirrigation system

including laterals, mechanical sprayers

The Schedule-11 specifies GST gi12% (CGST @6% +SGST @6%)
for the goods specified under the schedule. We find that the Sr.N0.195B
has beeninserted into the Schedule-11 vide Notification No.06/2018-CT(R)
and the product under question Mechanical Sprayers is categorically
mentioned there under. Thus, that hardly leavesany doubt that M echanical
Sprayersclassifiable under Chapterhead 8424 shall attract GST @12% with
effect from 25-1-2018.

7.7 Wenow takealook at the Sr.N0.325 of Schedule-111 tothe Notification
N0.01/2017-CT(R), which reads as under:

Sr.  Chapter/ Heading/ Description 195B
No. Sub-heading/Tariff Item
325 8424 Mechanica appliances(Whether or not hand

operated) Or projecting dispersing or
spraying liquids or powders; .fire
extinguishers, whether or not charged; spray
gunsand similar appliances, steam or sand
blasting machinesand similar jet projecting
meachines[other than sprinklers; dripirrigation
systems including laterals; mechanical
sprayer; nozzlesfor dripirrigation equipment
or nozzlesfor sprinklers]
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Theabove Schedule-111 specifies GST. @18% for the products/goods
specified therein. It isnoteworthy that the Description against Sr.No. 325,
asmentioned above, has al so been substituted vide Notification no. 06/2018-
CT(R) dtd. 25-1-2018 and the corresponding notification issued under
MPGST Act. Moreover, theexclusion part in thisdescription specifically
excludesMechanical Sprayersfrom theambit of Sr. No. 325 to Schedule-
[11. We, therefore, find no ambiguity, whatsoever, asregards classification
of impugned product viz. Agriculture Mechanical Sprayersasasotherate
of GST that would be applicable on such Mechanical Sprayerswith effect
from 25-1-2018.

7.7 Weareinclined to agree with the argument of the applicant that mere
provision of abattery for operating the said Mechanical Sprayerswouldin
no way alter the nomenclature or classification of theimpugned product.

7.8 Inview of our findingsabove, we observethat Agriculture Mechanical
Sprayerswill be classifiable under Chapter Head 8424 of the GST Tariff
and such product would attract GST @12% in terms of Sr. No. 195B of
Schedule-11 of Notification no. 01/2017-CT(R) dtd. 28-6-2017 asamended
videNoatification No. 01/2018-CT(R) dtd.25-1-2018, and the corresponding
notification issued under MPGST Act witheffect from 25-1-2018.

RULING

(Under section 98 of Central Goods and Services Tax Act, 2017
and the Madhya Pradesh.Goods and Services Tax Act, 2017)

8.1 Theproduct Agriculture Mechanical Sprayer will merit classification
under Chapter Head 8424 of the GST Tariff and with effect from 25-1-2018,
the said product would attract GST @12% in terms of Sr.No. 195B of
Schedule-11 to Notification No. 01/2017-CT(R) asamended vide Natification
N0.06/2018-CT(R) dtd. 25-1-2018 and concurrent notificationsissued by
the State Tax authorities.

8.2 Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act.

a
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(2019) 63 TLD 311  Authority for Advance Ruling, Madhya Pradesh
Rajiv Agrawal & Manoj Kumar Choubey, Members

NMDC Limited, Majhgawan, Diamond Mining Pr oj ect
Case No. : 26/2018

Advance Ruling No. : 09/2019

July 18, 2019

AAR-MP - Mining lease - Clarification on classification of
royalty paymentsto Gover nment in respect of Mininglease- Thesaid
service shall be classified under Tariff Heading 99733.

AAR-MP-Additional contributions- Thesaid contributionsare
nothing but additionsto theroyalty payable for the original supply
itself, and isthereforeliable to be added to the value of the original
supply and treated accordingly for the purposes of GST.

8.2 Inrespect of the second question raised by the Applicant regarding the
taxability or otherwise of the additional contributions madeto DMF and
NMET, werulethat the said contributions are nothing but additionsto the
roydty payablefor theorigina supply itself, and isthereforeliableto be added
to thevalue of theorigina supply and treated-accordingly for the purposes
of GST.

. PROCEEDINGS ::

(Under sub-section (4) of Section 98 of Central Goods and
Service Tax Act, 2017 and the Madhya Pradesh Goods & Service
Tax Act, 2017)

1. Thepresent application has been filed u/s 97 of the Central Goods &
Services Tax Act, 2017 and M.P. Goods & Services Tax Act, 2017
(hereinafter also referred to CGST Act and MPSGT Act respectively) by
M/s. NMDC Limited (hereinafter referred to asthe Applicant), registered
under the Goods & Services Tax.

2. Theprovisionsof the CGST Act and MPGST Act areidentical, except
for certain provisions. Therefore, unlessaspecific mention of thedissmilar
provisonismade, areferenceto the CGST Act would a so mean areference
to the same provision under the MPGST Act. Further, henceforth, for the
purposesof thisAdvance Ruling, areferenceto such asimilar provison under
the CGST or MP GST Act would be mentioned as being under the GST
Act.
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3. BRIEFFACTSOF THE CASE:

3.1 M/s.NMDC Limited (hereinafter referredto as‘theApplicant’), having
their registered officeat NMDC Limited, Majhgawan, Diamond Mining
Project, 488001 and are registered with the GSTN holding GSTIN
23AAACN7325A272.

3.2 TheApplicantisengaged in mining and sale of “rough diamonds”.

3.3 Thusthe Applicant have approached the Authority for limited and
specific ruling about clarification on classification of royalty paymentsto
Government in respect of Mining lease under “Licensing servicesfor Right
to use mineralsfalling under the heading 99733 and determination of the
liability to pay tax on contributions madeto District Mineral Foundation
(DMF) and National Mineral Explorationtrust (NMET) asper MMDRACt,
1957.

4. QUESTIONSRAISED BEFORETHEAUTHORITY:-
Thefollowing questions have been posted beforethe A uthority:-

4.1 Whether roydty paidinrespect of Mining L ease can beclassified under
“Licenging servicesfor theright to use mipera sincluding itsexploration and
evaluation falling under the heading 9973 attracting GST at the samerate
of tax as applicable on supply of like goods involving transfer of titlein
goods’?

4.2 Determination of theliability topay tax on contributionsmadeto Digtrict
Mineral Foundation (DMF) and Nationa Minera Explorationtrust (NMET)
as per MMDR Act, 1957.

5. RECORD OF PERSONAL HEARING:

Shree Ananthanarayanan S. Counsel of the applicant for personal
hearing and hereiterated the submissi onsaready madeintheapplication and
attached submission. TheA pplicant argued the case asfollowing-

5.1 “Background of operations-

NMDC Limited isastate-controlled minera producer of the Government
of India. Itisowned by the Government of Indiaand isunder administrative
control of theMinistry of Steel.

5.2 ItisIndiaslargestiron oreproducer and exporter producing about 30
million tonsof iron orefrom 3 fully mechanised minesin Chhattisgarh and
Karnataka.
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5.3

NMDC Ltd. aso has Diamond Mining Project at M gjhagawan, Panna

(M.P) (hereinafter referred to as “NMDC” or “the Company” or “the
Applicant™) whichisengaged in mining and sale of “rough diamonds’ falling
under Chapter Heading 7201 attracting GST Rate of 0.25%.

1)

1
V)
5.4

1)

1

IV)

VI)

5.5

Operating Minesof NMDC includesthefollowing —

Bailadila Iron Ore Mine, Kirandul Complex, Distt. South Bastar,
Dantewada (Chhattisgarh)

Bailadila Iron Ore Mine, Bacheli Complex, Distt. South Bastar,
Dantewada (Chhattisgarh)

Donimalal Iron OreMine, Donimalai, Distt. Bellary (Karnataka)
Diamond Mining Project, Ma hgawan, Panna (M adhya Pradesh)
Payment of Royalty, DMF and NMET -

The question raised abovefor whichthe Advancerulingissoughtisin
relation to Diamond Mining Project, Mg hgawan, Pannaof NMDC.

Govt. of MadhyaPradesh hasissued in principle approval to NMDC
Ltd (Panna) for renewal of IBM N0.270/17MPR26001 for period of
20 years w.e.f. 15-7-2005 for ansarea of 280.08 acres (597.54 ha.
as per CEC).

Pursuant to the agreement, ;NM D€ Pannais required to pay royalty
as per Mines and Mineral's (Development & Regulation) Act, 1957.

As per Section 9 of the said Act, NMDC isrequired to pay royalty
@ 15%. TheApplicant seeks clarification asto whether royalty paid
in respect of Mining L ease can be classified under “Licensing services
for theright to use mineralsincluding itsexploration and eval uation”
falling under the heading 9973 attracting GST at the samerate of tax
as applicable on supply of like goods.

Further, Section 9B and 9C of Minesand Minerals (Devel opment &
Regulation) Act, 1957 mandatesthat NM DC shall contribute 30% of
royalty to District Mineral Foundation and 2% of Royalty to National
Minerd Exploration Trust. Inthisregard, theApplicant seeksclarifications
whether such statutory contributions made amountsto “ Supply” and
whether the sameisliable for GST under reverse charge.

Admissibility of Application
Asper Section 97(2) of CGST Act, advance ruling can be sought for
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following question under GST:
(& classification of any goods or services or both;

Based on above, the Applicant requests to admit its application in
respect of clarification sought on classification of service by way of
royalty paidin respect of Mining L ease.

Further, asper Section 97(2) of CGST Act, 2017, advanceruling can
be sought for following questionsunder GST:

(e) determination of the liability to pay tax on any goods or services
or both;

(9 whether any particular thing done by the applicant with respect to
any goods or services or both amounts to or resultsin a supply of
goods or services or both, within the meaning of that term

Based on the said Section, the Applicant wishesto seek clarification
whether statutory contributions madeto District Mineral Foundation
(DMF) and National Minera Explorationtrust (NMET) asper MMDR
Act, 1957 amountsto* Supply” and determination of liability to pay tax
on such contributions made.

5.6 Classification of royalty paidsin respect of mining lease under
“Licensing services for the right to’ use minerals including its
exploration and evaluation falling.under the heading 9973”

TheApplicant prefersto present the application before thisAuthority
on the following, among other, grounds, each of which is taken in the
alternative and without prejudiceto the others.

1. Asstated above, Govt. of Madhya Pradesh has issued in principle
approva toNMDC Ltd (Panna) for renewal of IBM No. 270/17M PR26001
for period of 20 yearsw.e.f. 15-7-2005 for an areaof 280.08 acres (597.54
ha. as per CEC).

2. Royadtyisinthenatureof periodica paymentsto be made by thelessee
under hiscovenantsin consideration of the various benefits granted by the
lessor. Royalty iscollected by the State Government from the businessentities
for right givento them to extract mineral and is payabl e based on quantum
mineral removed or consumed.

3.  TheApplicantisof theview that payment of royalty isclassfiableunder
heading:
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Heading 9973 Leasing or rental services with or without operator

Sub-category 997337 Licensing services for the right to use
minerals including its exploration and evaluation

Sub-category 997338 Licensing services for right to use other
natural resources including telecommunication spectrum

TheApplicant wishesto submit thefollowing groundsfor classification
of royalty under SAC 997337.

4. Royalty isrequiredto bepaid asper Section 9(1) of Minesand Mineral
(Development and Regulation) Act, 1957 (MMDRAct) whichisread
asunder:

5. “The holder of a mining lease granted shall, notwithstanding
anything contained in the instrument of lease or in any law in
force at such commencement, pay royalty in respect of any
[mineral removed or consumed by him or by his agent, manager,
employee, contractor or sub-lessee] fromthe leased area after such
commencement, at the rate for the time being specified in the
Second Schedule in respect of that minerals”

6. Further as per Section 9(2) of<tMMBR Act,

“Theholder of amining leasegranted on or after the commencement
of this Act shall pay royalty in’respect of any 1 [mineral removed or
consumed by himor by hisagent, manager, employee, contractor or sub-
lessee] from the leased area at'the rate for the time being specified in
the Second Schedule in respect of that mineral” .

7. Theterm‘Royalty’ isnot definedin MMDRAct. However, themeaning
of theword royalty hasbeen considered in somejudicia decisions. Many
of thesejudicia decisionshave been summed up inthejudgement delivered
by the Supreme Court in the case of the India Cement Ltd., etc. v. State
of Tamil Nadu, etc. (AIR 1990 SC 85). Thecasewas primarily onthelegality
of the cessonroyalty. However, themeaning and concept of royalty hasa so
been discussed in thejudgement in anincidental manner. Although royalty
has not been explicitly defined, the Supreme Court held that royalty is
separ ate and distinct from land revenue and that it isnot related to
land asa unit. On theother hand, royalty ispayable on a proportion
of theminerals extracted and it hasrelationship to mining asaso to
the mineral won from the mine under acontract by which royalty ispayable
on the quantity of the mineral extracted.
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8. Further, the Applicant tried to draw attention to the Sectoral FAQ’s
published by CBEC wherein it is categorically stated that Royalty
payment is made towards Licensing services for exploration of
natural resour ces. The extract of the same is produced as under:-

9. “The Government provideslicenseto various companiesincluding
Public Sector Undertakings for exploration of natural resources
like oil, hydrocarbons, iron ore, manganese, etc. For having
assigned the rights to use the natural resources, the licensee
companies are required to pay consideration in the form of annual
license fee, lease charges, royalty, etc to the Government. The
activity of assignment of rights to use natural resourcesis treated
as supply of services and the licensee is required to pay tax on
the amount of consideration paid in the form of royalty or any
other form under reverse charge mechanism”

10. Therefore, thepayment of royaty isfor licensegivento extract minerals
and the amount of royalty paid is based on quantum of mineral extracted.

11. Further, referringtothenoteon‘ Mineral Royalties published by Indian
bureau of Mines concept of Royalty isexplained as under:

“A lessee is a person who issgranted mineral concessions. The
lessee is required to pay a certarn amount in respect of the mineral
extracted in proportion to theguantity extracted. Such payment is called
royalty. The royalties in respect of mining leases is specified in Section
9 of the MMDR Act, 1957. Royalty is a variable return and it varies
with the quantity of minerals extracted or removed”

12. Also, it isimportant to draw reference to the definition of the term
‘royaty’ invariousdictionaries, caselaw and other sources, which are
asfollows—

® Strond'sJudicia Dictionary (Vol. 4, P. 2414)
“Initssecondary sense, theword ‘royalties signifies, in mining

leases, that part of the reddendum which is variable, and
depends upon the quantity of mineral gotten”

® Bouvier'sLaw Dictionary

“ Royalty, a payment reserved by the grantor of a patent,
mining lease, etc., and payable proportionately to the use
made of such right”
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13.

14.

15.

16.

17.

18.

® TheNew Oxford Illustrated Dictionary (Vol. 2, P1478) (USU pl);

“Royal Prerogative or privilege of licence to work minerals,
etC”

® An Introduction to Mineral Economics — by Dr. K .K.
Chatterjee

“Royalty means dues payableto aland owner for mining rights”

Without prejudice to the above, the Applicant would like to draw
referenceto the meaning of theexpression ‘renting’ in common parlance
whichindicates‘alowing’, ‘ permitting or granting access , ‘ use', ‘entry’,
‘occupation’ ‘useor any such facility’ which infersthe enjoyment of
immoveable property on‘asis basis. Theexpression ‘renting’ cannot
be extended to activitieslike‘ exploration’, ‘ extraction’ etc. Therefore,
mining land whichisused for purpose of extraction of mineralsand by
which theimmoveable property cannot be used on“asis’ basis, will
not fall within theambit of * renting of immovable property’.

Upon harmonious reading from the above, what is intended to be
transferred istheright and titleto theinterest over immoveabl e property
(i.e. mineral). Such an interest over immoveable property cannot be
equated with * Renting of ImmoveableProperty’.

Further, the Applicant would like'to quote Section 65(105)(zzzz) of
FinanceAct, 1994, which defines” Immovable Property” in relation of
“Renting of Immovable Praperty”

Asper the said Section, immovabl e property does not include “ vacant
land solely used for agriculture, farming, forestry, animal husbandry,
mining purposes’.

In anutshell, it can be stated that royalty isacharge by the owner of
amineral in consideration of the exploitation of mineral resources by
thelessee. In any case, it cannot be considered as payment made for
renting of immovabl e property. The payment of royalty isastatutory
levy asper MM DR act and thesameisaswaell categorically emphasized
intheMining lease agreement. Thereforeitisagainst Licensing services
by the Government for right to extract minerals.

Since the services are covered under the service code classification

997337, we now need to refer to the rate of GST on services as
specified under Notification 11/2017 — Central Tax (Rate) dated June
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28, 2017.

19. Notification 11/2017 dated June 20, 2017, notifiestherate, description
of service and the Chapter, Section, Heading. Heading provided here
isat 4digitlevel. Intermsof Explanation 4(2) of the said Notification,
referenceto “ Chapter”, “ Section”* “Heading”, wherever they occur,
unlessthe context otherwiserequire, shal meanrespectively as” Chapter,,
“Section” and “Heading” in the annexed scheme of classification of
services (Annexure). Therefore, any reference to classification to
determinetherate of services should beread in conjunction with the
Annexure.

20. Heading 9973 coversvarioustypesof leasing, rentd, licensing services.
The group under heading 99737 largely appearsto cover right to use
intangible property, Entry 997337, coverslicensing servicesfor theright
to use minera sincluding itsexploration and eval uation.

21. Itispertinent to notethat for every entry for the Heading in Notification
11/2017, thelast description of serviceinthe heading states” Other than
theabove’. Thismeansany serviceat 6 digit level of the annexure not
specifiedinthe4 digitlevel inNotificationwill fall intheresdua clause
of that particular heading.

22. Theentriesprescribing the rate of tax for the service code 9973 does
not specificaly cover the Liicensing servicesfor theright touse minerals
including itsexploratiornand eval uation and thereforeit will be covered
under theresiduary entry “leasing or rental services, with or without the
operator, other than (i), (ii), (iii), (iv) and (v) above’, with applicable
tax rate as the same rate of tax as applicable on the supply of
like goodsinvolving transfer of title in goods. Accordingly, in such
cases, the relevant tax rate as applicable on the underlying natural
resource would be applicable on the amount of royalty paid.

23. TheApplicant wishesto quotetherecent decision by HaryanaAuthority
for Advance Ruling inthe case of M/s. Poineer Partners, whereinit was
held that Royalty paid towards mining rightsof ‘ soneboulders’ taxable
at 5% under ‘reversecharge’ . Theextract of therelevant parain stated
below:

“the services for the right to use minerals including its exploration
and evaluation, as per sr. No. 257 of the annexure appended to
notification no. 11/2017- CT (Rate), dated 28-6-2017 is included
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24.

25.

26.

in group 99733 under heading 9973. Hence, it attracts the same
rate of tax as on supply of like goods involving transfer of title
in goods. As per notification no. 1/2017-CT (Rate), dated 28-6-
2017 under the CGST Act, 2017 and the corresponding Sate Tax
notification under HGST Act, 2017, Schedule— | the stone boulders
extracted by the applicant attract 5% GST (2.5% CGST + 2.5%
HGST) as covered under HSN 2516 (At S. No. 124 of the
notification).”

Copy of the Advance Ruling is enclosed as Annexure -1

Based on the above, the Applicant wises to submit that the entries
prescribing therate of tax for the service code 9973 does not specificaly
cover theLicensing servicesfor theright to usemineralsincluding its
exploration and evaluation and thereforeit will be covered under the
residuary entry “leasing or rental services, with or without the operator,
other than (i), (ii), (iii), (iv) and (v) above’, with applicabletax rate as
the samerate of tax as applicable on the supply of likegoodsinvolving
transfer of titlein goods. Accordingly, in such cases, therelevant tax
rate asapplicableon theunderlying natural resourcewould beapplicable
on theamount of royalty paid. Since, rough diamonds attracts 0.25%
GST Rate, royalty paid for mining of rough diamondswill attract 0.25%
GST Rate.

I II. Determination of liability to pay tax on contribution
made to District Mineral Foundation (DMF) and National
Mineral Exploration trust (NMET) asper MM DR Act, 1957

Contribution madeto District Mineral Foundation (DMF)

Digtrict Mineral Foundation (DMF) isatrust set up asanon-profit body,
inthosedistrictswheremining operationsare carried out. Theobjective
of theDigtrict Mineral Foundationistowork for theinterest and benefit
of persons, and areas affected by mining related operations in such
manner as may be prescribed by the State Government. It isfunded
through the contributionsfrom miners.

The holder of amining lease granted before the date of commencement
of theMinesand Mineras (Devel opment and Regulation) Amendment
Act, 2015, shall, in addition to theroyalty, pay to the District Mineral
Foundation of thedistrict in which the mining operationsare carried an
amount of 30% of royalty.



320

27.

28.

29.

30.

31
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Itissubmitted that as per Rule 3 of District Mineral Foundation Rules,
2016 in the state of Madhya Pradesh, District Mineral Foundation
(DMF) isafoundation which shall beaNon Profit Making Trust. The
objective of thefoundation as per Rule4 of the said rulesisasunder:

“The Trust shall prepare schemes and plans as per guidelines of
the Pradhan Mantri Khanij Kshetra Kalyan Yojna (PMKKKY) and
instructions issued by the Sate Government from time to time to
ensure their implementation for the development of mining affected
areas.”

Asper Notification 13/2017 Central tax (Rate), Servicessupplied by
the Central Government, State Government, Union territory or local
authority to a business entity excluding the specified services are
chargeabletotax under reverse charge. Therefore, theApplicant wishes
to seek clarification onliability to pay tax under reverse charge on such
contribution madeto the funds.

In this regard the Applicant would like to quote Section 7 of CGST
Act, 2017. As per Section 7, supply includes:

“(a) al forms of supply of goods:or services or both such as sale,
transfer, barter, exchange, licence, rental, lease or disposal made or
agreed to be made for a consideration by a person in the course or
furtherance of business’

Therefore, it isto be noted that liability to pay will result only
if all the following conditions ar e satisfied:

® Thereisasupply intermsof Section 7
® Thesupply isinthe course of or furtherance of business
® The supply is not exempt under Section 7(2) or Section 11(1)

In order to determine whether tax is payable on payment to District
Mineral Foundation following hasto betested:

® Whether thereissupply of goodsor service by thetrust towhich
such payment ismade

® |f atall thereisasupply, whether such supply isinthe course of
or furtherance of business of the trust?

® Whether such supply is exempt under Section 7(2) or Section
11(2)
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32.

33.

35.

As stated above, the objective of DMF Trust is to mitigate adverse
impact of mining, to work towardswelfare and devel opment of people
inhabited near mining areaand to ensure sustainablelivelihood. In order
to carry out the said objective, the contribution to such fund is made
by Minors. It ispertinent to notethat in lieu of such contribution made,
there is no supply made by the trust to the Applicant (i.e., asaquid
pro quo for the service is not received).

Further, asseenin Section 7, oned so hasto eval uate whether the supply
isinthe course of business. It is pertinent to notethat thetrust isanon-
profit body organization and not involved in the course of any business,
trade or commerce. Based on the above, there is no supply madein
terms of Section 7 therefore liability to pay tax does not arise.

Without prejudiceto the above, the Applicant wishesto state that the
liability to pay tax under reverse charge on the said paymentswill arise
only if such trust/fund fallsunder the definition of Government or local
authority.

Asper Section 2(53) of CGST Act, 2017, government means“ Central
Government” and as per Section 2(53) of Madhya Pradesh GST Act,
government means* State Government”.Further, the said trust doesnot
fall withinthe definition of localauthority which isdefined under Section
2(69) of the CGST Act, 2017:

“local authority” means-

(@ a “Panchayat” as defined in clause (d) of article 243 of the
Constitution;

(b) a “Municipality” as defined in clause () of article 243P of
the Constitution;

() aMunicipal Committee, aZillaParishad, a District Board, and
any other authority legally entitled to, or entrusted by the
Central Government or any Sate Government with the
control or management of a municipal or local fund;

(d) aCantonment Board as defined in section 3 of the Cantonments
Act, 2006;

(¢) aRegional Council or a District Council constituted under the
Sxth Schedule to the Constitution;

() a Development Board constituted under article 371 of the
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37.

38.

39.

40.
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Constitution; or

(90 a Regional Council constituted under article 371A of the
Constitution,

It is submitted that, an autonomous trust set up for an independent
purposedo not fall under the definition of Government or local authority.
At the max such trust may fall under the definition of Governmental
Authority whichisdefined in Explanation of Section2(16) of IGST Act.
The sameis stated below for your reference.

the expression “ governmental authority” means an authority or a
board or any other body,-

(i) set up by an Act of Parliament or a Sate Legislature; or
(i) established by any Government,

with ninety per cent or more participation by way of equity or
control, to carry out any function entrusted to a municipality under
article 243W of the Constitution.

Based on above, theApplicant wishesto submit that services provided
by Governmental Authority isnot covered under reverse charge and
therefore the supplier isliable to.charge’GST and remit to the credit
of Government.

It isto be noted that the trust established under Section 9B(1) of the
MMDR Act doesnot fallP'underthe definition of Government. The same
isan independent non-profit body to carry out operations entrusted to
it. Sincethe payment isnot made to government, thereisno requirement
of payment of GST under reverse chargein termsof Notification 13/
2017 — Central Tax (Rate).

Contribution to National Mineral Exploration Trust

It issubmitted that as per National Mineral Exploration Trust Rules,
2015t issubmitted that National Mineral Explorationtrust (NMET)
is atrust which was set up as a non-profit body for the purpose of
detailed exploration of minera sthat would facilitate high growthinthe
mining sector.

Asper Section 9C(2) of MMDR Act, the object of the Trust shall be
to usethe funds accrued to the Trust for the purposes of regional and
detailed exploration in such manner asmay be prescribed by the Central
Government. Thefundsaccumulated withthe NMET will beutilised to



2019) NMDC Limited, Ma hgawan (AAR-MP) 323

41.

42.

43.

45.

46.

step up the exploration activities.

Theholder of amining lease granted before the date of commencement
of theMinesand Mineras (Devel opment and Regulation) Amendment
Act, 2015, shall, pay to the Trust, a sum equivalent to two per cent,
of theroyalty paid in terms of the Second Schedule.

Asper Notification 13/2017 Central tax (Rate), Servicessupplied by
the Central Government, State Government, Union territory or local
authority to a business entity excluding the specified services are
chargeabletotax under reverse charge. Therefore, theApplicant wishes
to seek clarification onliability to pay tax under reverse chargeon such
contribution made to the funds.

In this regard the Applicant would like to quote Section 7 of CGST
Act, 2017. As per Section 7, supply includes:

“(a) all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, licence, rental, lease or disposal made
or agreed to be made for a consideration by a person in the course
or furtherance of business’

Therefore, itisto benoted that liability te pay will result only if all the
following conditionsare satisfied:

® Thereisasupply in terms of“Section 7
® Thesupply isin the course of or furtherance of business
® The supply is not exempt under Section 7(2) or Section 11(1)

In order to determine whether tax is payable on payment made to
NMET, following hasto be tested:

® \Whether thereissupply of goodsor service by thetrust to which
such payment ismade

® |f atall thereisasupply, whether such supply isin the course of
or furtherance of business of the trust?

® Whether such supply is exempt under Section 7(2) or Section
11(2)

TheApplicant would like to state that there is no supply made by the
trust to the Applicant in return of payment madeto suchtrust (i.e., as
aquid pro quofor the servicereceived). As stated above, the objective
of thetrust isexploration of mineralsthat would facilitate high growth
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inthe mining sector. Thereisno service/supply madeto the payee. The
payment made by theApplicant ispurely in the nature of contribution
and cannot be regarded as consideration.

47. Further, as seen in Section 7, one also has to evaluate whether the
supplier isinthe course of business. It ispertinent to notethat the trust
isanon-profit body organization and not involved in the course of any
business, trade or commerce. Based on the above, thereisno supply
madeintermsof Section 7 thereforeliability to pay tax doesnot arise.

48. Without prejudiceto the above, the Applicant wishesto state that the
liability to pay tax under reverse charge on the said paymentswill arise
only if such trust/fund fallsunder the definition of Government or local
authority.

49. Asper Section 2(53) of CGST Act, 2017, government means* Central
Government” and as per Section 2(53) of Madhya Pradesh GST Act,
government means* State Government” . Further, the said trust does not
fall within the definition of loca authority whichisdefined under Section
2(69) of the CGST Act, 2017:

“local authority” means-

(@ a “Panchayat” as defined in clause (d) of article 243 of the
Constitution;

(b) a“ Municipality” :as defined in clause (e) of article 243P of
the Constitution;

(¢ aMunicipal Committee, a Zilla Parishad, aDistrict Board, and
any other authority legally entitled to, or entrusted by the
Central Government or any Sate Government with the
control or management of a municipal or local fund;

(d) aCantonment Board as defined in section 3 of the Cantonments
Act, 2006;

(¢ aRegional Council or a District Council constituted under the
Sxth Schedule to the Constitution;

() a Development Board constituted under article 371 of the
Constitution; or

(g) a Regional Council constituted under article 371A of the
Constitution;
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50.

Sl

Based on above, theApplicant wishesto submit that services provided
by Governmental Authority isnot covered under reverse charge and
therefore the supplier isliable to charge GST and remit to the credit
of Government.

It isto be noted that the trust established under Section 9C(1) of the
MMDRAct doesnot fall under thedefinition of Government. Thesame
isan independent non-profit body to carry out operations entrusted to
it. Sincethe payment isnot made to government, thereisno requirement
of payment of GST under reverse chargein termsof Notification 13/
2017 — Central Tax (Rate).

Therefore, the contribution to DMF and NMET will not attract GST
under reverse charge.”

During discussion the applicant further argued that —

In addition to the submission given in our Application, theApplicant
wishesto quote the recent decision by HaryanaAuthority for Advance
Ruling in the case of M/s. Pioneer Partners, wherein it was held that
Royalty paid towards mining rights of ‘ stone boulders' taxable at 5%
under ‘reversecharge . Theextract of therelevant parain stated below:

“ the services for the right to use mineralsincluding its exploration
and evaluation, as per sr.¢No. 257 of the annexure appended to
notification no. 11/2017-CT (Rate), dated 28-6-2017 isincluded in
group 99733 under heading9973. Hence, it attracts the same rate
of tax as on supply of like goods involving transfer of title in goods.
As per notification no. 1/2017-CT (Rate), dated 28-6-2017 under
the CGST Act, 2017 and the corresponding Sate Tax notification
under HGST Act. 2017, Schedule | the stone boulders extracted by
the applicant attract 5% GST (2.5 % CGST + 2.5% HGST) as
covered under HSN 2516 (At S. No. 124 of the notification).”

Based on the above, the Applicant wishes to submit that the entries
prescribing therate of tax for the service code 9973 does not specificaly
cover theLicensing servicesfor theright to usemineralsincluding its
exploration and evaluation and thereforeit will be covered under the
residuary entry “leasing or rental services, with or without the operator,
other than (i), (ii), (iii), (iv) and (v) above’, with applicabletax rate
asthe samerate of tax asapplicable on the supply of like goods
involving transfer of titlein goods. Accordingly, in such cases, the
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relevant tax rate asapplicable on theunderlying natural resourcewould
be applicable on the amount of royalty paid. Since, rough Diamond
attracts 0.25% GST Rate, royalty paid for mining of rough Diamonds
will attract 0.5% GST Rate.

Submission in relation to Contribution to District Mineral Fund and
National Mineral Exploration Trust

2. TheApplicant wishesto submit that Section 9B and 9C of Minesand
Mineras(Development & Regulation) Act. 1957 mandatesthat NMDC
shall contribute 30% of royalty to District Mineral Foundation and 2%
of Royalty to National Mineral Exploration Trust.

No “Supply” in terms of Section 7

3. Itissubmitted that asper Rule 3 of District Minera Foundation Rules,
2016 in the state of Madhya Pradesh, District Mineral Foundation
(DMF) isafoundation which shall beaNon Profit Making Trust. The
objective of the foundation is prescribed under Rule 4 as under:

“The Trust shall prepare schemes and plans as per guidelines of
the Pradhan Mantri Khanij Kshetra Kalyan Yojna (PMKKKY) and
instructions issued by the Sate Government from time to time to
ensure their implementation far'the devel opment of mining affected
areas.”

4. Asstated above, the objectiveof DMF Trust is to mitigate adverse
impact of mining. In order to carry out the said objective, the
contribution to such fund ismade by Minors. It is pertinent to note that
inlieu of such contribution made, thereisno supply made by thetrust
totheApplicant (i.e., asaquid pro quo for the serviceisnot received).

5. Also, as per National Mineral Exploration Trust Rules, 2015 it is
submitted that National Mineral Exploration trust (NMET) isatrust
which was set up as a non-profit body for the purpose of detailed
exploration of mineralsthat would facilitate high growth inthemining
Ssector.

6. Asper Section 9C(2) of MMDR Act. the object of the Trust shall be
to usethe funds accrued to the Trust for the purposes of regional and
detailed exploration in such manner asmay be prescribed by the Central
Government. Thefundsaccumulated withthe NMET will beutilised to
step up theexploration activities.



2019) NMDC Limited, Ma hgawan (AAR-MP) 327

7.

The Applicant would like to state that in the said rulesfor DMF and
NMET. the collections are defined as ‘contribution” as against
consideration. Also, in no manner such contribution made to DMF/
NMET can beregarded as payment towards service by way of royalty
or right to use minerals. Had such contribution been towards mining
rights, the samewould have been retained by State Government. The
said sumistowards benefit of theinterest and benefit of personsand
areas affected by mining related operations, exploration activitiesand
cannot be considered as consideration towards mining right.

In order to tax aparticular transaction as* Supply” under Section 7 of
CGST Act, there should be supply of goods or services agreed to be
madefor aconsideration. Intheinstant case, supply of serviceismissing
and thereforethemaintest of levy of tax under Section 7 isnot satisfied.

No liability under Reverse charge

0.

10.

11.

Without prejudiceto the above, assuming but not admitting that there
isaservice provided by thetrust in lieu of contribution made by the
Applicant, thesaid servicewill not under notified servicesunder Reverse
charge.

Asper Serial No. 5 of Notification 13/2017 — Central Tax (Rate), dated
June 28. 2017, therecipient isliableto pay tax under reverse charge
for following service:

Servicessupplied by the Central Gover nment, State Gover nment,
Union territory or local authority to abusinessentity excluding, —

(i) servicesby the Department of Postsby way of speed post, express
parcel post, life insurance, and agency services provided to a
person other than Central Government, State Government or
Unionterritory or local authority;

(i) servicesinrelationtoanaircraft or avessel, inside or outsidethe
precincts of a port or an airport;

(i) transport of goods or passengers.

It isto be noted that only services supplied by Central Government,
State Government or local authority isliabletotax under reversecharge.
Thedefinition of the same are stated in Para 10 of the Application. As

noted, an autonomous trust set up for an independent purpose do not
fall under the definition of Government or local authority. At the max
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such, trust may fall under the definition of Governmental Authority which
isdefined in Explanation of Section 2(16) of IGST Act. Thesameis
stated below for your reference.

the expression “ governmental authority” means an authority or a
board or any other body,-

(i) set up by an Act of Parliament or a Sate Legislature; or
(i) established by any Government,

with ninety per cent or more participation by way of equity or
control, to carry out any function entrusted to a municipality under
article 243W of the Constitution.

12. Based on above, theApplicant wishesto submit that servicesprovided
by Governmental Authority isnot covered under reverse charge and
therefore the supplier isliable to charge GST and remit to the credit
of Government.

13. SincetheDMFandNMET Trugt falsunder thedefinition of Governmenta
Authority and not under Government or Local Authority, theApplicant
isnot liableto pay tax under reverse charge on the contribution made
tosuch funds. If at all such contributionristaxable, itisthe supplier’s
responsibility to charge GST and remit the same to Government.

The Contribution made canhot be’clubbed under the valuation of
Royalty

14. Further, we would like to state that Section 15 of CGST Act, 2017
does not mention toinclude value paid to third party inthe transaction
value of supply. In thisregard, we would like to quote clause (b) of
Section 15;

“ Value of supply shall include any amount that the supplier isliable
to pay in relation to such supply but which has been incurred by
the recipient of the supply and not included in the price actually
paid or payable for the goods or services or both;”

15. Intheinstant case, the Government is not liable to incur the cost of
development of people near mining area. The cost hasto be borne by
mining lease holder. Thereisno diversion of cost by supplier of royaty
sarvicetotherecipienti.e. lessee. At, thefirst place contribution to trusts
isnot for obtaining mining rightsbut istowardsinterest and benefit of
affected people and for exploration activities. Therefore, the payment
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madeto trust cannot be linked to mining rightsand cannot beincluded
inthevaluation of royalty.

16. Further, it is submitted that even the Sectoral FAQs only talk about
royalty paid under “ Licensing servicesfor theright to useminerals
including its exploration and evaluation”. Contribution to DMF/
NMET Trustsare not mentioned under such servicesin FAQ. Therefore,
the sameis not liable to GST under reverse charge.

17. Wereguest your good office to consider our above submissions and
pass such other orders and directions as may be deemed proper and
necessary.

6. Concerned officer’sview point: The Concerned Officer in hisview

submitted that the service by way of granting of licenseto extract minerals

isclassfied under Tariff Heading 99733 and the additiona contributionsmade
to DMF and NMET are nothing but additions to the royalty and shall be
treated under addition of value of original supply.

7. DISCUSSIONS AND FINDINGS:

The arguments and assertions made by the applicant along with
supporting case law and the documentsin support of such claims were
studied and thefollowing are noted;

Regarding thefirst questionof the applicant asto the classification and

taxability and the applicability.of reverse chargeonthe mining lease provided
by the Central Government to the-applicant, thefollowing pointsareworth
nating:
7.1 Itisclear that the supply made by the government, i.e. theright tomine
theresourcesistaxable under Section 9 of theAct and iswithin themeaning
of the term *supply as covered by Section 7. That, in order to classify as
asupply, two important conditions are to be met. First, it should bein the
course or furtherance of business. It must al so be noted that as per Section
2(17), inter dlia, any activity undertaken by the Central Governmentinwhich
they are engaged as public authorities shall be deemed to be a business.
Hence, theroyalty received by the Government inlieu of the mining rights
shall also be deemed to be for business purposes.

7.2 Furthermore, this is a service which is provided by the Central
Government to the applicant being abusinessentity, and isthereforeliable
to be paid by the recipient under reverse charge, in terms of Sr. No. 5 of
Notification No. 13/2017 - CT (Rate) dated 28-6-2017. Hence, the said
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serviceistaxable under reverse charge basis.

7.3 Regarding the additional issueraised by theapplicant after thefiling of
the application, that the royalty is profit a prendre and hence not liable to
tax under the GST Act cannot be accepted because the said lease is for
mining of mineralsand themain product of theminingisthemineral ore. The
extraction of mineral orebeing themain activity and product and theroyalty
ispaid ontheactivity of extraction and usage of themineral ore so extracted,
thisdoes not amount to an additional benefit out of themain transactionbeing
something el se and hencethe royalty would not amount to profit aprendre.
The judgments relied upon by the applicant have no application to the
transactions of the applicant asthe main activity isextraction of mineral ore
for whichroyalty ispaid.

7.4 Regarding classification of services, thefollowing pointsare noted:

a TheAnnexureto the Notification No. 11/2017 — Central Tax (Rate)
dated 28-6-2017 which prescribed the Service Accounting Code for
each type of servicegivesthefollowing serviceswhich arerelevant to
the transaction of the applicant. They are:

Heading 9973 L easing or rental serviceswith or without operator

Group 99731  Leasingor rental servicesconcerning machinery and
equi pmefit with'or without operator

Group 99732 Leasing or-rental servicesconcerning other goods

Group 99733 Leasing services for the right to use intellectual
property and similar products

Sincethe servicereceived by the applicant isnot covered under Group
99731 or Group 99732 and hence it may get covered under Group
99733, i.e. leasing servicefor theright to use‘ other smilar products'.

7.5 Additiondly, asper theguiddinesonthe Schemeof Classficationissued
by the Central Board of Indirect Taxes and Customs, the classification of
thisserviceisclarified under the above mentioned heading, i.e. 99733 only.
In thisrespect, therelevant entry from the guidelinesisreproduced below:

997337

Licensing services for right to use minerals including its
exploration and evaluation
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This service code includes licensing services for the right to use,
mineral exploration and evaluation information, such as mineral
exploration for petroleum, natural gas and non-petroleum deposits

From the above, it becomes clear that the services received by the
applicant isof theabove nature only, and it shall be classified under heading
997337.

7.6 Comingtotheissuewhether thelicenseto extract mineral oreand also
theright to usesuch minerasextractedisaleasing or rental service, itisclear
that what is supplied by the Government isthe service by way of licenseto
extract and use mineral oresand that isnot covered by any specific entries
intheseria no. 17 of the Natification and hencefallsunder theresidual entry.

7.7 Regardingthequestionwhoisliableto pay the abovetax, Notification
No. 13/2017 Central Tax (Rate) dated 28-6-2017 stipulatesin Serial No.5,
that thetax leviable under section 9 of the CGST Act shall bepaid onreverse
charge basis by therecipient of such services, and the entry readsasunder:

S. Category of Supply of Services  Supplier of Recipient of

No. Service Service

5 Servicessupplied by the Centralz” Centra Any business
Government, State Governmesit, -Government,  entity locatedin
Unionterritory or local authority.” State thetaxable
toabusinessentity excluding;— Government, territory.
(2) renting of immovable property, Unionterritory
and or loca
(2) services specified bel ow- authority

(1) services by the Department of
Posts by way of speed post,
express parcel post, lifeinsurance,
and agency services provided to
a person other than Central
Government, State Government
or Union territory or local
authority;

(i) servicesinrelationto an
aircraft or avessdl, inside or
outside the precincts of a port or
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anairport;
(iii) transport of goods or passengers.

7.8 Sincethetransactionisbetween the State Government and the applicant
and the servicesare supplied by the state government to the applicant which
isabusiness entity, and the transaction being a supply not covered under
the exception, the applicant being the recipient of such service shall haveto
pay tax on the said supply under reverse charge mechanism as per
Notification No. 13/2017 - Central Tax (Rate) dated 28-6-2017.

Now, coming to the second issue of taxability of the contributionsmade
to Digtrict Mineral Foundation (DMF) and the National Minera Exploration
Trust (NMDF), we note that:

7.9 Thefirst questioniswhether such activity isliableto GST inthefirst
placeor not. In order for an activity to be charged to tax, it must fall within
the meaning of “supply’ as defined by Section 7 of the CGST Act, 2017.
That, the Section 7 makesit clear that any activity shall becalled supply only
if it fulfillstwo important conditions:

A) It should bein the course of or furtherance of business
B) It should befor aconsideration

7.10Inthecase of contributionsmadeto the DMF and NMET, it isimportant
to notethat the applicant isarecipient of thisservice, and not the supplier.
Sinceitisaninward supply for the-applicant and not the outward supply,
it becomesimportant to judge thetaxability of the transaction from the point
of view of the supplier, and not the recipient.

This stands true regardless of whether the given supply is subject to
reverse charge mechanism. In other words, whether or not something is
taxable must be examined from the point of view of thesupplier, evenif the
tax liability thereon falls upon the recipient under Section 9 of the Act.

7.11 Thus, in the given context, it is important to question whether the
transaction or activity carried out by the DMF or NMET falsinthepurview
of “supply” within themeaning of it as prescribed by Section 7 of the CGST
Act and MP SGST Act, 2017. As mentioned earlier, any activity or
transaction can be called asupply if it fulfilscertainimportant conditions, i.e.
it must be for a consideration and it must be in the course or furtherance
of business.

7.12 Regarding the question of whether the activitiescarried out by the DMF
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or NMET are to be considered for the purposes of business, we refer to
Section 2(17) of the CGST Act, which definestheterm ‘ business asfollows:

(17) “ Business’ includes-

(& Anytrade, commerce, manufacture, profession, vocation, adventure,
wager or any other similar activity, whether or not it is for a
pecuniary benefit;

(b) Any activity or transaction in connection with or incidental or
ancillary to sub-clause (a);

(©) Any activity or transaction in the nature of sub-clause (a), whether
or not there is volume, frequency, continuity or regularity of such
transaction;

(d) Supply or acquisition of goodsincluding capital goods and services
in connection with commencement or closure of business;

() Provision by a club, association, society, or any such body (for a
subscription or any other consideration) of the facilities or benefits
to its members;

() Admission, for a consideration, of persons to any premises;

(g) Services supplied by a person.as thecholder of an office which has
been accepted by him in the course or furtherance of his trade,
profession or vocation;

(h) Services provided by a race’club by way of totalisator or a license
to book maker in such club; and

(i) Anyactivity or transaction undertaken by the Central Government,
a Sate Government or any local authority in which they are
engaged as public authorities;

Inview of above, the applicant’sfirst contention that these aretrusts
set up by an Act and are working for non-profit purposes is not relevant.
This is because the term ‘business’ includes any trade, commerce etc.
‘whether or not it isfor apecuniary benefit” in terms of Section 2(17).

7.13 But before even judging whether activitiesundertaken by the DMF and
NMET are for business purposes or not. we have to understand that the
underlying serviceisnot actually being provided by thesetrusts, but rather
the payments made to these trustsis nothing but addition to royalty itself.
That isto say, such paymentsarepart of theorigina supply itself. Theorigina
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supply, i.e. themining rightsgiven by the Central Government to the applicant
was for aconsideration payablein the form of royalty. It can be seen that
the payments made to the DMF and the NMET are also part of the same
royalty, and consideration paid in respect of the same supply.

7.14 For this purpose, the definition of ‘ consideration’ isimportant, and it
isdefined intheAct asfollows:

“Consideration” in relation to the supply of goods or services or
both includes-

(a) Any payment made or to be made, whether in money or
otherwise, in respect of, in response to, or for the inducement of
the supply of goods or services or both, whether by the recipient
or by any other person but shall not include any subsidy given by
the Central Government or a Sate Government;

7.15 Thefirst question iswhether the payment madetothe DMFand NMET
are “in respect of, in response to, or for the inducement of, the supply of
service by way of granting leasing rights' ? For this purpose, we may note
the provisionsof the MMDR Act, 1957 which providesfor the payment of
royalty as well as the contributions made to the DMF and the NMET. It
isinteresting to notethat, as per Section 9 of the MM DR Act, the payment
of royalty is*inrespect of the mineralsremoved by the holder of themining
rights. The said Section 9 is reproduced here -

9. Royaltiesin respect of mining leases.- (1) The holder of a mining
lease granted before the commencement of this Act shall,
notwithstanding anything contained in the instrument of lease or
in any law in force at such commencement, pay royalty in respect
of any mineral removed or consumed by him or by his agent,
manager, employee, contractor or sub-lessee from the leased area

It isworth noting that the payment of royalty isdescribed asbeing in
respect of the mineral removed or consumed by the holder of the mining
rights. Therefore, it isno doubt aconsideration for the said mining rights.

7.16 Further, Section 9B and Section 9C of the MMDR Act, which talk
about contributions made to the DMF and the NMET, state that such
contributions are to be made by the holder of themining rights*in addition
totheroyalty’. Sincethe said Sections 9B and 9C usetheword ‘in addition
totheroyalty’, these contributions are also in the nature of royalty and as
such areto betreated just like they wereroyalty. Per thisview, theamounts
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payableto DMF and NMET are nothing but payments of royalty, albeit by
adifferent name.

7.17 ThisAuthority isof the view that money payableto the DMF and the
NMET may betreated asnothing but royalty itself, sincethese contributions
aredescribed asbeing ‘in addition to’ the payment of royalty, which itself
is“inrespect of themining rights. Assuch, therefore, such amountsarepaid
inrespect of mining rightsand the said supply isa ready deemed to betaxable
under reverse charge basis.

7.18 Further support for this view comes from the intent behind the
contributionsto be madeto thesetrusts. Theintention behind setting up these
trustsisto rehabilitate the affected areas and the affected people as aresult
of themining operations being carried out. Had the government not started
thesetrusts, theonusof rehabilitation would tall on thegovernment itself, and
assuchwouldresultinan additional cost directly related to royalty. By way
of such contributions, the government hastransferred such responsibility and
cost thereof to therecipient, i.e. the applicant in thiscase. It should be seen
that under regular valuation rules of GST, if any amount which the supplier
isliableto pay hasbeenincurred by the recipient, then such amount would
also be added to the value of supply. Whilethereisnolegal liability onthe
government inthiscase, theintent behind stich contribution isthe same, i.e.
to passontheliability of the supplier tothe recipient. In other words, if no
such funds were set up, then.the government might be forced to increase
theroyalty itself in order to meetithe cost for rehabilitation. Therefore, the
intent behind such contributionsisclear, and thereforeit isnothing but an
additiontoroyalty.

8. RULING

8.1 Inrespect of thefirst question raised by the Applicant regarding the
classification of service by way of granting of licenseto extract minerals, we
rulethat the said service shall be classified under Tariff Heading 99733.

8.2 Inrespect of the second question raised by the Applicant regarding the
taxability or otherwiseof theadditiona contributionsmadeto DMFand NMET,
werulethat thesaid contributionsarenothing but additionsto theroyaty payable
for theoriginal supply itsalf, and isthereforeliableto be added to the value of
the origina supply and treated accordingly for the purposes of GST.

8.3 Thisrulingisvalid subject to the provisionsunder section 103(2) until
and unless declared void under Section 104(1) of the GST Act. 0
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(2019) 63 TLD 336 In the High Court of Allahabad
Hon'bleAnil Kumar & Saurabh Lavania, JJ.

Swastik Traders

Vs.

Sate of U.P.

Misc. Bench No. : 19798 of 2019

July 22, 2019
Deposition : In favour of Petitioner

First appeal - GST - Order has been passed without hearing to
the petitioner and in violation of principles of natural justice - The
High Court remanded the matter back to the Appellate Authority.

Petition allowed
Cases referred :
*  Bishambhar Nath Kohli Vs. State of U.P, AIR 1955 SC 65
*  Cooper Vs. Wandsworth Board of Works
* Kandaa Vs. Govt. of Malaya, 1962 AC 322
*  Ridge Vs. Baldwin (1963) 2 All ER 66 (HL)

Himanshu Suryavanshi & Amithabh Agrawal-for the petitioner.
C.S.C. for the respondent.

;< ORDER ::
Heard Shri Amitabh Agarwal;1earned counsel for the petitioner and
learned Standing Counsel.

Factsin brief of the present case arethat the petitioner isaregistered
deder having GSTIN No.09ABY FS0479C1ZN under therelevant provisons
of Goods and Services Tax Act, 2017 and deals in purchase and sale of
Aluminium Section, Aluminium Sheetsand their rel ated hardware goods.

During theyear 2017-18, one of the consignment of the sale made by
the petitioner vide Tax Invoice No.GR-17-18/224 dated 16-12-2017
disclosing sale of Aluminium Section weighing 4013.16 Kgs. was being
trangported to the purchasing customer i.e. MaaKripaPlywood & Hardware
of Faizabad having GSTIN No.0SAUXPM8745R1Z2 through Truck No.UP-
70DT/5611. Thesaid truck wasintercepted by Mobile Squad Officer vide
Interception Memo No.13 dated 17-12-2017.

TheAss stant Commissioner, State Tax, Mobile Squad Unit, Faizabad
was not satisfied with the explanation made by the petitioner and goods as
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well asvehiclewere seized under Section 129 (1) of the UPGST Act vide
Seizure Memo No.14 dated 19-12-2017 merely on the ground that Tax
Invoice disclosesthe sale of Aluminium Section only whereasAluminium
Section and Aluminium Composite Sheets were found in the vehiclein
question.

Apart from seizing the goodsand vehicle, M obile Squad Officer issued
a show cause notice being N0.014 dated 19-12-2017 under Section 129
(3) of UPGST Act proposing to levy demand tax @ 18% on the total
valuation of goods of Rs.6,66,665/- i.e. amounting to Rs.1,20,000/- and
equivalent amount of penalty of Rs.1,20,000/- (cumulatively Rs.2,40,000/
-) which was deposited by the petitioner by the Demand Draft.

The petitioner was not satisfied with the levy of demand of tax and
penalty to the tune of Rs.2,40,000/- asthe relevant documents were duly
produced at the time of interception of the vehicle by the Mobile Squad
Officer. Assuch, the petitioner preferred First Appeal beforethe Additional
Commissioner, Grade-11 (Appeals) Ist, Commercia Tax, Ayodhya. By order
dated 12-3-2019 served on 18-4-2019, the appeal was dismissed and the
order dated 19-12-2017 passed under Section 129 (3) of the UPGST Act
wasupheld.

From the perusal of the record, the position which emergesisthat the
judgment and order dated 12-3:2019 has been passed without hearing to
the petitioner, assuch, thesameisinviolation of principlesof natural justice.

Natural justiceisan important concept in administrative law. In the
wordsof Megarry Jitis”justicethat issimple and elementary, asdistinct
from justicethat iscomplex, sophisticated and technical” . The principlesof
natural justice or fundamental rulesof procedurefor administrativeactionare
neither fixed nor prescribed in any code. They are better known than
described and easier proclaimed than defined.

Natural justiceis another name for common-sense justice. Rules of
natural justicearenot codified cannone. But they are principlesingrainedinto
the conscience of man. Natural justiceisthe administration of justiceina
common-senseliberd way. Justiceisbased substantialy on natura idealsand
human values. The administration of justiceisto befreed from the narrow
and restricted cons derationswhich are usually associated with aformulated
law involving linguistic technicalities and grammatical niceties. It isthe
substance of justice which hasto determineitsform.
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Theexpressions*” natural justice” and “Legal justice” do not present a
watertight classification. It isthe substance of justicewhichisto be secured
by both, and whenever legal justicefailsto achieve this solemn purpose,
natural justiceiscalledinaid of legal justice. Natural justicerelieveslegal
justice from unnecessary technicality, grammatical pedantry or logical
prevarication. It supplies the omissions of a formulated law. As Lord
Buckmaster said, no form or procedure should ever be permitted to exclude
the presentation of alitigant’sdefense.

The adherence to principles of natural justice as recognized by all
civilized Statesisof supremeimportancewhen aquasi-judicia body embarks
on determining disputes between the parties, or any administrative action
involving civil consequencesisinissue. Thereprinciplesarewel| settled. The
first and foremost principle iswhat is commonly known as audi ateram
partem rule. It saysthat no one should be condemned unheard. Noticeis
thefirst limb of thisprinciple. It must be precise and unambiguous. It should
apprisethe party determinatively of the case hehasto meet. Timegivenfor
the purpose should be adequate so as to enable him to make his
representation. |n the absence of anotice of the kind and such reasonable
opportunity, the order passed becomeswholly vitiated. Thus, itisbut essential
that a party should be put on notice,of thetase before any adverse order
ispassed. against him. Thisisoneef themost important principlesof natural
justice. Itisafter all an approved rule of fair play. The concept hasgained
significance and shades withtime. When the historic document was made
at Runnymedein 1215, thefirst statutory recognition of this principlefound
itsway intothe*“MagnaCarta’. the classic exposition of Sir Edward Coke
of natural justice requiresto “vocate, interrogate and adjudicate” . In the
celebrated case of Cooper Vs. Wandsworth Board of Works the
principleswasthus stated:

“Even God himself did not pass sentence upon Adam before hewas
called upon to make hisdefense. * Adam’ (says God), ‘ where art thou? hast
thou not eaten of the tree whereof, | commanded thee that thou shoul dest
not eat 7’

Sincethen the principle hasbeen chiselled, honed and refined, enriching
itscontent. Judicia treatment hasadded light and luminosity to the concept,
like polishing of adiamond.

Itisnot possibleto define precisely and scientifically the expression
“natural justice’. Though highly attractive and potential, it isavague and
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ambiguous concept and, having been criticised as“ sadly lacking in precision,
has been consigned more than onceto the lumberroom. It isaconfused and
unwarranted concept and encroachesonthefield of ethics. Though eminent
judgeshaveat timesused the phrase“the principlesof natura justice”, even
now the concept differswidely in countriesusually described ascivilised.

Itistruethat the concept of natura justiceisnot very clear and therefore,
itisnot possibleto defineit; yet the principlesof natural justice are accepted
and enforced. Inreply to the aforesaid criticism against natural justice, Lord
Reid inthe historical decision of RidgeVs. Baldwin (1963) 2All ER 66
(HL) observed:

“In Modern times opinions have sometimes been expressed to the effect
that natural justiceis so vague asto be practically meaningless. But | would
regard these astainted by the perennia fallacy that because something cannot
be cut and dried or nicely weighed or measured therefore it does not
exid...... ”

Further, Natural justice is a branch of public law. It isaformidable
weapon which can bewielded to securejusticeto citizens. Rulesof natural
justiceare“basic values’ which aman has cherished throughout the ages.
They areembedded in our constitutional framework and their pristineglory
and primacy cannot be alowed to be subpierged by exigenciesof particular
Situationsor cases. Principles of naturdl justice control all actionsof public
authoritiesby applying rulesréatingto reasonableness, good faithand justice,
equity and good conscience. Natural justiceisapart of law which relates
to administration of justice. Rules of natural justice are indeed great
assurancesof justiceand fairness.

Thegolden rulewhich standsfirmly established isthat the doctrine of
natural justice isnot only to secure justice but to prevent miscarriage of
justice. Itsessenceisgood consciencein agiven situation; nothing more-
but nothing less.

AsLord Denninginthecaseof Kandaa Vs. Govt. of Malaya, 1962
AC 322 observed that “ if theright to be heard isto be a real right which
is worth anything, it must carry with it a right in the accused person
to know the case which is made against him. .He must know what
evidence has been given and what statements have been made affecting
him; and then he must be given a fair opportunity to correct or
contradict them.”
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Hon’ ble the Apex Court in the case of Bishambhar Nath Kohli Vs.
State of U.P,, AIR 1955 SC 65 held that “ in revision proceedings, the
Custodian General accepted new evidence produced by one party, but
no opportunity was given to the other side to meet with the same. The
Supreme Court held that the principles of natural justice were violated.”

For theforegoing reasons, writ petition isallowed and the impugned
order dated 12-3-2019 passed by opposite party no.3 is set aside. The
matter isremanded back to theAppellate Authority to decidethe samewithin
aperiod of eight weeksfrom the date of receiving acertified copy of this
order. The petitioner shall not take any unnecessary adjournment beforethe
AppelateAuthority.

a

(2019) 63 TLD 340 In the High Court of Delhi
Hon’'ble S. Muralidhar & Talwant Singh, JJ.
Blue Bird Pure Pvt. Ltd.
Vs.
Union of India & Ors.
W.P. (C) 3798/2019
July 22, 2019
Deposition : In favour of Petitioner

TRAN-1 - The High Court-directed the respondents to either
open the online portal so asto'enablethe Petitioner to again filethe
rectified TRAN-1 Form electronically or accept the manually filed
TRAN-1 Form with the correction.

Writ petition disposed of

Cases referred :

*  Bhargava Motors Vs. Union of India, decision dated 13th May, 2019 in
WP(C) 1280/2018

*  Kusum Enterprises Pvt. Ltd Vs. Union of India, 2019-TIOL-1509-HC-
DEL-GST

Mrs. Anjai J. Manish and Mr. Priyadarshi Manish, Advocates for the

petitioner.

Mr. Anil Dabas and Mr. Praveen Kumar, Advocates for Respondent No.

1, Mr. Harpreet Singh, Senior Standing Counsel for Respondent Nos. 2 and

3with Ms. Suhani Mathur, Advocate Mr. Satyakam, ASC, Govt. of NCT



2019) Blue Bird Pure Vs. Union of India (Del) 341

of Delhi/Respondent Nos. 4 and 5.
:: ORDER ::
The Order of the Court was made by Dr. S. MURALIDHAR, J.:
1. Notice. Noticeisaccepted by learned counsel for the Respondents.

2. Counter-affidavit filed on behalf of Respondent Nos. 2 and 3isaready
on record.

3. ThePdtitioner isacompany having itsregistered officein New Delhi,
engaged in the manufacturing and trading of water purifiers. It is duly
registered with the Excise Department and under the Central ExciseAct,
1944 and the Rules under which it isentitled to take the CENVAT credit
oninput used for manufacturing of thefinished goods. After the enactment
of Central Goods and ServicesAct, 2017 (CGST Act), the Petitioner got
itself registered with the Goods and Service Tax Department. A registration
number was issued to it on 26th September, 2017.

4. The Central Government in exercise of the powers under Section
140(5) read with Section 164 of CGST Act read with Rule 117 of the CGST
Rules prescribed the GST TRAN- 1 Form which wasrequired to befiled
onlineasacondition precedent for alewingthe Petitioner to carry forward
the CENVAT credit that was available te-t as on the date of coming into
force of the CGST Act. The Petitionerstatesthat it filled and filed online
the GST TRAN-1 Form on 27th December, 2017. The specific averment
isthat it committed aninadvertent error in showing the available stock of
goods ason 30th June, 2017 in column 7(d) of the Form instead of column
7(a) of the Form. It isstated that asaresult of thiserror, the Petitioner has
been unableto avail of the Central GST Credit in respect thereof.

5. Itisfurther averredinthe petition that after the due date for filing of
the TRAN-1 Form was crossed, the system got locked down at the portal
and no tax payer was ableto view/mend their TRAN-1 forms. The portal
opened up on 15th March, 2018 for filing the TRAN- 2 Returns. It was
at that stagethat the Petitioner realised that it had committed an inadvertent
error in the TRAN-1 Form. The system, however, did not permit the
Petitioner to revisethe TRAN-1 Form.

6. On 23rd April, 2018, the Petitioner addressed a representation to
Officer, Single Point of Contact (SPOC) Delhi, GST-1TO (Respondent No.
5), admitting to having committed the abovementioned inadvertent error and
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seeking permission to rectify the mistake. The credit amount involved was
Rs. 20,34,807/-. It ispointed out that on account of inability to avail of the
above credit amount, the Petitioner was not in apositionto filethe GSTR-
3B returns.

7. ThePetitioner further statesthat on the said representation, the GSTO
stated that it will be forwarded to the GST Council for further action.
However, nothing happened. The Petitioner addressed further letterson 19th
September, 2018 to SPOC and 24th September, 2018 to the Commissione,
Delhi GST, but was not permitted to rectify the TRAN-1 Form already filed
online. An e-mail was addressed to the GSTN Nodal Officer on 22nd
October, 2018 explaining the Petitioner’sdifficulty. After several reminders
bore no results, the present petition wasfiled.

8. Learned counsel for the Petitioner hasreferred to the two decisions of
this Court, namely, Bhargava MotorsVs. Union of India, decision dated
13th May, 2019 in WP(C) 1280/2018 and Kusum Enterprises Pvt. Ltd
Vs. Union of India, 2019-TIOL-1509-HC-DEL-GST, wherein similar
circumstances, the Court i ssued directionsto the Respondentsto either open
the portal to enablethe Petitioner to rectify the TRAN-1 Form electronically
or permit the Petitioner to do it manually.

9. Learned counsd for Responderits sought to distinguish theapplicability
of the above decisions on the ground that in those casestherewas aglitch
in the system which prevented those Petitionersfrom correcting the credit
amount inthe TRAN-1 Form, whereasin the present case the mistakewas
by the Petitioner in filling up the stock quantity in thewrong column.

10. Having carefully examined thosedecisions, the Court isunabletofind
any distinguishing feature that should deny the Petitioner arelief similar to
the one granted in those cases. In those cases al so, there was some error
committed by the Petitionerswhich they wereunabletorectify inthe TRAN-
1 Form and asaresult of which, they could not filethereturnsin TRAN—
2 Formand avail of the credit which they were entitled to. In both the said
decisions, the Court noticed that GST systemisstill inthe‘trial and error
phase’ insofar as its implementation is concerned. It was observed in
Bhargava Motors (supra) as under:

“10. The GST Systemisdtill ina‘trial and error phase’ asfar as
itsimplementationisconcerned. Ever sncethedatethe GSTN became
operationd, this Court has been approached by dedl ersfacing genuine
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difficultiesinfiling returns, claiming input tax credit through the GST
portal. The Court’s attention has been drawn to a decision of the
Madurai Bench of the Madras High Court dated 10th September,
2018 in W.P. (MD) No. 18532/2018 ( Tara Exports Vs. Union of
India) whereafter acknowledging the procedurd difficultiesinclaming
input tax creditinthe TRAN-1 formthat Court directed therespondents
“either to open the portal, so as to enable the petitioner to file the
TRAN1 eectronicaly for claming thetransitiona credit or accept the
manually filed TRAN1” and to allow theinput credit claimed “ after
processing thesame, if itisotherwiseeligibleinlaw”.

11. Inthepresent case also the Court is satisfied that the Petitioner’s
difficulty infilling up acorrect credit amount inthe TRAN-1formis
agenuine onewhich should not preclude him from havingitsclaim
examined by the authorities in accordance with law. A directionis
accordingly issued to the Respondentsto either open the portal so as
to enablethe Petitioner to againfile TRAN-1 eectronically or to accept
a manualy filed TRAN-1 on or before 31st May, 2019. The
Petitioner’sclamswill thereafter be processed in accordancewith law.

12. With a view to ensure that in future such glitches can be
overcome, the Court directsthe Respandentsto consider providing
inthe softwareitself afacilitycof thetrader/dealer being ableto save
onto higher system thefilled up form and also afacility for reviewing
theform that has been filled.up beforeits submission. It should also
permit thedealer to print out thefilled up formwhichwill containthe
date/time of itssubmission online. The Respondentswill also consider
whether there can be a message that pops up by way of an
acknowledgement that the Form with the credit claimed has been
correctly uploaded.’

11. Similar directionswereissued by thisCourt in Kusum Enterprises Pvt.
Ltd.(supra).

12. Inthepresent case, the Court issatisfied that, although thefailurewas
onthepart of the Petitioner tofill up the dataconcerning itsstock in Column
7(d) of Form TRAN-1 instead of Column 7(a), the error wasinadvertent.
The Respondents ought to have provided in the systemitself afacility for
rectification of such errorswhich are clearly bonafide. It should be noted
at this stage that although the system provided for revision of areturn, the
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deadlinefor making therevision coincided with thelast datefor filing the
returni.e. 27th December, 2017. Thus, such facility wasrendered impractical
and meaningless.

13. The Court also notes with some concern that the representations
repeatedly made by the Petitioner were not attended to by the Respondents
which resulted in the Petitioner having to approach thisCourt for relief. The
apprehension of the Respondents that orders of the kind in Bhargava
Motors(supra) and Kusum Enterprises (supra) can open the‘flood gates
can easly beallayed by the Respondentsthemsel vesif they providearobust
Grievance Redressal M echanism that can address such genuine grievances
of thetradersinstead of compelling every trader to approach this Court for
relief.

14. Mr. Harpreet Singh, learned counsel for the Respondents 2 and 3
informsthe Court that thereisin fact, an Information Technology Grievances
Redressad Committee (I TGRC) to addressthetechnical glitchesencountered
by thetraders and to enablethem to avail of theinput tax and other credit
whichthey areentitled to under thelaw. When enquired why thesaid ITGRC
was unable to redress the Petitioner’s complaint, Mr. Harpreet Singh
specul ated that the Petitioner’ s case perhaps didnot fal withinthe parameters
for consideration of the grievance by thesaid ITGRC. Thereisnothing on
record to suggest that the Petitioner’ stepeated representations were ever
placed beforethe I TGRC forits consideration. Even the counter affidavit
filed in the present case does not'suggest so.

15. Accordingly, thisCourt directsthe Respondentsto either opentheonline
portal so asto enablethe Petitioner to againfiletherectified TRAN-I Form
electronically or accept the manually filed TRAN-I Formwiththecorrection
on or before 31st July, 2019.

16. ThePetitioner will correspondingly be permitted to thereafter filethe
returnin TRAN-2. The penalty andinterest for thelatefiling of GSTR-3B
will bewaived off in view of the abovedirections, subject, of course, tothe
Petitioner being permitted to and infact filing therectified TRAN-1 Form
asdirected.

17. Thewrit petition isdisposed of in the above terms.

18. A copy of thisorder be given dasti to the parties under the signatures
of the Court Master.

a
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