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Clarification regarding GST rates & classification (goods)
Circular No. 113/32/2019-GST

F.No.354/131/2019-TRU
Government of India, Ministry of Finance, Department of Revenue,
Central Board of Indirect Taxes and Customs, Tax Research Unit

Dated, 11th October, 2019
Subject: Clarification regarding GST rates & classification (goods)–reg.

Representations have been received seeking clarification in respect of
applicable GST rates on the following items:
(i) Classification of leguminous vegetables such as grams when subjected

to mild heat treatment
(ii) Almond Milk
(iii) Applicable GST rate on Mechanical Sprayer
(iv) Taxability of imported stores by the Indian Navy
(v) Taxability of goods imported under lease.
(vi) Applicable GST rate on parts for the manufacture solar water heater

and system
(vii) Applicable GST on parts and accessories suitable for use solely or

principally with a medical device
2. The issue wise clarifications are discussed below:
3. Classification of leguminous vegetables when subject to mild heat
treatment (parching):
3.1. Doubts have been raised whether mild heat treatment of leguminous
vegetables (such as gram) would lead to change in classification.
3.2. Dried leguminous vegetables are classified under HS code 0713. As
per the explanatory memorandum to the HS 2017, the heading 0713 covers
leguminous vegetables of heading 0708 which have been dried, and shelled,
of a kind used for human or animal consumption (e.g., peas, chickpeas etc.).
They may have undergone moderate heat treatment designed mainly to ensure
better preservation by inactivating the enzymes (the peroxidases in particular)
and eliminating part of the moisture.
3.3. Thus, it is clarified that such leguminous vegetables which are subjected

(115)
Circular No. 113/32/2019-GST dated 11-10-2019
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to mere heat treatment for removing moisture, or for softening and puffing
or removing the skin, and not subjecting to any other processing or addition
of any other ingredients such as salt and oil, would be classified under HS
code 0713. Such goods if branded and packed in a unit container would
attract GST at the rate of 5% [S. No. 25 of notification No. 1/2017-Central
Tax (Rate) dated 28-6-2017]. In all other cases such goods would be
exempted from GST [S. No. 45 of notification No. 2/2017-Central Tax
(Rate) dated 28-6-2017].
3.4. However, if the above dried leguminous vegetable is mixed with other
ingredients (such as oil, salt etc) or sold as namkeens then the same would
be classified under Sub heading 2106 90 as namkeens, bhujia, chabena and
similar edible preparations and attract applicable GST rate.
4. Classification and applicable GST rate on Almond Milk:
4.1. References have been received as to whether “almond milk” would be
classified as “Fruit Pulp or fruit juice-based drinks” and attract 12% GST
under tariff item 2202 99 20.
4.2. Almond Milk is made by pulverizing almonds in a blender with water
and is then strained. As such almond milk neither constitutes any fruit pulp
or fruit juice. Therefore, it is not classifiable under tariff item 2202 99 20.
4.3. Almond milk is classified under the residual entry in the tariff item 2202
99 90 and attract GST rate of 18%.
5. Applicable GST rate on Mechanical Sprayer:
5.1. Representations have been received seeking clarification on the scope
and applicable GST rate on “mechanical sprayers” of entry No. 195B of
the Schedule II to notification No. 1/2017-Central Tax (Rate), dated 28-
6-2017. The entry No. 195B was inserted vide notification No. 6/2018-
Central Tax (Rate), dated 25th January, 2018.
5.2. All goods of heading 8424 i.e. [Mechanical appliances (whether or not
hand-operated) for projecting, dispersing or spraying liquids or powders;
spray guns and similar appliances; steam or sand blasting machines and similar
jet projecting machines (other than fire extinguishers, whether or not
charged)] attracted GST @18% [S.No.325 of Schedule III] till 25th January,
2018. Subsequently, keeping in view various requests/ representations, the
GST Council in its 25th meeting recommended 12% GST on mechanical
sprayers. Accordingly, vide amending notification No. 6/2018-Central Tax
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(Rate), dated 25th January, 2018, GST at the rate of 12% was prescribed
(entry No. 195B I Schedule II of notification No. 1/2017-Central Tax (Rate)
dated 28-6-2017) Simultaneously, mechanical sprayers were excluded from
the ambit of the said S. No. 325 of Schedule III.
5.3. Accordingly, it is clarified that the S. No. 195B of the Schedule II to
notification No. 1/2017- Central Tax (Rate), dated 28-6-2017 covers
“mechanical sprayers” of all types whether or not hand operated (like hand
operated sprayer, power operated sprayers, battery operated sprayers, foot
sprayer, rocker etc.).
6. Clarification regarding taxability of imported stores by the Indian
Navy:
6.1. Representation has been received from the Indian Navy seeking
clarification on the taxability of imported stores for use of a ship of Indian
Navy.
6.2. Briefly stated, in accordance with letter No. 21/31/63-Cus-IV dated
17 Aug 1966 of the then Department of Revenue and Insurance, the Indian
Naval ships were treated as “foreign going vessels” for the purposes of
Customs Act, 1962, and the naval personnel serving on board these naval
ships were entitled to duty-free supplies of imported stores even when the
ships were in Indian harbour. However, in the GST era, no such circular has
been issued regarding exemption from IGST on purchase of imported stores
by Indian Naval ships. The doubt has arisen as there is a no specific
exemption, while there is a specific exemption for the Coast Guard (vide
S. No. 4 of notification No. 37/2017-Customs dated 30-6-2017). Similar
exemption has not been specifically provided for Navy.
6.3. Indian Naval ship stores are exempted from import duty in terms of
section 90(1) of the Customs Act, 1962. Further, as per section 90(2), goods
“taken on board a ship of the Indian Navy” shall be construed as exported
to any place outside India. Also, section 90(1) and 90(3) of the Customs
Act, 1962 provides that imported stores for the use of a ship of the Indian
Navy and stores supplied free by the Government for the use of the crew
of a ship of the Indian Navy in accordance with their conditions of service
will be exempted from duty.
6.4. Accordingly, it is clarified that imported stores for use in navy ships are
entitled to exemption from GST.

Circular No. 113/32/2019-GST dated 11-10-2019
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7. Clarification regarding taxability of goods imported under lease:
7.1. Representations have been received seeking clarification on the taxabil-
ity of goods imported under lease.
7.2. In respect of goods imported on temporary basis, aircrafts, aircraft
engines and other aircraft parts imported into India under a transaction
covered by item 1(b) or 5(f) of Schedule II of the Central Goods and Service
Tax Act, 2017 are exempted from IGST vide S.No. 547A of notification
No. 50/2017-Customs dated 30-6-2017, subject to condition No. 102,
which reads as under :-

The importer, by the execution of bond, in such form and for such
sum as may be specified by the Commissioner of Customs, binds himself,
-
(i) to pay integrated tax leviable under section 5(1) of the IGST Act,

2017 on supply of service covered by item 1(b) or 5 (f) of Schedule
II of the Central Goods and Services Act, 2017;

(ii) not to sell or part with the goods, without the prior permission of
the Commissioner of Customs of the port of importation;

(iii) to re-export the goods within three months of the expiry of the
period for which they were supplied under a transaction covered
by item 1(b) or 5 (f) of Schedule II of the Central Goods and
Services Act, 2017;

(iv) to pay on demand an amount equal to the integrated tax payable
on the said goods but for the exemption under this notification in
the event of violation of any of the above conditions.

7.3. Similarly, rigs and ancillary items imported for oil or gas exploration and
production taken on lease by the importer for use after import have also been
exempted from IGST vide S. No. 557A of the said notification. Subse-
quently, all goods, vessels, ships (other than motor vehicles) imported under
lease, by the importer for use after import, were also exempted from IGST
vide S. No. 557B of the said notification. Both these entries are subject to
the same condition No. 102 of the said notification.
7.4. The intention of S. No. 557 A and 557 B is to exempt from IGST the
imports of goods under an arrangement of supply of service covered by item
1(b) or 5(f) of Schedule II of the CGST Act, 2017 so as to avoid double
taxation.
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7.5. Accordingly, it is hereby clarified that the expression “taken on lease/
imported under lease” (in S. No. 557A and 557B respectively of notification
No. 50/2017-Customs dated 30-6-2017) covers imports under an arrange-
ment so as to supply services covered by item 1(b) or 5(f) of Schedule II
of the CGST Act, 2017 to avoid double taxation. The above clarification
holds for such transactions in the past.
7.6. Further, wordings of S. No. 557A and 557B of notification No. 50/
2017-Customs dated 30-6-2017, have been aligned with Condition No. 102
of the said notification [vide notification No. 34/2019-Customs dated 30-
9-2019 w.e. f 01.10.2019] to address the concerns raised.
8. Applicability of GST rate on parts for the manufacture solar
water heater and system:
8.1. Representations have been received seeking clarification on applicable
GST rate on Solar Evacuated Tubes used in manufacture of solar water
heater. While 5% GST rate applies to parts used in manufacture of Solar
Power based devices (S.No. 234 of Notification No. 1/2017 -Central tax
(Rate) dated 28-6-2017), doubts have been raised in respect of parts of
Solar water heaters on the ground that Solar Based Devices are being
considered only as devices which run on Solar Electricity.
8.2. As per entry No 232, solar water heater and system attracts 5% GST.
Further, as per S. No. 234 of the notification No. 1/2017-Central Tax (Rate)
dated 28-6-2017, solar power-based devices and parts for their manufacture
falling under chapter 84, 85 and 94 attract 5% concessional GST. Solar
Power based devices function on the energy derived from Sun (in form of
electricity or heat). Thus, solar water heater and system would also be
covered under S. No 234 as solar power device. Thus, Solar Evacuated
Tubes which falls under Chapter 84 and other parts falling under chapter 84,
85 and 94, used in manufacture of solar water heater and system would be
eligible for 5% GST under S. No. 234.
8.3. Accordingly, it is clarified that parts including Solar Evacuated Tube
falling under chapter 84, 85 and 94 for the manufacture of solar water heater
and system will attract 5% GST.
9. Applicability of GST on the parts and accessories suitable for use
solely or principally with a medical device:
9.1. Representations have been received seeking clarification on applicability
of GST on the parts of ophthalmic equipment suitable for use solely or

Circular No. 113/32/2019-GST dated 11-10-2019
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principally with an ophthalmic equipment.
9.2. Briefly stated, medical equipment falling under HS 9018, 9019, 9021
and 9022 attract 12% GST. The imports of parts of ophthalmic equipment
suitable for use solely or principally with an ophthalmic equipment, were being
assessed at 12% GST by classifying it under heading 9018. However,
objection has been raised by Comptroller and Auditor General of India
(CAG) on the said practice, suggesting that since such goods were not
specifically mentioned in the GST rate notification, they fall under tariff item
9033 00 00 [residual entry] and should be assessed at 18% IGST. In this
background, representations have been received from trade and industry,
seeking clarification in this matter
9.3. The matter has been examined. As per chapter note 2(b) of the Chapter
90, parts and accessories of the instruments used mainly and principally for
the medical instrument of chapter 90 shall be classified with the machine only.
Chapter note 2(b) (of Chapter 90) reads as below: -

“2 (b): other parts and accessories, if suitable for use solely or
principally with a particular kind of machine, instruments or apparatus,
or with a number of machines, instruments or apparatus of the same
heading (including a machine, instrument or apparatus of heading 9010,
9013 or 9031) are to be classified with the machines, instruments or
apparatus of that kind;”
9.4. Thus, as per chapter note 2(b), parts of ophthalmic equipment suitable
for use solely or principally with an ophthalmic equipment should be classified
with the ophthalmic equipment only and shall attract 12%.
9.5. In view of the above, it is clarified that 12% IGST would be applicable
on the parts and accessories suitable for use solely or principally with a
medical device falling under heading 9018, 9019, 9021 or 9022 in terms
of chapter note 2 (b).
10. Difficulty, if any, may be brought to the notice of the Board immediately.
Hindi version shall follow.

(Gunjan Kumar Verma)
Under Secretary to the Government of India

❑
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odo^fi dÒV˛Am| (_mb) H${ dJr©H$aU Am°a OrEgQ>r (Xam|) g{ gß]ßoYV
Ò[ÔrH$aU

[oa[Ã gß. 113/32/2019-OrEgQ>r

\$m.gß. 354/131/2019-Q>rAma`y

^maV gaH$ma, odŒm _ßÃmb`, amOÒd od^mJ
H${›–r` A‡À`j H$a Edß gr_me˛ÎH$ ]m{S>©, H$a AZ˛gßYmZ BH$mB©

Zm∞W© „bm∞H$, ZB© oXÎbr oXZmßH$ 11 A∑Q>y]a, 2019

odf`ï- odo^fi dÒV˛Am| (_mb) H${ dJr©H$aU Am°a OrEgQ>r (Xam|) g{ gß]ßoYV Ò[ÔrH$aU-
H${ gßX ©̂ _| &

oZÂZoboIV dÒV˛Am| [a bmJy OrEgQ>r Xam| H${ gßX ©̂ _| Ò[ÔrH$aU h{V˛ H$B© A‰`md{XZ
‡mflV h˛E h°ï

(i) \$brXma go„O`m| O°g{ oH$ MZ{ H$m dJr©H$aU oO›h| oH$ _‹`_ AmßM [a g˛Im`m J`m
hm{ H$m dJr©H$aU &

(ii) ]mXm_ XyY H$m dJr©H$aU &

(iii) `mßoÃH$ Ò‡{̀ a [a bmJy OrEgQ>r Xa &

(iv) ^maVr` Zm°g{Zm ¤mam Am`moVV ÒQ>m{a H$r H$aX{̀ Vm &

(v) [≈{ H${ AßVJ©V Am`moVV _mb H$r H$aX{̀ Vm &

(vi) gm{ba dmQ>a hrQ>a Am°a BgH$r ‡Umbr H${ CÀ[mXZ g{ gß]ßoYV ^mJm| [a bmJy OrEgQ>r
Xa &

(vii) EH$ oMoH$Àgr` ß̀Ã _| [yU© `m _˛ª` Í$[ g{ ‡`m{J hm{Z{ dmb{ C[H$aUm| Am°a BgH{$ [wOm~
[a bmJy OrEgQ>r Xa &

2. _˛‘{dma Ò[ÔrH$aU [a MMm© oZÂZoboIV h°:

3. \$brXma go„O`m| oO›h| oH$ _‹`_ AmßM [a g˛Im`m J`m hm{ (e˛ÓH$ H$aZ{ H${
obE) H$m dJr©H$aU

3.1 `h eßH$m CR>m`r J`r h° oH$ ∑`m _‹`_ AmßM [a g˛Im {̀ OmZ{ g{ \$brXma go„O`m| (O°g{
oH$ MZm) H${ dJr©H$aU _| ]Xbmd oH$`m Om {̀Jm &

3.2 gyIr \$brXma go„O`m| H$m dJr©H$aU EMEg H$m{S> 0713 _| oH$`m J`m h° & EMEg
2017 H${ Ò[ÔrH$aU H${ AZ˛gma, erf© 0713 H${ AßVJ©V \$brXma go„O`m| H$m{ aIm J`m

(116)
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h° Om{ oH$ erf© 0708 H${ AßVJ©V (AmVr h¢ Am°a) oO›h| g˛Im`m d oN>bH$m hQ>m`m Om M˛H$m
hm{ VWm Om{ oH$ _mZd `m O›V˛ C[^m{J (O°g{ oH$ _Q>a, MZm BÀ`moX) H${ obE ‡`m{J H$r OmVr
h¢ & ]{hVa gßajU h{V˛ (ode{f Í$[ g{) C›h| _‹`_ AmßM [a g˛Im`m J`m hm{; oOgg{ E›OmB_
oZoÓH´$` hm{ OmEß VWm Am–©Vm H${ IÀ_ H$aZ{ h{V˛ hm{ &

3.3 AVï `h Ò[Ô h° oH$ E{gr \$brXma go„O`m± oOZH$r Am–©Vm H$m{ g_mflV H$aZ{ H${ obE,
`m C›h| Z_© Am°a \$˛bmZ{ H${ obE `m oN>bH$m CVmaZ{ H${ obE H${db AmßM [a Ja_ oH$`m J`m
h° Am°a Bg_{ A›` H$m{B© ‡gßÒH$aU Zht oH$`m J`m h° `m A›` H$m{B© gm_J´r O°g{ oH$ Z_H$
Am°a V{b Zht o_bm`m J`m h°, H$m{ EMEg H$m{S> 0713 H${ AßVJ©V dJr©H$•V oH$`m J`m h° &
E{gr dÒV˛Am| [a `oX ]´mßS> Am°a oH$gr ]V©Z _| [°H$ oH$ {̀ OmZ{ [a OrEgQ>r H$r 5% Xa
[AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa) oXZmßH$ 28-6-2017 H$r H´$_ gß. 25]
bmJy hm{Jr & A›` g^r _m_bm| _| E{g{ _mb [a OrEgQ>r g{ N>yQ> [AoYgyMZm gß. 02/2017-
H${›–r` H$a (Xa) oXZmßH$ 28-6-2017 H$r H´$_ gß. 45] ‡XmZ H$r J`r h° &

3.4 hmbmßoH$, `oX C∫$ \$brXma go„O`m| _| A›` gm_J´r (O°g{ oH$ V{b, Z_H$ BÀ`moXV)
o_bm`m OmVm h° `m Bg{ Z_H$rZ H$r Vah ]{Mm OmVm h° Vm{ BgH$m dJr©H$aU C[erf© 210690
O°g{ Z_H$rZ, ˛̂oO`m, M]{Zm Am°a E{g{ hr g_mZ Im⁄ H${ AVßJ©V oH$`m J`m h° Am°a bmJy
OrEgQ>r Xa bJm`r Om {̀Jr &

4. ]mXm_ XyY H$m dJr©H$aU Am°a bmJy OrEgQ>r Xa ï

4.1 `h A‰`md{XZ ‡mflV h˛E h¢ oH$ ∑`m ""]mXm_ XyY'' H$m dJr©H$aU ""\ý$Q> [Î[ `m \ý$Q>
Oyg AmYmoaV [{̀ '' H${ Í$[ _| oH$`m Om {̀Jm Am°a Bg [a Q>°oa\$ _X 2202 99 20 H${ AßVJ©V
12% OrEgQ>r bJm`m Om {̀Jm &

4.2 ]mXm_ XyY ]mXm_ H$m{ [mZr H${ gmW Km{Q>H$a Am°a N>mZH$a ]Zm`m OmVm h° & Bg ‡H$ma
]mXm_ XyY _| Z hr H$m{B© \ý$Q> [Î[ `m \ý$Q> Oyg hm{Vm h° & AVï BgH$m dJr©H$aU Q>°oa\$ _X
2202 99 20 H${ AßVJ©V Zht oH$`m J`m h° &

4.3 ]mXm_ XyY H$m dJr©H$aU AdoeÔ ‡odoÔ H${ Vm°a [a Q>°oa\$ _X 2202 99 90 H${ AßVJ©V
oH$`m J`m h° Am°a Bg 18% H$r Xa g{ OrEgQ>r bJm`m OmVm h° &

5. `mßoÃH$ Ò‡{̀ a [a bmJy OrEgQ>r Xa ï

5.1 AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa), oXZmßH$ 28-6-2017 H$r AZ˛gyMr
II H$r ‡odoÔ gß. 195I H${ VhV ""`mßoÃH$ Ò‡{̀ g©'' H${ j{Ã Am°a Bg [a bmJy OrEgQ>r Xa
H${ gßX ©̂ _| Ò[ÔrH$aU h{V˛ A‰`md{XZ ‡mflV h˛E h¢ & ‡odoÔ gß. 195I H$m{ AoYgyMZm gß.
06/2018-H${›–r` H$a (Xa), oXZmßH$ 25 OZdar, 2018 H${ ¤mam AßVïÒWmo[V oH$`m J`m
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Wm &

5.2 erf© 8424 H$r g^r dÒV˛Eß [O°g{, Vab `m [mCS>a H$m{ ‡j{[U, o]I{aZ{ `m Ò‡{ H$aZ{
H${ `mßoÃH$ C[H$aU (hÒVMmobV AWdm Zht); Ò‡{JZ Am°a E{g{ C[H$aU; ^m[ `m a{V „bmqÒQ>J
_erZ{ Am°a E{gr O°Q> ‡m{O{q∑Q>J _erZ{ (AoΩZe_Z C[H$aU g{ o^fi Mmh{ MmO© hm{ AWdm
Zht)] [a 25 OZdar, 2018 VH$ 18% H$r Xa g{ OrEgQ>r [AZ˛gyMr III H$r H´$_ gß.
325] bJm`m OmVm Wm & ]mX _|, odo^fi AZ˛am{Ym{/A‰`md{XZm| H$m{ ‹`mZ _| aIV{ h˛E, OrEgQ>r
[oafX Z{ A[Zr 25dt ]°R>H$ _| `mßoÃV Ò‡{̀ g© [a 12% H$r Xa g{ OrEgQ>r bJmZ{ H$r AZ˛eßgm
H$r & VXZ˛gma, AoYgyMZm gß. 06/2018-H${›–r` H$a (Xa), oXZmßH$ 25 OZdar, 2018
H$m{ OrEgQ>r H$r Xa 12% (AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa), oXZmßH$ 28-
6-2017 H$r AZ˛gyMr II H$r ‡odoÔ gß. 195I) oZYm©oaV H$r J`r & BgH${ gmW hr, `mßoÃH$
Ò‡{̀ g© H$m{ C∫$ AZ˛gyMr III H$r H´$_ gß. 325 g{ ]mha aIm J`m &

5.3 VXZ˛gma, `h Ò[Ô h° oH$`m OmVm h° oH$ AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa),
oXZmßH$ 28-6-2017 H$r AZ˛gyMr II H$r ‡odoÔ gß. 195I H${ AßVJ©V g^r ‡H$ma H${
""`mßoÃH$ Ò‡{̀ g©'' aI{ J {̀ h¢, Mmh{ d{ hÒVMmobV hm| AWdm Zht (O°g{ hÒVMmobV Ò‡{̀ g©,
[mda (eo∫$ MmobV) Am∞[a{oQ>S> Ò‡{̀ g©, ]°Q>ar MmobV Ò‡{̀ g©, \$˛Q> Ò‡{̀ g©, am∞H$a BÀ`moX) &

6. ^maVr` Zm°g{Zm H${ obE ÒQ>m{a H${ Í$[ _| Am[yV© _mb [a H$a H$r X{̀ Vm H${ gß]ßY
_| Ò[ÔrH$aU ï

6.1 ^maVr` Zm°g{Zm g{ E{g{ A‰`md{XZ ‡mflV h˛E h¢ oOZ_| ^maVr` Zm°g{Zm H${ oH$gr OhmO
H${ ‡`m{J H${ obE ÒQ>m{a H${ Í$[ _| Am[yV© _mb [a H$a H$r X{̀ Vm H${ ]ma{ _| Ò[ÔrH$aU _mßJm
J`m h° &

6.2 gßj{[ _| ]Vm`m J`m h° oH$ Cg g_` H${ amOÒd Edß ]r_m od^mJ H${ [Ã gß. 21/31/
63-gr_me˛ÎH$-IV, oXZmßH$ 17 AJÒV, 1966 H${ AZ˛gma ^maVr` Zm°g{Zm H${ OhmOm| H$m{
gr_me˛ÎH$ AoYoZ`_, 1962 H${ C‘{Ì` H${ obE ""odX{e OmZ{ dmb{ Ob`mZ'' _mZm OmVm
Wm Am°a BZ Zm°g{Zm H${ OhmOm| H${ ]m{S>© [a H$m_ H$aZ{ dmb{ Zm°g{Zm H${ H$_©Mmar Am`moVV ^ S>ma
H$r e˛ÎH$ _˛∫$ Am[yoV© H${ hH$Xma h˛Am H$aV{ W{, Mmh{ {̀ OhmO ^maVr` ]ßXaJmh _| hr ∑`m|
Z R>ha{ hm| & hmbmßoH$ OrEgQ>r H${ ˛̀J _| E{gm H$m{B© [oa[Ã Omar Zht oH$`m J`m h° Om{ oH$
^maVr` Zm°g{Zm H${ Ob`mZ H${ ¤mam H$r J`r Am`moVV ^ S>ma H$r IarX [a AmB©OrEgQ>r
g{ N>yQ> H${ ]ma{ _| hm{ & A] g›X{h `h [°Xm hm{Vm h° oH$ ∑`m E{gr H$m{B© ode{f N>yQ> C[b„Y
Zht h°, O]oH$ VQ>ajH$ ]b H${ obE E{gr N>yQ> C[b„Y h° (AoYgyMZm gß. 37/2017-
gr_me˛ÎH$, oXZmßH$ 30-6-2017) & ode{f Í$[ g{ Zm°g{Zm H${ obE E{gr H$m{B© N>yQ> oZYm©oaV
Zht H$r J`r h° &

[oa[Ã gß. 113/32/2019-OrEgQ>r oXZmßH$ 11-10-2019

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



Tax Law Decisions (Vol.  63290

6.3 ^maVr` Zm°g{Zm H${ Ob`mZ H${ ÒQ>m{g© H$m{ gr_me˛ÎH$ AoYoZ`_, 1962 H$r Ymam
90(1) H${ AZ˛gma Am`mV e˛ÎH$ g{ N>yQ> ‡mflV h° & BgH${ Abmdm Ymam 90(2) H${ AZ˛gma
""^maVr` Zm°g{Zm H${ OhmO H${ ]m{S>© [a br J`r'' dÒV˛ H${ ]ma{ _| `h _mZm Om {̀Jm oH$ Bg{
^maV H${ ]mha oH$gr ÒWmZ H$m{ oZ`m©V oH$`m J`m h° & BgH${ Abmdm gr_me˛ÎH$ AoYoZ`_,
1962 H$r Ymam 90(1) Am°a Ymam 90(3) _| `h ‡mdYmZ h° oH$ ^maVr` Zm°g{Zm H${ OhmO
H${ ‡`m{J H${ obE Am`moVV ^ S>ma Am°a ^maVr` Zm°g{Zm H${ OhmO H${ MmbH$ Xbm| H$m{ CZH$r
g{dm eVm{™ H${ AZ˛gma ^maV gaH$ma H${ ¤mam Am[yV© oH$E J {̀ _˛‚V ^ S>ma H$m{ gr_me˛ÎH$ g{
N>yQ> ‡mflV hm{Jr &

6.4 VXZ˛gma, `h Ò[Ô oH$`m OmVm h° oH$ Zm°g{Zm H${ OhmO _| ‡`m{J H${ obE Am`moVV ^ S>mam|
[a OrEgQ>r g{ N>yQ> ‡mflV h° &

7. [≈{ H${ AßVJ©V Am`moVV _mb [a H$a H$r X{̀ Vm g{ gß]ßoYV Ò[ÔrH$aU ï

7.1 E{g{ A‰`md{XZ ‡mflV h˛E h¢ oOZ_| [≈{ H${ AVßJ©V Am`moVV _mb [a H$aX{̀ Vm H${ ]ma{
_| Ò[ÔrH$aU H$r _mßJ H$r J`r h° &

7.2 AÒWm`r AmYma [a Am`moVV _mb H${ ]ma{ _|, dm ˛̀̀ mZ, dm ˛̀̀ mZ H${ B™>OZ Am°a dm ˛̀̀ mZ
H${ A›` ohÒg{ oOZH$m oH$ H${›–r` _mb AoYoZ`_, 2017 H$r AZ˛gyMr II H${ _X 1(I)
`m 5(M) H${ AßVJ©V AmZ{ dmb{ gßÏ`dhma H${ VhV ^maV _| Am`mV oH$`m J`m hm{, [a
AoYgyMZm gß. 50/2017-gr_me˛ÎH$ oXZmßH$ 30-6-2017 H${ H´$_ gß. 547H$ H${
AßVJ©V AmB©OrEgQ>r g{ N>yQ> Xr J`r h°, ]eV} oH$ eV© gß. 102 [yar hm{Vr hm{, Om{ oH$ Bg
‡H$ma h°:

Am`mVH$Vm© Cg \$m∞_© _| oOg{ oH$ Am ˛̀∫$, gr_me˛ÎH$ odoZoX©Ô H$a{, EH$ ]ßY[Ã Omar
H$aH${ Òd ß̀ H$m{ oZÂZ H${ ‡oV]’ H$aVm hm{,-

(i) CZ g{dmAm| H$r Am[yoV© [a AmB©OrEgQ>r, 2017 H$r Ymam 5(1) H${ AßVJ©V bJZ{
dmb{ EH$rH$•V H$a H$m ˛̂JVmZ H$aZ{ H${ obE Om{ oH$ H${›–r` _mb Edß g{dm H$a AoYoZ`_,
H$r AZ˛gyMr II H${ _X 1(I) `m 5(M) H${ AßVJ©V AmVr hm|;

(ii) Am`mV dmb{ [ŒmZ H${ gr_m e˛ÎH$ Am ˛̀∫$ H$r [yd© AZ˛_oV H${ o]Zm _mb H$m{ Z Vm{
]{MZm Z oH$gr H$m{ X{Zm;

(iii) E{g{ _mb H$m Cg AdoY H$r g_moflV H${ 3 _hrZ{ H${ ^rVa [˛Zï oZ`m©V H$aZm oOg AdoY
H${ obE CZH$r H${›–r` _mb Edß g{dmH$a AoYoZ`_, 2017 H$r AZ˛gyMr II H${ _X
1(I) `m 5(M) H${ AßVJ©V AmZ{ dmb{ gßÏ`dhma H${ VhV ^maV H${ ]mha g{ Am[yoV©
H$r JB© hm{;
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(iv) C[ ˛̀©∫$ oH$gr ^r eV© H${ [yam Z hm{Z{ [a Bg AoYgyMZm H${ AVJ©V Xr JB© N>yQ> H${ ogdm`
C∫$ _mb [a bJZ{ dmb{ EH$rH$•V H$a H${ ]am]a H$r amoe H$r _mßJ oH$E OmZ{ [a ˛̂JVmZ
H$aZm &

7.3 Bgr ‡H$ma V{b `m J°g H${ A›d{fU Am°a CÀ[mXZ H${ obE Am`moVV oaΩg Am°a ghm`H$
gm_mZm| Om{ oH$ Am`mV H${ [ÌMmV ‡`m{J oH$ {̀ OmZ{ H${ obE Am`mVH$Vm© ¤mam [≈{ [a ob {̀
J {̀ hm|, H$m{ ^r C∫$ AoYgyMZm H${ H´$_ gß. 557H$ H${ AZ˛gma AmB©OrEgQ>r g{ N>yQ> ‡mflV
h° & VXZ˛gma [≈{ H${ AßVJ©V Am`moVV g^r dÒV˛Am|, Ob`mZm|, OhmOm| (_m{Q>a dmhZm| g{ o^fi),
Om{ oH$ Am`mV H${ [ÌMmV ‡`m{J oH$ {̀ OmZ{ H${ ob {̀ Am`mVH$Vm© H${ ¤mam ob {̀ J {̀ hm|, [a
^r C∫$ AoYgyMZm H${ H´$_ gß. 557I H${ AZ˛gma AmB©OrEgQ>r g{ N>yQ> ‡mflV h° & {̀ Xm{Zm|
hr ‡odoÔ`m± C∫$ AoYgyMZm H$r eV© gß. 102 H${ AYrZ h¢ &

7.4 H´$_ gß. 557H$ Am°a 557I H$m Ame` grOrEgQ>r AoYoZ`_, 2017 H$r AZ˛gyMr
II H${ _X 1(I) `m 5(M) H${ AßVJ©V AmZ{ dmbr g{dmAm| H$r Am[yoV© H$r EH$ Ï`dÒWm
H${ AßVJ©V Am`moVV gm_mZm| [a AmB©OrEgQ>r g{ N>yQ> X{Zm h° oOgg{ oH$ Xm{ha{ H$amYmZ g{ ]Mm
Om gH${ &

7.5 VXZ˛gma, EVX¤mam `h Ò[Ô oH$`m OmVm h° oH$ Ao^Ï`o∫$ ""[≈{ [a ob {̀ J {̀/[≈{ H${
AßVJ©V Am`moVV'' (AoYgyMZm gß. 50/2017-gr_me˛ÎH$, oXZmßH$ 30-6-2017 H${
H´$_eï H´$_ gß. 557H$ Am°a 557I) H${ AßVJ©V _| g^r Am`mV AmV{ h¢ Om{ oH$ E{gr Ï`dÒWm
H${ AßVJ©V oH$ {̀ OmV{ hm| oOgg{ oH$ grOrEgQ>r AoYoZ`_, 2017 H$r AZ˛gyMr II H${ _X
1(I) `m 5(M) _| AmZ{ dmbr g{dmAm| H$r Am[yoV© H$r Om gH${ VmoH$ Xm{ha{ H$amYmZ g{
]Mm Om gH${ & `h Ò[ÔrH$aU odJV _| h˛E E{g{ gßÏ`dhmam| [a bmJy hm{Vm h° &

7.6 BgH${ Abmdm AoYgyMZm gß. 50/2017-gr_me˛ÎH$, oXZmßH$ 30-6-2017 H${ H´$_
gß. 557H$ Am°a 557I H$r e„Xmdbr H$m{ C∫$ AoYgyMZm H$r eV© gß. 102 H${ AZ˛Í$[
H$a oX`m J`m h° VmoH$ Bg ‡H$ma H$r CR>m`r J`r g_Ò`m H$m g_mYmZ hm{ gH${ [X{I|- AoYgyMZm
gß. 34/2019-gr_me˛ÎH$, oXZmßH$ 30-9-2019, Om{ oH$ 1-10-2019 g{ bmJy h°]

8. gm{ba dmQ>a hrQ>a Am°a Bgr ‡H$ma H$r ‡Umbr H${ odoZ_m©U g{ gß]ßoYV H$b[˛Om~
[a OrEgQ>r H$r Xa H$m bmJy hm{Zm ï

8.1 gm{ba dmQ>a hrQ>a H${ CÀ[mXZ _| ‡`m{J oH$ {̀ OmZ{ dmb{ gm{ba B©d{∑ ỳoQ>S> Q>≤̀ y] [a bmJy
OrEgQ>r Xa H${ gX ©̂ _| Ò[ÔrH$aU h{V˛ A‰`md{XZ ‡mflV h˛E h¢ & O]oH$ gm{ba AmYmoaV _erZm|
(AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa), oXZmßH$ 28-6-2017 H$r H´$_ gß. 234)
H${ CÀ[mXZ _| ‡`m{J hm{Z{ dmb{ ^mJm| [a 5% H$r Xa g{ OrEgQ>r bJm`m OmVm h° & gm{ba
dmQ>a hrQ>a H${ ^mJm| H${ gßX ©̂ _| `h eßH$m Bg AmYma [a CR>m`r J`r h° oH$ gm{ba AmYmoaV
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_erZ{ H${db gm{ba od⁄˛V [a hr H$m ©̀ H$aVr h¢ &

8.2 ‡odoÔ gß. 232 H${ AZ˛gma gm{ba dmQ>a hrQ>a Am°a ‡Umbr [a 5% H$r Xa g{ OrEgQ>r
bJm`m OmVm h°, BgH${ Abmdm AoYgyMZm gß. 01/2017-H${›–r` H$a (Xa), oXZmßH$ 28-
6-2017 H$r H´$_ gß. 234 H${ AZ˛gma, gm{ba AmYmoaV _erZ{ Am°a CgH${ CÀ[mXZ H${
obE [wO} Om{ oH$ A‹`m` 84, 85 Am°a 94 H${ AßVJ©V AmV{ h¢ Am°a Bg [a N>yQ> AmYmoaV
5% H$r Xa g{ OrEgQ>r bJm`m OmVm h° & gm{ba AmYmoaV _erZm| H$m AW© E{gr _erZm| g{
h° Om{ gỳ © g{ D$Om© b{H$a H$m ©̀ H$aVr h¢ Am°a `h D$Om© od⁄˛V, CÓ_m `m ‡H$me H${ Í$[ _|
hm{ gH$Vr h° & AVï gm{ba dmQ>a hrQ>a Am°a ‡Umbr H´$_ gß. 234 H${ AßVJ©V gm{ba AmYmoaV
_erZm| H$r l{Ur _| AmV{ h¢ & gm{ba dmQ>a hrQ>a EH$ gm{ba AmYmoaV _erZ h° & AVï gm{ba
B©d{∑ ỳoS>Q> Q>≤̀ y] Om{ oH$ A‹`m` 84 H${ AßVJ©V Am°a BgH${ A›` ^mJ Om{ oH$ A‹`m` 84,
85 Am°a 94 H${ AßVJ©V AmV{ h¢, Am°a oOZH$m ‡`m{J gm{ba dmQ>a hrQ>a Am°a ‡Umbr H${ CÀ[mXZ
_| oH$`m OmVm h°, E{g{ CÀ[mXm| [a H´$_ gß. 234 H${ AßVJ©V 5% OrEgQ>r bJm`m Om {̀Jm &

8.3 VXZ˛gma, `h Ò[Ô h° oH$`m OmVm h° oH$ gm{ba B©d{∑ ỳoS>Q> Q>≤̀ y] Edß BgH${ H$b[˛O} Om{
oH$ A‹`m` 84, 85 Am°a 94 H${ AßVJ©V AmV{ h¢ Am°a oOZH$m ‡`m{J gm{ba dmQ>a hrQ>a
Am°a ‡Umbr H${ CÀ[mXZ _| oH$`m OmVm h°, E{g{ CÀ[mXm| [a 5% H$r Xa g{ OrEgQ>r bJm`m
OmVm h° &

9. EH$ oMoH$Àgr` ß̀Ã _| [yU© `m _˛ª` Í$[ g{ ‡`m{J hm{Z{ dmb{ C[H$aUm| Am°a
BgH${ H$b[˛Om} [a bmJy OrEgQ>r Xa ï

9.1 Z{Ã gß]ßYr C[H$aUm| H${ H$b[˛O} oOZH$m ‡`m{J [yU© `m _˛ª` Í$[ g{ Z{Ã gß]ßYr C[H$aUm|
_| oH$`m OmVm h°, [a bmJy OrEgQ>r H${ Ò[ÔrH$aU g{ gß]ßoYV A‰`md{XZ ‡mflV h˛E h¢ &

9.2 gßj{[ _|, EMEg 9018, 9019, 9021 Am°a 9022 H${ AßVJ©V AmZ{ dmb{
oMoH$Àgr` C[H$aUm| [a 12% H$r Xa g{ OrEgQ>r bJm`m OmVm h° & oH$›V˛ E{g{ C[H$aUm|
H${ [˛Om~ H$m ode{f Í$[ g{ dU©Z AoYgyMZm _| Zht oH$`m J`m h° & Z{Ã gß]ßYr C[H$aUm| H${
^mJ, oOZH$m ‡`m{J [yU© `m _˛ª` Í$[ g{ Z{Ã gß]ßYr C[H$aUm| _| oH$`m OmVm h°, H${ Am`mV
H$m{ erf© 9018 H${ AßVJ©V dJr©H$aU H${ AmYma [a OrEgQ>r Xa H$m AmßH$bZ 12% oH$`m
Om ahm h° & hmbmßoH$, Bg ‡Umbr [a grEOr (CAG) ¤mam Am[oŒm CR>m`r J`r h°, `h g˛Pmd
oX`m J`m h° oH$ MyßoH$ E{g{ _mb H$m ode{f Í$[ g{ OrEgQ>r Xa AoYgyMZm _| dU©Z Zht h°,
BgobE `h _mb Q>°oa\$ _X 9033 00 00 [AdoeÔ ‡odoÔ] H${ AßVJ©V AmV{ h¢ Am°a Bg
[a 18% H$r Xa g{ AmB©OrEgQ>r bJm`m OmZm MmohE & [oaUm_ÒdÍ$[, H$ÒQ>Âg ¤mam C∫$
_mb [a 18% OrEgQ>r H$m AmßH$bZ oH$`m OmZm AmaÂ^ H$a oX`m h° & Bg [oa‡{̇ ` _|,
Ï`m[ma Am°a C⁄m{Jm| g{ Bg _m_b{ [a Ò[ÔrH$aU h{V˛ A‰`md{XZ ‡mflV hm{V{ ah{ h¢ &
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9.3 _m_b{ H$r OmßM-[aI H$r J`r h° & A‹`m` 90 H${ A‹`m` Zm{Q> 2(I) H${ AZ˛gma
E{g{ ^mJm| Am°a C[H$aUm| oOZH$m ‡`m{J _˛ª` Am°a ‡_˛I Í$[ g{ oMoH$Àgr` C[H$aUm| _| oH$`m
OmVm h°, H$m{ A‹`m` 90 _| H${db _erZ H${ Í$[ _| dJr©H$•V oH$`m Om {̀Jm & ÀdoaV JUZm
H${ obE A‹`m` Zm{Q> 2(I) H$r ‡oVobo[ oZÂZoboIV h° :-

""2(I) A›` ^mJm| Am°a C[H$aUm|, `oX d{ oH$gr ode{f ‡H$ma H$r _erZm|, C[H$aUm|
`m ß̀Ãm| `m odo^fi _erZm|, C[H$aUm| `m ß̀Ãm| _| $[yU© `m _˛ª` Í$[ g{ ‡`m{J hm{V{ h¢ Vm{ C›h|
^r Cgr ‡H$ma H${ _erZm|, C[H$aUm| `m ß̀Ãm| H${ erfm{™ (erf© 9010, 9013 `m 9031
H${ AßVJ©V _erZ, C[H$aU `m ß̀Ãm| gohV) _| dJr©H$•V oH$`m Om {̀Jm;''

9.4 AVï A‹`m` Zm{Q> 2(I) H${ AZ˛gma, Z{Ã gß]ßYr C[H$aUm| H${ ^mJm| oOZH$m ‡`m{J
[yU© `m _˛ª` Í$[ g{ Z{Ã gß]ßYr C[H$aUm| _| oH$`m OmVm h°, H$m dJr©H$aU Z{Ã gß]ßoYV C[H$aUm|
_| oH$`m OmZm MmohE Am°a Bg [a 12% H$r Xa OrEgQ>r bJm`m J`m h° &

9.5 C[am{∫$ H$m{ X{IV{ h˛E, `h Ò[Ô oH$`m OmVm h° oH$ A‹`m` Zm{Q> 2(I) H$r eVm{™ H${
AZ˛gma erf© 9018, 9019, 9021 `m 9022 H${ AßVJ©V AmZ{ dmb{ oMoH$Àgr` C[H$aU
_| [yU© `m _˛ª` Í$[ g{ ‡`m{J hm{Z{ dmb{ ^mJm| Am°a C[H$aUm| [a 12% H$r Xa g{ AmB©OrEgQ>r
bJm`m Om {̀Jm &

10. `oX H$m{B© H$oR>ZmB© hm{ Vm{, erK´ hr ]m{S>© H${ gßkmZ _| bm`m Om gH$Vm h° &

(Jß̨OZ H$˛_ma d_m©) Ada goMd, ^maV gaH$ma

❑

Clarification on scope of support services to exploration,
mining or drilling of petroleum crude or natural gas or both

Circular No. 114/33/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue, Tax research Unit

New Delhi, the 11th October 2019
Subject: Clarification on scope of support services to exploration, mining
or drilling of petroleum crude or natural gas or both – reg.

Representations have been received from trade seeking clarification on
the scope of the entry “services of exploration, mining or drilling of
petroleum crude or natural gas or both” at Sr. No. 24 (ii) of heading 9986
in Notification No. 11/2017- Central Tax (Rate) dated 28-6-2017.

(117)
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2. The matter has been examined. Most of the activities associated with
exploration, mining or drilling of petroleum crude or natural gas fall under
heading 9986. A few services particularly technical and consulting services
relating to exploration also fall under heading 9983. Therefore, following entry
has been inserted under heading 9983 with effect from 1st October 2019
vide Notification No. 20/2019- Central Tax(Rate) dated 30-9-2019; -

“(ia) Other professional, technical and business services relating
to exploration, mining or drilling of petroleum crude or natural gas or
both”
3. Explanatory Notes to the Scheme of Classification of Services adopted
for the purposes of GST, which is based on the United Nations Central
Product Classification describe succinctly the activities associated with
exploration, mining or drilling of petroleum crude or natural gas under heading
9983 and 9986.
3.1. The relevant Explanatory Notes for Heading 9983 are as follows:

998341 Geological and geophysical consulting services
This service code includes provision of advice, guidance and
operational assistance concerning the location of mineral deposits,
oil and gas fields and groundwater by studying the properties of
the earth and rock formations and structures; provision of advice
with regard to exploration and development of mineral, oil and
natural gas properties, including pre-feasibility and feasibility
studies; project evaluation services; evaluation of geological,
geophysical and geochemical anomalies; surface geological map-
ping or surveying; providing information on subsurface earth
formations by different methods such as seismographic, gravimet-
ric, magnetometric methods & other subsurface surveying methods
This service code does not include
- test drilling and boring work, cf. 995432
998343 Mineral exploration and evaluation
This service code includes mineral exploration and evaluation
information, obtained on own account basis
Note: This intellectual property product may be produced with the
intent to sell or license the information to others.
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3.2. The relevant Explanatory Notes for Heading 9986 are as follows:
998621 Support services to oil and gas extraction
This service code includes derrick erection, repair and dismantling
services; well casing, cementing, pumping, plugging and abandon-
ing of wells; test drilling and exploration services in connection
with petroleum and gas extraction; specialized fire extinguishing
services; operation of oil or gas extraction unit on a fee or contract
basis
This service code does not include:
- geological, geophysical and related prospecting and consulting
services, cf. 998341
998622 Support services to other mining n.e.c.
This service code includes draining and pumping of mines; over-
burden removal and other development and preparation services
of mineral properties and sites, including tunneling, except for oil
and gas extraction; test drilling services in connection with mining
operations, except for oil and gas extraction; operation of other
mining units on a fee or contract basis
This service code does not include:
- mineral exploration and evaluation services, cf. 998343
- geophysical services, cf. 998341

4. It is hereby clarified that the scope of the entry at Sr. 24 (ii) under
heading 9986 of Notification No. 11/2017-Central Tax (Rate) dated 28-6-
2017 shall be governed by the explanatory notes to service codes 998621
and 998622 of the Scheme of Classification of Services.
4.1. It is further clarified that the scope of the entry at Sr. No. 21 (ia) under
heading 9983 of Notification No. 11/2017- Central Tax (Rate) dated 28-
6-2017 inserted with effect from 1st October 2019 vide Notification No.
20/2019- CT(R) dated 30-9-2019 shall be governed by the explanatory
notes to service codes 998341 and 998343 of the Scheme of Classification
of Services.
4.2. The services which do not fall under the said entries under heading 9983
and 9986 of the said notification shall be classified in their respective headings
and taxed accordingly.

Circular No. 114/33/2019-GST dated 11-10-2019
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5. Difficulty, if any, in implementation of this circular may be brought to
the notice of the Board.

Shashikant Mehta, OSD (TRU)
❑

Clarification on issue of GST on Airport levies
Circular No. 115/34/2019-GST

F. No. 354/136/2019-TRU
Government of India, Ministry of Finance

Department of Revenue, Tax research Unit
New Delhi, the 11th October 2019

Subject: Clarification on issue of GST on Airport levies – reg.
Various representations have been received seeking clarification on

issues relating to GST on airport levies and to clarify that airport levies do
not form part of the value of services provided by the airlines and
consequently no GST should be charged by airlines on airport levies. In order
to ensure uniformity in the implementation of the provisions of law across
the field formations, the Board, in exercise of its powers conferred by section
168 (1) of the Central Goods and Services Tax Act, 2017 (hereinafter
referred to as “CGST Act”), hereby clarifies the issues in the succeeding
paras.
2. Passenger Service Fee (PSF) is charged under rule 88 of Aircraft Rules,
1937 according to which the airport licensee may collect PSF from
embarking passengers at such rates as specified by the Central Government.
According to the rule the airport license shall utilize the said fee for
infrastructure and facilitation of the passengers. User Development Fee
(UDF) is levied under rule 89 of the Aircraft rules 1937 which provides that
the licensee may levy and collect, at a major airport, the User Development
Fee at such rate as may be determined under clause (b) of sub-section (1)
of section 13 of the Airports Economic Regulatory Authority of India Act,
2008.
2.1. Though the rule does not prescribe the specific purpose of levy and
whether it is to be charged from the airlines or the passengers. However,
it is seen from section 2(n) of Airports Economic Regulatory Authority of
India Act, 2008, that the authority which manages the airport is eligible to

(118)
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levy and charge UDF from the embarking passengers at any airport.
2.2. Further, Director General of Civil Aviation has clarified vide order No.
AIC Sl. No. 5/2010 dated 13-9-2010 that in order to avoid inconvenience
to passengers and for smooth and orderly air transport/airport operations,
the User Development Fees (UDF) shall be collected from the passengers
by the airlines at the time of issue of air ticket and the same shall be remitted
to Airports Authority of India in the line system/procedure in vogue. For this,
collection charges of Rs. 5/- shall be receivable by the airlines from AAI,
which shall not to be passed on to the passengers in any manner.
2.3. The above facts clearly indicate that PSF and UDF are charged by
airport operators for providing the services to passengers.
2.4. Section 2(31) of the CGST Act states that “consideration” in relation
to the supply of goods or services or both includes any payment made or
to be made, whether in money or otherwise, in respect of, in response to,
or for the inducement of, the supply of goods or services or both, whether
by the recipient or by any other person. Thus, PSF and UDF charged by
airport operators are consideration for providing services to passengers.
2.5. Thus, services provided by an airport operator to passengers against
consideration in the form of UDF and PSF are liable to GST. UDF was also
liable to service tax. It is also clear from notification of Director General of
Civil Aviation AIC Sl. No. 5/2010 dated 13-9-2010, which states that UDF
approved by MoCA, GoI is inclusive of service tax. It is also seen from the
Air India website that the UDF is inclusive of service tax. Further in order
No. AIC S. Nos. 3/2018 and 4/2018, both dated 27-2-2018, it has been
laid down that GST is applicable on the charges of UDF and PSF.
2.6. PSF and UDF being charges levied by airport operator for services
provided to passengers, are collected by the airlines as an agent and is not
a consideration for any service provided by the airlines. Thus, airline is not
responsible for payment of ST/GST on UDF or PSF provided the airline
satisfies the conditions prescribed for a pure agent under Rule 33 of the
CGST Rules. It is the licensee, that is the airport operator (AAI, DIAL,
MIAL etc) which is liable to pay ST/GST on UDF and PSF.
2.7. Airlines may act as a pure agent for the supply of airport services in
accordance with rule 33 of the CGST rules. Rule 33 of the CGST rules
provides that the expenditure or costs incurred by a supplier as a pure agent
of the recipient of supply shall be excluded from the value of supply, if all

Circular No. 115/34/2019-GST dated 11-10-2019
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the following conditions are satisfied, namely, -
(i) the supplier acts as a pure agent of the recipient of the supply, when

he makes the payment to the third party on authorisation by such
recipient;

(ii) the payment made by the pure agent on behalf of the recipient of
supply has been separately indicated in the invoice issued by the
pure agent to the recipient of service; and

(iii) the supplies procured by the pure agent from the third party as a
pure agent of the recipient of supply are in addition to the services
he supplies on his own account.
“Pure agent” has been defined to mean a person who-
(a) enters into a contractual agreement with the recipient of supply
to act as his pure agent to incur expenditure or costs in the course
of supply of goods or services or both; (b) neither intends to hold
nor holds any title to the goods or services or both so procured or
supplied as pure agent of the recipient of supply; (c) does not use
for his own interest such goods or services so procured; and (d)
receives only the actual amount incurred to procure such goods or
services in addition to the amount received for supply he provides
on his own account.

2.8. Accordingly, the airline acting as pure agent of the passenger should
separately indicate actual amount of PSF and UDF and GST payable on
such PSF and UDF by the airport licensee, in the invoice issued by airlines
to its passengers. The airline shall not take ITC of GST payable or paid on
PSF and UDF. The airline would only recover the actual PSF and UDF and
GST payable on such PSF and UDF by the airline operator. The amount
so recovered will be excluded from the value of supplies made by the airline
to its passengers. In other words, the airline shall not be liable to pay GST
on the PSF and UDF (for airport services provided by airport licensee),
provided the airline satisfies the conditions prescribed for a pure agent under
Rule 33 of the CGST Rules. The registered passengers, who are the ultimate
recipient of the airport services, may take ITC of GST paid on PSF and
UDF on the basis of pure agent’s invoice issued by the airline to them.
2.9. The airport operators shall pay GST on the PSF and UDF collected
by them from the passengers through the airlines. Since, the airport operators
are collecting PSF and UDF inclusive of ST/GST, there is no question of
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their not paying ST/GST collected by them to the Government.
2.10. The collection charges paid by airport operator to airlines are a
consideration for the services provided by the airlines to the airport operator
(AAI, DAIL, MAIL etc) and airlines shall be liable to pay GST on the same
under forward charge. ITC of the same will be available with the airport
operator.
3. Difficulty if any, in the implementation of this circular may be brought
to the notice of the Board.

Rachna, OSD (TRU)
❑

Levy of GST on the service of display of name or placing
of name plates of the donor in the premises of charitable
organisations receiving donation or gifts from individual
donors

Circular No. 116/35/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue (Tax research Unit)

New Delhi, the 11th October, 2019
Subject: Levy of GST on the service of display of name or placing of name
plates of the donor in the premises of charitable organisations receiving
donation or gifts from individual donors– Reg.

Representations have been received seeking clarification whether GST
is applicable on donations or gifts received from individual donors by
charitable organisations involved in advancement of religion, spirituality or
yoga which is acknowledged by them by placing name plates in the name
of the individual donor.
2. The issue has been examined. Individual donors provide financial help
or any other support in the form of donation or gift to institutions such as
religious institutions, charitable organisations, schools, hospitals, orphanages,
old age homes etc. The recipient institutions place a name plate or similar
such acknowledgement in their premises to express the gratitude. When the
name of the donor is displayed in recipient institution premises, in such a
manner, which can be said to be an expression of gratitude and public

(119)
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recognition of donor’s act of philanthropy and is not aimed at giving publicity
to the donor in such manner that it would be an advertising or promotion
of his business, then it can be said that there is no supply of service for a
consideration (in the form of donation). There is no obligation (quid pro quo)
on part of recipient of the donation or gift to do anything (supply a service).
Therefore, there is no GST liability on such consideration.
2.1. Some examples of cases where there would be no taxable supply are
as follows:-
(a) “Good wishes from Mr. Rajesh” printed underneath a digital blackboard

donated by Mr. Rajesh to a charitable Yoga institution.
(b) “Donated by Smt. Malati Devi in the memory of her father” written on

the door or floor of a room or any part of a temple complex which
was constructed from such donation.

2.2. In each of these examples, it may be noticed that there is no reference
or mention of any business activity of the donor which otherwise would have
got advertised. Thus where all the three conditions are satisfied namely the
gift or donation is made to a charitable organization, the payment has the
character of gift or donation and the purpose is philanthropic (i.e. it leads
to no commercial gain) and not advertisement, GST is not leviable.
3. Difficulty if any, in the implementation of this circular may be brought
to the notice of the Board.

Susanta Mishra, Technical Officer (TRU)
❑

Clarification on applicability of GST exemption to the DG
Shipping approved maritime courses conducted by Mari-
time Training Institutes of India

Circular No. 117/36/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue (Tax research Unit)

New Delhi, the 11th October, 2019
Subject: Clarification on applicability of GST exemption to the DG Shipping
approved maritime courses conducted by Maritime Training Institutes of India
– reg.

(120)
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A representation has been received regarding applicability of GST
exemption to the Directorate General of Shipping approved maritime courses
conducted by the Maritime Training Institutes of India. The same has been
examined and following is clarified.
2. Under GST Law, vide Sl. No. 66 of the notification No. 12/2017-
Central Tax (Rate) dated 28-6-2017, services provided by educational
institutions to its students, faculty and staff are exempt from levy of GST.
In the above notification, “educational institution” has been defined to mean
an institution providing services by way of education as a part of a curriculum
for obtaining a qualification recognised by any law for the time being in force.
3. GST exemption on services supplied by an educational institution would
be available, if it fulfils the criteria that the education is provided as part of
a curriculum for obtaining a qualification/ degree recognized by law.
4. Section 76 of the Merchant Shipping Act, 1958 (44 of 1958) provides
for the certificates of competency to be held by the officers of ships. It states
that every Indian ship, when going to sea from any port or place, shall be
provided with officers duly certificated under this Act in accordance with such
manning scales as may be prescribed. Section 78 of the Act provides for
several Grades of certificates of competency. Further, Section 79 provides
that the Central Government or a person duly authorised by it shall appoint
persons for the purpose of examining the qualifications of persons desirous
of obtaining certificate of competency under section 78 of the Act.
5. In order to streamline and monitor the maritime education and trainings
by maritime institutes and to administer the assessment agencies, the
Merchant Shipping (standards of training, certification and watch-keeping for
Seafarers) Rules, 2014 has been notified. Under Rule 9 of the said Rules,
the Director General of Shipping is empowered to designate assessment
centres. Further the provisions of sub- rules (6), (7) and (8) of the Rule 4
of the said Rules, empowers the Director General of Shipping, to approve
(i) the training course, (ii) training, examination and assessment programme,
and (iii) approved training institute etc.
6. From the above discussion, it is seen that the Maritime Training Institutes
and their training courses are approved by the Director General of Shipping
which are duly recognised under the provisions of the Merchant Shipping
Act, 1958 read with the Merchant Shipping (standards of training, certifi-
cation and watch-keeping for Seafarers) Rules, 2014.

Circular No. 117/36/2019-GST dated 11-10-2019
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Therefore, the Maritime Institutes are educational institutions under GST
Law and the courses conducted by them are exempt from levy of GST. The
exemption is subject to meeting the conditions specified at Sl. No. 66 of the
notification No. 12/2017-Central Tax (Rate) dated 28-6-2017.
7. This clarification applies, mutatis mutandis, to corresponding entries
of respective IGST, UTGST, SGST exemption notifications. Difficulty if any,
in the implementation of this circular may be brought to the notice of the
Board.

Susanta Mishra,
Technical Officer (TRU)

❑

Clarification regarding determination of place of supply in
case of software/design services related to Electronics
Semi-conductor and Design Manufacturing (ESDM) indus-
try

Circular No. 118/37/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue, Tax research Unit

New Delhi, the 11th October 2019
Subject: Clarification regarding determination of place of supply in case of
software/design services related to Electronics Semi-conductor and Design
Manufacturing (ESDM) industry – reg.

Various representations have been received from trade and industry
seeking clarification on determination of place of supply in case of supply
of software/design services by a supplier located in taxable territory to a
service recipient located in nontaxable territory by using the sample hardware
kits provided by the service recipient.
2. It is stated that a number of companies that are part of the growing
Electronics Semiconductor and Design Manufacturing (ESDM) industry in
India are engaged in the process of developing software and designing
integrated circuits electronically for customers located overseas. The client/
customer electronically provides Indian development and design companies
with design requirements and Intellectual Property blocks (“IP blocks”,

(121)
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reusable units of software logic and design layouts that can be combined to
form newer designs). Based on these, the Indian company digitally integrates
the various IP blocks to develop the software and the silicon or hardware
design. These designs are communicated abroad (in industry standard
electronic formats) either to the customer or (on behest of the customer) a
manufacturing facility for the manufacture of hardware based on such designs.
2.1. In addition, the software developed is also integrated upon or custom-
ized to this hardware. On some occasions, samples of such prototype
hardware are then provided back to the Indian development and design
companies to test and validate the software and design that has been
developed to ensure that it is error free.
2.2. The trade has requested clarification on whether provision of hardware
prototypes and samples and testing thereon lends these services the character
of performance-based services in respect of “goods required to be made
physically available by the recipient to the provider”.
3. The provisions relating to determination of place of supply as contained
in the Integrated Goods & Services Tax Act, 2017 (hereinafter referred to
as “the IGST Act”) have been examined. In order to ensure uniformity in
the implementation of the provisions of the law, the Board, in exercise of its
powers conferred by sub-section (1) of  section 168 of the Central Goods
& Services Tax Act, 2017 (hereinafter referred to as “the CGST Act”)
clarifies the same as below.
4. In contracts where service provider is involved in a composite supply
of software development and design for integrated circuits electronically,
testing of software on sample prototype hardware is often an ancillary supply,
whereas, chip design/software development is the principal supply of the
service provider. The service provider is not involved in software testing alone
as a separate service. The testing of software/design is aimed at improving
the quality of software/design and is an ancillary activity. The entire activity
needs to be viewed as one supply and accordingly treated for the purposes
of taxation. Artificial vivisection of the contract of a composite supply is not
provided  in law. These cases are fact based and each case should be
examined for the nature of supply contracted.
4.1. Therefore, it is clarified that the place of supply of software/design by
supplier located in taxable territory to service recipient located in non-taxable
territory by using sample prototype hardware / test kits in a composite supply,

Circular No. 118/37/2019-GST dated 11-10-2019
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where such testing is an ancillary supply, is the location of the service recipient
as per Section 13(2) of the IGST Act. Provisions of Section 13(3)(a) of IGST
Act do not apply separately for determining the place of supply for ancillary
supply in such cases.
5. Difficulty if any, in the implementation of this circular may be brought
to the notice of the Board.

(Harish Y.N.)
OSD, TRU-II

❑

Clarification regarding taxability of supply of securities
under Securities Lending Scheme, 1997

Circular No. 119/38/2019-GST
F.No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue, Tax research Unit

New Delhi, the 11th October 2019
Subject: Clarification regarding taxability of supply of securities under
Securities Lending Scheme, 1997 – reg.

Trade has requested clarification on whether the supply of securities
under Securities Lending Scheme, 1997 (“Scheme”) by the lender is taxable
under GST.
2. Securities and Exchange Board of India (SEBI) has prescribed the
Securities Lending Scheme, 1997 for the purpose of facilitating lending and
borrowing of securities. Under the Scheme, lender of securities lends to a
borrower through an approved intermediary to a borrower under an
agreement for a specified period with the condition that the borrower will
return equivalent securities of the same type or class at the end of the specified
period along with the corporate benefits accruing on the securities borrowed.
The transaction takes place through an electronic screen-based order
matching mechanism provided by the recognised stock exchange in India.
There is anonymity between the lender and borrower since there is no direct
agreement between them.
2.1 The lenders earn lending fee for lending their securities to the borrowers.
The security lending mechanism is depicted in the diagram below: -

(122)
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Securities
    

Securities
Lender       Approved Intermediary     Borrower
2.2 In the above chart:
(i) Lender is a person who deposits the securities registered in his name

or in the name of any other person duly authorised on his behalf with
an approved intermediary for the purpose of lending under the scheme.

(ii) Borrower is a person who borrows the securities under the scheme
through an approved intermediary.

(iii) Approved intermediary is a person duly registered by the SEBI under
the guidelines/scheme through whom the lender will deposit the secu-
rities for lending and the borrower will borrow the securities;

3. It may be noted for the purpose of GST Act, “securities” shall have
the same meaning as assigned to it in clause (h) of section 2 of the Securities
Contracts (Regulation) Act, 1956 [Section 2(101) of CGST Act]. The
definition of services as per Section 2(102) of the CGST Act, is extracted
as below: -

“services” means anything other than goods, money and securities
but includes activities relating to the use of money or its conversion by
cash or by any other mode, from one form, currency or denomination,
to another form, currency or denomination for which a separate
consideration is charged;

Explanation.––For the removal of doubts, it is hereby clarified that
the expression “services” includes facilitating or arranging transactions
in securities;
4. Securities as defined in clause (h) of section 2 of the Securities Contracts
(Regulation) Act, 1956 are not covered in the definition of goods under
section 2(52) and services under section 2(102) of the CGST Act. Therefore,
a transaction in securities which involves disposal of securities is not a supply
in GST and hence not taxable.
4.1 The explanation added to the definition of services w.e.f. 1-2-2019 i.e.”
includes facilitating or arranging transactions in securities” is only clarificatory
in nature and does not have any bearing on the taxability of the services under
discussion (lending of securities) in past since 1-7-2017 but relates to
facilitating or arranging transactions in securities.

Circular No. 119/38/2019-GST dated 11-10-2019
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4.2 The activity of lending of securities is not a transaction in securities as
it does not involve disposal of securities. The clause 4 of para 4 relating to
the Scheme under the Securities Lending Scheme, 1997 doesn’t treat lending
of securities as disposal of securities and therefore is not excluded from the
definition of services.
4.3 The lender temporarily lends the securities held by him to a borrower
and charges lending fee for the same from the borrower. The borrower of
securities can further sell or buy these securities and is required to return the
lended securities after stipulated period of time. The lending fee charged from
the borrowers of securities has the character of consideration and this activity
is taxable in GST since 1-7-2017.
4.4 Apart from above, the activities of the intermediaries facilitating lending
and borrowing of securities for commission or fee are also taxable separately.
5. The supply of lending of securities under the scheme is classifiable under
heading 997119 and is leviable to GST@18% under Sl. No. 15(vii) of
Notification No. 11/2017-Central Tax (Rate) dated 28-6-2017 as amended
from time to time.
5.1 For the past period i.e. from 01.07.2017 to 30.09.2019, GST is
payable under forward charge by the lender and request may be made by
the lender (supplier) to SEBI to disclose the information about borrower for
discharging GST under forward charge. The nature of tax payable shall be
IGST. However, if the service provider has already paid CGST / SGST /
UTGST treating the supply as an intra-state supply, such lenders shall not
be required to pay IGST again in lieu of such GST payments already made.
5.2 With effect from 1st October, 2019, the borrower of securities shall be
liable to discharge GST as per Sl. No 16 of Notification No. 22/2019-
Central Tax (Rate) dated 30-9-2019 under reverse charge mechanism
(RCM). The nature of GST to be paid shall be IGST under RCM.
6. Difficulty if any, in the implementation of this circular may be brought
to the notice of the Board.

(Harish Y.N.)
OSD, TRU

❑
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Clarification on the effective date of explanation inserted
in Noti. No. 11/2017-CTR dated 28-6-2017, Sr. No. 3(vi)

Circular No. 120/39/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue (Tax research Unit)

New Delhi, the 11th October 2019
Subject: Clarification on the effective date of explanation inserted in
notification No. 11/2017- CTR dated 28-6-2017, Sr. No. 3(vi) – reg.

Representations have been received to amend the effective date of
notification No. 17/2018-CTR dated 26-7-2018 whereby explanation was
inserted in notification No. 11/2017-CTR dated 28-6-2017, Sr. No. 3(vi)
to the effect that for the purpose of the said entry, the activities or transactions
under taken by Government and Local Authority are excluded from the term
‘business’.
2. The matter has been examined. Section 11(3) of CGST Act provides
that the Government may insert an explanation in any notification issued under
section 11, for the purpose of clarifying its scope or applicability, at any time
within one year of issue of the notification and every such explanation shall
have effect as if it had always been the part of the first such notification.
3. As recommended by GST Council, the explanation in question was
inserted vide notification No. 17/2018-CTR dated 26-7-2018 in exercise
of powers under section 11(3) within one year of the insertion of the original
entry prescribing concessional rate, so that it would have effect from the date
of inception of the entry i.e. 21-9-2017. However, like other notifications
issued on 26-7-2018 to give effect to other recommendations of the GST
Council, the said notification also contained a line in the last paragraph that
the notification shall come into effect from 27-7-2018.
4. It is hereby clarified that the explanation having been inserted under
section 11(3) of the CGST Act, is effective from the inception of the entry
at Sl. No. 3(vi) of the notification No. 11/2017- CTR dated 28-6-2017,
that is 21-9-2017. The line in notification No. 17/2018-CTR dated 26-7-
2018 which states that the notification shall come into effect from 27-7-2017
does not alter the operation of the notification in terms of Section 11(3) as
explained in para 3 above.

(123)
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5. Difficulty, if any, in implementation of this circular may be brought to
the notice of the Board.

Shashikant Mehta, OSD (TRU)
❑

GST on license fee charged by the States for grant of
Liquor licences to vendors

Circular No. 121/40/2019-GST
F. No. 354/136/2019-TRU

Government of India, Ministry of Finance
Department of Revenue, Tax research Unit

Dated the 11th October, 2019
Subject– GST on license fee charged by the States for grant of Liquor
licences to vendors - reg.

Services proved by the Government to business entities including by
way of grant of privileges, licences, mining rights, natural resources such as
spectrum etc. against payment of consideration in the form of fee, royalty
etc. are taxable under GST. Same was the position under Service Tax regime
also with effect from 1st April, 2016. Tax is required to be paid by the
business entities on such services under reverse charge.
2. GST Council in its 26th meeting held on 10-3-2018, recommended that
GST was not leviable on license fee and application fee, by whatever name
it is called, payable for alcoholic liquor for human consumption and that this
would apply mutatis mutandis to the demand raised by Service Tax/Excise
authorities on license fee for alcoholic liquor for human consumption in the
pre-GST era, i.e. for the period from 1-4-2016 to 30-6-2017.
3. Grant of liquor licences by State Government against payment of
consideration in the form of licence fee, application fee etc. was a taxable
service under Service Tax, therefore to implement GST Council’s recom-
mendation, Central Government decided to exempt service provided or
agreed to be provided by way of grant of liquor licence by the State
Government, against consideration in the form of licence fee or application
fee, by whatever name called, during the period from 1-4-2016 to 30-6-
2017. Clause No. 117 of Finance (No. 2) Act, 2019 may be referred in
this regard.

(124)
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4. GST Council in its 37th meeting held on 20-9-2019 further recom-
mended that the decision of the 26th GST Council meeting be implemented
by notifying service by way of grant of alcoholic liquor licence, against
consideration in the form of licence fee or application fee or by whatever
name it is called, by State Government as neither a supply of goods nor a
supply of service. Therefore, in exercise of powers conferred under sub-
section 2 (b) of section 7 of CGST Act, 2017, Notification No. 25/2019-
Central Tax (Rate) dated 30th September, 2019 has been issued.
5. GST Council further decided in the 37th meeting held on 20-9-2019,
to clarify that this special dispensation applies only to supply of service by
way of grant of liquor licenses by the State Governments as an agreement
between the Centre and States and has no applicability or precedence value
in relation to grant of other licenses and privileges for a fee in other situations,
where GST is payable.
6. Difficulty if any, in the implementation of this Circular may be brought
to the notice of the Board.

(Shashikant Mehta) OSD, TRU
❑

Notification u/s 148 of CGST Act, 2017 extending last date
for filing of FORM GST CMP-08 for the quarter July-Sept.
2019 by four days from 18-10-2019 till 22-10-2019

No. 50/2019-Central Tax
G.S.R. 809(E). New Delhi, Dated 24th October, 2019 - In exercise

of the powers conferred by section 148 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Government, on the recommen-
dations of the Council, hereby makes the following further amendment in the
notification of the Government of India in the Ministry of Finance (Department
of Revenue), No. 21/2019-Central Tax, dated the 23rd April, 2019,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i) vide number G.S.R. 322(E), dated the 23rd April, 2019, namely:-

In the said notification, in paragraph 2, after the first proviso, the
following proviso shall be inserted, namely:-

“Provided further that the due date for furnishing the statement
containing the details of payment of selfassessed tax in said FORM GST
CMP-08, for the quarter July, 2019 to September, 2019, or part thereof,
shall be the 22nd day of October, 2019.”.

(125)
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2. This notification shall be deemed to have come into force with effect
from the 18th day of October, 2019.
Note:- The principal notification No. 21/2019-Central Tax, dated the 23rd
April, 2019 was published in the Gazette of India, Extraordinary, vide number
G.S.R. 322(E), dated the 23rd April, 2019 and was last amended by
notification No. 35/2019-Central Tax, dated the 29th July, 2019, published
in the Gazette of India, Extraordinary, vide number G.S.R. 534(E), dated the
29th July, 2019.
[Published in the Gazette of India dated 24-10-2019]

❑

Notification u/s 5 r/w Section 5 of CGST Act, 2017 amend-
ing No. 2/2017- Central Tax dated 19-6-2017 in order to
notify jurisdiction of Jammu Commissionerate over UT of
J&K and UT of Ladakh

No. 51/2019-Central Tax
G.S.R. 820(E). New Delhi, Dated 31st October, 2019 - In exercise

of the powers under section 3 read with section 5 of the Central Goods and
Services Tax Act, 2017 (12 of 2017) and section 3 of the Integrated Goods
and Services Tax Act, 2017 (13 of 2017), the Government hereby makes
the following further amendment in the notification of the Government of India
in the Ministry of Finance (Department of Revenue), No. 02/2017-Central
Tax, dated the 19th June, 2017, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R. 609(E),
dated the 19th June, 2017, namely:–

In the said notification, in Table II, in column (3), in serial number 51,
for the words “State of Jammu and Kashmir”, the words “Union territory
of Jammu and Kashmir and Union territory of Ladakh” shall be substituted.
Note : The principal notification No. 02/2017-Central Tax, dated the 19th
June, 2017 was published in the Gazette of India, Extraordinary, vide number
G.S.R. 609(E), dated the 19th June, 2017 and was last amended by
notification No. 04/2019-Central Tax, dated the 29th January, 2019,
published in the Gazette of India, Extraordinary, vide number G.S.R. 64(E),
dated the 29th January, 2019.
[Published in the Gazette of India dated 31-10-2019]

❑
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EH$ odZ_´ l’mßOob - Òd. lr JU{e ‡gmX oVdmar

¤mam- Or. Eg. ]K{b
g{.oZ. A[a Am ˛̀∫$

gXÒ` gß[mXH$ _ßS>b, Q>rEbS>r

Òd. lr JU{e ‡gmX oVdmar H$m{ h_ g^r Or. [r. oVdmar H${
Zm_ g{ OmZV{ Am°a gÂ]m{oYV H$aV{ ah{ & gmYmaU ]˛Ima H$r
oMoH$Àgm H${ ob {̀ AÒ[Vmb JE Am°a AßVVï 20 qgV]a H$m{ _•À ˛̀
Z{ C›h| h_g{ N>rZ ob`m &

oejH$ H$r Zm°H$ar N>m{∂S>H$a V]H${ g{Îg Q>°∑g od^mJ _| EH$ obo[H$ H${ Í$[ _| 1980
H${ XeH$ _| dh O]b[˛a AmE VWm ]mX _| bÂ]{ g_` VH$ H$Q>Zr _| [m{ÒQ>{S> ah{ d dht g{
H$amYmZ ghm`H$ H${ [X [a [Xm{fioV o_br & ghm`H$ dmoUo¡`H$ H$a AoYH$mar H${ Í$[ _|
dh O]b[˛a g{ oaQ>m`a h˛E &

lr oVdmar H${ Bg od^mJ _| oH$gr _hÀd[yU© [X [a Z hm{V{ h˛̀ { ^r `hmß [a CZH$r C[oÒWoV
CZH${ A[Z{ [oaoMVm| H$m{ AmÌdÒV H$aVr Wr oH$ H$m{B© H$oR>ZmB© AmEJr Vm{ oVdmar Or g{ _XX
b|J{ & H$Q>Zr, O]b[˛a _| oH$gr H$_©Mmar H$m{ N>˛≈r H$r g_Ò`m hm{ `m Zm°H$ar g{ O∂̨S>m H$m{B©
A›` odf` hm{ bm{J oVdmar Or [mg CgH$m g_mYmZ T>yßT>V{ W{ & g{Îg Q>°∑g gß]ßYr odf` [a
^r CZH$r OmZH$mar H${ ‡oV H$m{B© ^r ^am{gm H$a gH$Vm Wm &

1990 _| H$Q>Zr _| _{a{ arS>a H${ Í$[ _| AZ_Z{ T>ßJ g{ ¡dm∞BZ H$aZ{ dmb{ oVdmar Or
AmJ{ MbH$a _{a{ AZ›` gh`m{Jr ]Z JE & H$Q>Zr _| [m{ÒQ> hm{Z{ dmb{ H$B© AoYH$moa`m| H${ gmW
H$m_ H$aV{ h˛̀ { oVdmar Or Z{ g{Îg Q>°∑g H$mZyZ H$m{ g_P H$aH${ Cg [a oZoÌMV am` ]ZmV{
ah{ & oH$gr ‡ÌZ [a CZg{ E{gm CŒma H$^r Zht o_bm oH$ Bg o]›X˛ [a C›h| OmZH$mar Zht h° &
o[N>b{ 50 dfm{™ _| oOZ H$mZyZr _˛‘m| [a hmB©H$m{Q>© Edß g˛‡r_ H$m{Q>© H${ \$°gb{ h˛E CZ_| g{ AoYH$mße
H${ gß]ßY _| CZH$r Jhar g_P Wr & b{oH$Z, CZH${ Ï`o∫$Àd H$m g]g{ Ah_ [hby Wm CZH$r
gXme`Vm Am°a gabVm & A[Z{ A‹``Z, qMVZ Edß Cgg{ ]Zr g_P H$m bm^ Xyga{ H$m{ ghf©
X{V{ W{ & ZE AmZ{ dmb{ g^r H$o_©̀ m| H$m{ ‡oeojV H$aH${ od^mJ H${ ob {̀ Ag{Q> ]ZmZ{ H$m
H$m ©̀ OrdZ ^a H$aV{ ah{ &

oejH$ H$r Zm°H$ar N>m{∂S>H$a ^r dh OrdZ ^a oejH$ H$r ŷo_H$m oZ^mV{ ah{ & Bg j{Ã
_| H$m ©̀aV ah{ H$B© AoYH$mar oVdmar Or H$r Bg j_Vm Am°a gXme`Vm H$m gÂ_mZ H$aV{ W{ &
EH$ ghm`H$ H${ Í$[ _| H$m ©̀ H$aV{ h˛̀ { ^r CZH$r ŷo_H$m _mJ©Xe©H$ H$r Wr & groZ`am{ g{ C›h|
]am]ar H$m XOm© o_bm, odÌdmg Edß gÂ_mZ H$m ^md ^r & od^mJ _| dh oH$gr H${ N>m{Q>{ ^mB©
Vm{ oH$gr H${ ]∂S{> ^mB© W{ & od^mJ _| AmZ{ dmb{ ZE H$o_©̀ m| H${ ob {̀ CZH$r ŷo_H$m JmoO©̀ Z
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H$r Wr &

‡X{e H${ [ydr© ohÒg{ _|, H$Q>Zr, O]b[˛a Am°a gVZm H${ ]mOma Edß ]∂S{> Am°⁄m{oJH$
‡oVÓR>mZm| g{ o_bZ{ dmb{ H$a amOÒd H${ ]ma{ _| CZH$r OmZH$mar VW g_P AÀ`›V C[`m{Jr
hm{Vr Wr & C›h| Om{ ^r X{IZ{ Am°a g˛ZZ{ H$m{ o_bVm Wm Cg{ A[Zr OmZH$mar H$r [yßOr _| ]Xb
ob`m H$aV{ W{ & C›h| oH$gr odoeÔVm g{ Om{∂S>Zm CoMV Zht hm{Jm, g] H$˛N> gm_m›` hm{V{ h˛E
^r lr oVdmar Z{ oOVZm ÒZ{h d odÌdmg AoO©V oH$`m d A›` bm{Jm| H${ ob {̀ oOVZm C[`m{Jr
hm{ gH${ dh h_ gmoW`m| d e˛̂ qMVH$m{ H$m{ h_{em `mX AmVm ah{Jm &

❑

Requirement of e-way bill
M.L. SARASWAT

Ex.Government Advocate,
Commercial Tax Department & Registration Depart-

ment
Board of Revenue, Chhattisgarh State

Kun Motor Vehicle Co. Pvt. Ltd. & Other Vs. Asst.
State Tax Officer

This article  is based for the word requirement of  “e-way bill” and for
the word, personal effects based on judgement of Hon’ble Kerala High Court
in case of Kun Motors Co. Pvt Ltd. and other Vs. Assistant State Tax
Officer, reported in (2019) 63 TLD 345 (Ker) in High Court of Kerala.

Requirement of e-way bill
Facts :-A personal residing in Thiruvananthapuram (Kerala) purchased

a new car from dealer in Puthuchery (UT) the car is transported to Kerala
though the car dealers transportation and logistic wing which is also registered
under GST . The Division Bench of Hon’ble Kerala High Court held that
the car having been used even for negligible effect therefore, for its subsequent
movement there is no requirement of E way bill in view of Annexure to rules
138 (14) of the GST Rules. It will make no difference even if the subsequent
movement of the car from Puthuchery (UT) to Kerala is by driving the car
or by any other mode of transportation.
Requirement of E- Way Bill and meaning of the word, personal effect:
15. A transaction which terminates with the supply within a State is an intra-
State supply. However, when a dealer or manufacturer within the State of
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Kerala purchases goods for the purpose of further sale or manufacture within
the State of Kerala, from an outside State dealer and transports it to their
manufacturing unit or dealership, then the transaction occasions the movement
of goods. Though the sale occurs in that outside State, the place of supply
of goods is in this State since the transaction of sale occasions the movement
of goods from one State to another and the supply is terminated in this State;
whether the movement is by the supplier or the recipient himself. But, when
a person residing in one State goes to another W.A No.1803/2018 State
and purchase goods for his own use, the supply with respect to the transaction
terminates on the individual taking possession of the goods in that other State.
The movement of the goods, after such sale is terminated and delivery is
effected, whether it be inside the State or to outside that State, would be
the prerogative of the purchaser, who owns the goods, in whom the property
in such goods vests and such movement would not be that occasioned by
the sale transaction or the supply thereon.
16. In the present case, a resident of Trivandrum within the State of Kerala
went to the Union Territory of Puthuchery and purchased a car from a
dealership there. It is the specific submission of the purchaser that the said
car was not available within the State of Kerala for purchase, there being
no dealership for the manufacturer within the State of Kerala. There is W.A
No.1803/2018 also no question of any tax evasion as of now, by a purchase
made from outside the State, since there is a uniform rate prescribed all over
the country. The shift in so far as the GST regime being destination based
taxation, is only the shift from the earlier regimes, which was source of goods
or origin based. Hence earlier, when goods were sold from one State to
another, the levy was under the CST Act, which benefit goes to the State
from which the sale originates. In the destination based regime, there is a
shift in so far as when there is an inter-State sale, the tax benefit accrues
to the State in which supply is made, where the goods eventually are used.
17. When, a resident of Trivandrum purchases a car in Puthuchery, takes
possession of the same, obtain temporary registration in his name and takes
out an insurance cover for a period of one year, also in his name; which
insurance cover W.A No.1803/2018 is mandatory under Section 146 of the
M.V. Act, the presumption can only be that the delivery was effected in
Puthuchery itself. All of these factors indicate that the transfer of property
in goods vests with the purchaser, at Puthucherry itself, wherein the supply
terminated. For all we can see, the purchaser could then take a tour of the
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country and then come to his residence at Trivandrum or take it into any other
State and use it there during the one month period, in which the vehicle can
be used on the roads by virtue of the temporary registration. The registration
obtained in one State is also effective throughout India by virtue of Section
46 of the M.V. Act. This is the volition of the purchaser and the movement
of the goods after the supply has terminated, in accordance with Sections
7 & 8, read with Section 10 of the IG&ST Act is not the concern of the
taxing authorities or even the motor vehicle authorities, the latter of W.A
No.1803/2018 whom is only concerned with the permanent registration
being made within the State in which the vehicle is proposed to be used.
The requirement also is that, necessarily the vehicle would have to be
permanently registered in the State in which the purchaser has his residence
or place of business and normally intends to keep it for use as provided in
Section 42 of the M.V. Act.
24. Now the question also arise as to whether the brand new car taken
delivery of by the 2nd appellant at Puthuchery and transported to
Thiruvananthapuram can be termed to be a used car and hence a used
personal effect. How “used” is generally understood, is evident from the
various definitions as available in the dictionaries as extracted here-under:-

Oxford Advanced Learner’s Dictionary: Used: that has belonged to or
been used by W.A. No.1803/2018 somebody else before SECOND-
HAND: used cars New Webster’s Dictionary:

Utilized in or employed for some accomplishment or function; having
undergone use; secondhand Collins COBUILD English Dictionary: A used
car has already had one or more owners Would you buy a used car from
this man.. His only big purchase has been a used Ford. We see from the
various definitions as extracted from the dictionaries herein above that “used”
means something which is second hand. A car on purchase from the
authorised dealer of the manufacturer, with a registration taken is owned by
the registered owner and looses its sheen of a brand new car. It is common
knowledge too that the minute a car is driven out of a dealership, the price
dips and it only has second-hand value which is not exigible to tax as per
Notification No. 8/2018-Central Tax (Rate) dated 25.01.2018 of the W.A
No.1803/2018 Government of India, Ministry of Finance; which though
levies tax on old and used motor vehicles, confines it to a positive margin
on the subsequent sale, from the purchase price.
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30. We would normally not have interfered with the denial of exercise of
discretion by the learned Single Judge. But, for the well accepted exceptions
of invocation of the extraordinary powers under Article 226 dating back to
AIR 1967 SC 1401 Telco Ltd. Vs. CCT, when “action is taken under an
invalid law or arbitrarily without sanction of law”(sic). It was held “In such
a case, the High Court may interfere to avoid hardship to a party which will
be unavoidable if the quick and more efficacious remedy envisaged by Article
226 were not allowed to be invoked”(sic). W.A No.1803/2018 Having
found the detention to be without sanction of law, the vehicle having been
already released, what remains is to quash the notice issued and the order
passed, under Section 129, both being illegal and totally without jurisdiction.
We do so, setting aside the judgment in the writ petition and allow the appeal
leaving the parties to suffer their respective costs.

❑

Input tax credit on the motor car purchased for demonstra-
tion purpose

M.L. SARASWAT
Ex.Government Advocate,

Commercial Tax Department & Registration Department
Board of Revenue, Chhattisgarh State

A.M. Motors, Malappuram, Kerala Authority for Advance Ruling
This article is based on the ruling pronounced by Advance Ruling

Authority (Kerala) on 26-9-2018, under Section 98 of GST Act.
The ruling is for, on the point - whether input tax credit on the motor

car purchased for demonstration purpose of the customer can be availed as
credit on capital goods and set off against output tax label under GST in the
case of a Motor Car dealer. In the case of A.M. Motors, Malappuram by
Kerala authority for advance ruling judgement dated 26-9-2018 (2019) 62
TLD 208 (AAR-Ker).

The demo cars purchased from supplier are being capitalized. The
capital goods which are used in the course of furtherance of business, is
entitled for input tax credit. As per section 2(19), ‘capital goods’ means
goods, the value of which is capitalized in the books of accounts of the person
claiming the input tax credit and which are used or intended to be used in
the course or furtherance of business.

Article - Input Tax Credit on Motor Car

(129)
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It is also pointed out that the negative clause on eligibility of input tax
credit on motor vehicle is not applicable in this case. As per Section 17(5)
of the Act, input tax credit shall not be available in respect of the motor
vehicles except when they are used for making taxable supplies and for
transportation of goods. The taxable supply includes further supply of such
vehicle. The demo cars are being used only for a specified period. Later on,
when demo cars are sold at the written down book value, applicable GST
is satisfied at that point of time. GST Act does not prescribe the time within
which further supply is to be effected. So much so, the embargo under
Section 17(5) will not apply and the applicant is entitled for input tax credit
as against demo cars.

The issue was examined in detail. The suppliers of vehicles supplied
demo cars against tax invoices. The demo car is an indispensable tool for
promotion of sales by providing trial run to customers and to understand the
features of the vehicle. The applicant capitalizes the purchase in the books
of accounts. The capital goods which are used in the course or furtherance
of business, is entitled for input tax credit. As the impugned purchase of demo
car is in furtherance of business, the applicant is eligible for input tax credit.
Furthermore, this activity does not come under the negative clause, as after
a limited period of use as demo car, the vehicles are sold at the written down
book value.

The availability of input tax credit shall be subject to the provisions of
Section 18(6) of the GST Act. In the case of supply of capital goods on
which input tax credit has been taken, the registered person shall pay an
amount equal to the input tax credit taken on the said capital goods reduced
by such percentage points as may be prescribed or the tax on the transaction
value of such capital goods determined as value of taxable supply, whichever
is higher.

In view of the observations stated above, the following ruling has been
issued:

Input tax paid by a vehicle dealer on the purchase of motor car used
for demonstration purpose of the customer can be availed as input tax credit
on capital goods and set off against output tax payable under GST.

❑
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OrEgQ>r AoYgyMZm H´$. 20/2019-g{›Q≠b Q>{∑g (a{Q>) oXZmßH$
30-9-2019 H${ ¤mam AoYgyMZm H´$. 11/2017-g{›Q≠b Q>{∑g
(a{Q>) oXZmßH$ 28-6-2017 H$r odo^fi ‡odoÔ`m| _| oH$`{ JE
gßem{YZm| H${ VhV ‡odoÔ H´$. 26 _| oH$`{ JE gßem{YZ

odO` H$˛_ma Zm`a

H${›– gaH$ma Z{ oXZmßH$ 20-9-2019 H$m{ gß[fi Or.Eg.Q>r. H$mCßogb H$r 37dt _rqQ>J
_| hm∞go[Q>{obQ>r Edß Q>yoa¡_ (bm∞qOJ), AmCQ>S>m{a H${Q>oaßJ Am°a Om∞] dH$© god©g _| X{̀
Or.Eg.Q>r. H$r Xam| _| gßem{YZ oH$`m h° &

C[am{∫$ _rqQ>J _| H${›– gaH$ma Z{ [˛amZr AoYgyMZm H´$_mßH$ 11/2017-g{›Q≠b Q>{∑g
(a{Q>) oXZmßH$ 28-6-2017 H$r H$˛N> ‡odoÔ`m| _| gßem{YZ H$a ZB© AoYgyMZm H´$_mßH$ 20/
2019-g{›Q≠b Q>{∑g (a{Q>) oXZmßH$ 30-9-2019 Omar H$r h° & `hm± ZrM{ [˛amZr AoYgyMZm
H´$_mßH$ 11/2017-g{›Q≠b Q>{∑g (a{Q>) oXZmßH$ 28-6-2017 H$r ‡odoÔ H´$_mßH$ 26 H$r
odJV Xr Om ahr h° -

Entry No. 26 of Not. No. 11/2017 – Central Tax (Rate) dated 28-
6-2017 is as under:-

Sl.
No
. 

Chapter, 
Section 

or 
Heading 

Description of Service 

Rate  
(Per- 
cent) 

Condi
-tion 

(1) (2) (3) (4) (5) 
26 Heading 

9988 
(Manufa
cturing 
services 
on 
physical 
inputs 
(goods) 
owned 
by 
others  

(i) Services by way of job work in 
relation to- 
(a) Printing of newspapers 
(b) Textiles and textile products 
falling under chapter 50 to 63 in 
the first schedule to the Customs 
Tariff Act,1975 (51 of 1975) 
(c) all products falling under 
chapter 71 in the first schedule to 
the Customs Tariff Act,1975 (51 
of 1975) 
(d) Printing of books (including 
Braille books) Journals and 
periodicals 

2.5  

 

Article - No. 20/2019-CT (Rate) dtd. 30-9-2019

(130)
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  (da) Printing of all goods falling 
under chapter 48 or 49 which 
attract CGST @2.5 percent or nil 
(e) Processing of hides, skins and 
leather falling under chapter 41 in 
the first schedule to the Customs 
Tariff Act,1975 (51 of 1975) 
(ea) manufacture of leather goods 
or footwear falling under chapter 
42 or  64 in the first schedule to 
the Customs Tariff Act,1975 (51 
of 1975) respectively 
(f) all food and food products 
falling under chapter 1 to 22 in 
the first schedule to the Customs 
Tariff Act,1975 (51 of 1975)  
(g) all products falling under 
chapter 23 in the first schedule to 
the Customs Tariff Act,1975 (51 
of 1975) except dog and cat food 
put up for retail sale falling under 
tariff item 23091000 of the said  
chapter 
(h) manufacture of clay bricks 
falling under tariff item 69010010 
in the first schedule to the 
Customs Tariff Act,1975 (51 of 
1975)  
(i) manufacture of handicraft 
goods.  
Explanation.-The expression 
“handicraft goods” shall have the 
same meaning as assigned to it in 
the notification No. 32/2017-
Central Tax, dated the 15th 
September,2017 published in the 
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oXZmßH$ 20-9-2019 H$m{ gß[fi OrEgQ>r H$mCßogb H$r _roQß>J _| C[am{∫$ [˛amZr
AoYgyMZmZ˛gma X{̀  OrEgQ>r H$r Xam| _| gßem{YZ oH$`m J`m h° Am°a gß]ßoYV ZB© AoYgyMZm
H´$_mßH$ 20/2019-g{›Q≠b Q>{∑g (a{Q>) oXZmßH$ 30-9-2019 H${ ¤mam [˛amZr AoYgyMZm
H${ ‡odoÔ H´$. 26 _| gßem{YZ H$a oZÂZ ∑bm∞O H$m Bß–mO oH$`m J`m h° -

  Gazette of India, Extraordinary 
Part II, Section 3, Sub-Section (i) 
vide number G.S.R. 1158(E) 
dated the 15th September, 2017 as 
amended from time to  time. 

  

  (ia) Services by way of job work 
in relation to- 
(a) manufacture of umbrella; 
(b) printing of all goods falling 
under Chapter 48 or 49 which 
attracts SGST @ 6 per cent 

6  

  (ii) Services by way of treatment 
or process on goods belonging to 
another person, in relation to- 
(a) printing of newspapers;  
(b) printing of books (including 
Braille books) journals and 
periodicals, 
(c) printing of all goods falling 
under Chapter 48 or 49 which 
attract CGST @2.5 per cent or 
Nil. 

2.5  

  (iia) Services by way of treatment 
or process on goods belonging to 
another person, in relation to 
printing of all goods falling under 
I Chapter 48 or 49 which attract 
SGST @ 6 per cent 

6  

  (iii) Tailoring Services 2.5  
  (iv) Manufacturing services on 

physical inputs (goods) owned by 
others , other than (i) , (ia), (ii), 
(iia) and (iii) above 

9  

 

Article - No. 20/2019-CT (Rate) dtd. 30-9-2019
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Sl 
No
. 

Chapter, 
Section 

or 
Heading 

Description of Service 

Rate  
(Per- 
cent) 

Condi
-tion 

(1) (2) (3) (4) (5) 
26  (ib)Services by way of job work 

in relation to diamonds falling 
under chapter 
71 in the first schedule to the 
Customs Tariff Act 1975 (51 of 
1975) 

0.75 
 
 
 

 

  (ic)Services by way of jobwork in 
relation to bus body building 
 

9  

  (id) Services by way of job work 
other than (i), (ia), (ib) and (ic) 
above 

6  

  (iv) Manufacturing services on 
physical inputs (goods)  owned 
by others , other than (i) , (ia), 
(ib), (ic), (id), (ii), (iia) and (iii) 
above 

9  

 `oX C[am{∫$ gßem{YZ H${ [yd© H$r AoYgyMZm 11/2017 H$r gmaUr H$m Adbm{H$Z
oH$`m OmE Vm{ gßem{YZ g{ [yd© "S>m`_ßS> Om∞] dH$©' [a ‡odoÔ H´$_mßH$ 26 H${ (i) H${ ∑bm∞O
(c) H${ VhV 2.5 ‡oVeV (H$˛b 5 ‡oVeV) H$r Xa g{ OrEgQ>r X{̀  Wm oOg{ gßem{YZ H${
C[amßV ‡odoÔ H´$. (ia) H${ ]mX Z {̀ ∑bm∞O (ib) H$m Bß–mO H$a "S>m`_ßS> Om∞]dH$©' [a OrEgQ>r
H$r Xa H$m{ 0.75 ‡oVeV (H$˛b Xa 1.5 ‡oVeV) H$a oX`m J`m h° AWm©V "S>m`_ßS> Om∞]dH$©'
[a OrEgQ>r H$r Xa H$m{ H$_ oH$`m J`m h° Am°a Bg{ Ò[Ô Í$[ g{ [oa^mofV oH$`m J`m h° &

C∫$ AoYgyMZm H$r ‡odoÔ H´$_mßH$ 26 H${ ∑bm∞O (ia) H${ C[amßV (ib) H${ gmW-gmW
Xm{ Am°a ZE ∑bm∞O (ic) Am°a (id) H$m ^r Bß–mO oH$`m J`m h° & ZE ∑bm∞O (ic) H${ ¤mam
"]g H$r ]m∞S>r o]qÎS>J' dmb{ Om∞] dH$© H$m{ Ò[Ô Í$[ g{ [oa^mofV H$a Cg [a X{̀  OrEgQ>r
H$r Xa 9 (H$˛b Xa 18) ‡oVeV hm{Jr, Ò[Ô oH$`m J`m h° &

g]g{ _hÀd[yU© gßem{YZ, ZE ∑bm∞O (id) H$m Bß–mO Edß ‡odoÔ H´$. (iv) _| gßem{YZ
ahm & {̀ Xm{Zm{ ‡odoÔ`mß "_{Z˛\${∑MqaJ god©g' Am°a "_{Z˛\${∑MqaJ god©g g{ BVa AWm©V hQ>H$a
H$r OmZ{ dmbr A›` Om∞]dH$© god©g' H$m{ dJr©H$•V oH$ {̀ OmZ{ g{ gß]ßoYV h° & b{oH$Z ZB©
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AoYgyMZm _| BZ god©gm| H$r H$m{B© gyMr `m odJV Zht Xr JB© h° &

CÎb{IZr` h° oH$ Z {̀ ∑bm∞O (id) _| d{ Om∞]dH$© g{dmEß goÂ_obV Zht h° Om{ gßem{oYV
‡odoÔ (iv) Edß A›` ‡odoÔ`m| (i), (ia), (ib) Am°a (ic) _| emo_b h° & Bgr ‡H$ma gßem{oYV
‡odoÔ (iv) (Om{ _{Z˛\${∑MqaJ god©g Om∞]dH$© g{ gß]ßoYV h°), Bg_| d{ Om∞]dH$© g{dmEß emo_b
Zht h° Om{ Z {̀ ∑bm∞O (id) Edß A›` ‡odoÔ`m| (i), (ia), (ib), (ic), (id), (ii), (iia)
Am°a (iii) _| emo_b h° & AWm©V ZE ∑bm∞O (id) Edß ‡odoÔ H´$. (iv) _| goÂ_obV g{dmEß
[•WH$-[•WH$ h° Am°a BZH$m Am[g _| H$m{B© gß]ßY Zht h° &

Img ]mV `h h° oH$ gaH$ma ¤mam ZE ∑bm∞O (id) _| emo_b g{dmAm| [a OrEgQ>r H$r
Xa H$m{ 6 ‡oVeV (H$˛b Xa 12 ‡oVeV) oH$`m OmZm h° & Bgg{ N>m{Q>{ Edß _Pm{b{ Om∞]dH$©am|
H$m{ ]h˛V amhV o_br h° & H$hm Om ahm h° oH$ E{gm H$aZ{ H${ [rN>{ gaH$ma H$r _ßem `h Wr
oH$ N>m{Q>{ Edß _Pm{b{ Om∞]dH$©g© H$m{ Om{ ¡`mXmVa H${db _erqZJ Om∞]dH$© H$m H$m_ H$aV{ W{
AWm©V "_{Z˛\${∑MqaJ god©g Om∞]dH$©' H$m H$m_ Zht H$aV{ W{, CZH$m{ amhV ‡XmZ H$aZm Wm &
Jm°aVb] h° oH$ BZ Om∞]dH$©am| H${ [mg BZH$m Òd ß̀ H$m H´$` oH$`m J`m "OrEgQ>r [{S> J˛S>≤g'
H$_ hm{Z{ H${ H$maU, gm_m›`Vï BZH${ [mg AmCQ>[˛Q> OrEgQ>r H${ [{Q>{ BZ[˛Q> OrEgQ>r (AmB©Q>rgr)
g_m`m{oOV H$aZ{ H$m odH$Î[ ]h˛V H$_ hm{Vm Wm Am°a Bgg{ B›h| AmCQ>[˛Q> OrEgQ>r H$m ˛̂JVmZ
(J´mhH$ g{ g_` [a [{_|Q> Z o_bZ{ H$r oÒWoV _|) H$aZ{ _| _˛oÌH$b hm{Vr Wr & Bgob {̀ gaH$ma
H${ Bg H$X_ g{ B›h| AdÌ` amhV o_br h° & CÎb{IZr` h° oH$ ZB© AoYgyMZm H´$_mßH$ 20/
2019 _| H$ht ^r "_eroZßJ' e„X H$m CÎb{I Zht oH$`m J`m h° &

ZE ∑bm∞O (id) oOg_| OrEgQ>r H$r Xa 12 ‡oVeV Am°a gßem{oYV ‡odoÔ (iv) oOg_|
OrEgQ>r H$r Xa 18 ‡oVeV h°, H$˛b 6 ‡oVeV H$m AßVa h° & Om{ EH$ ]∂Sm AßVa h° & Bgob {̀
Om∞]dH$©g© H$m{ BZ Xm{Zm| ‡odoÔ`m| _| A[Z{ god©g H$m{ dJr©H$•V H$aZ{ [a g]g{ ¡`mXm gmdYmZr
]aVZr hm{Jr & ∑`m|oH$ Om∞]dH$©a A] VH$ oOg god©g H$m{ _{Z˛\${∑MqaJ god©g _mZH$a ‡odoÔ
H´$ß. (iv) H${ AZ˛gma 18 ‡oVeV H$r Xa g{ OrEgQ>r H$m ˛̂JVmZ H$aVm Am ahm Wm b{oH$Z
A] dhr god©g, _{Z˛\${∑MqaJ god©g Zht ]oÎH$ Cgg{ BVa Wr Bgob {̀ Z {̀ ∑bm∞O (id) H${
AZ˛gma 12 ‡oVeV H$r Xa g{ hr OrEgQ>r X{̀  h° Vm{ ‡ÌZ `h CR>Vm h° oH$ ∑`m OrEgQ>r
od^mJ, Om∞]dH$©a H$r Bg Xbrb H$m{ AmgmZr g{ _mZ Om {̀Jm ? Bg_| gße` h° & obhmOm
oddmX H$r oÒWoV ]Z gH$Vr h° &

`oX Om∞]dH$©a Òd ß̀ oZ_m©Vm-odH´${Vm h° Edß Cgr CÀ[mX H$m oZ_m©U H$a odH´$` H$m Ï`dgm`
H$aVm h° Om{ dh Om∞]dH$© H${ VhV ^r H$aVm h° Am°a BZ[˛Q>/AmCQ>[˛Q> _Q>{oa`b, Xm{Zm| hr ‡H$ma
H${ H$m ©̀ (g{b Am°a god©g) _| EH$ g_mZ h° Vm{ ]{hVa hm{Jm oH$ dh 18 ‡oVeV H$r Xa g{
OrEgQ>r J´mhH$ g{ dgyb H$a ˛̂JVmZ H$a{ &

Article - No. 20/2019-CT (Rate) dtd. 30-9-2019
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`oX Om∞]dH$©a H$m{ [yam odÌdmg h° oH$ CgH${ ¤mam oH$`m J`m Om∞]dH$© Z {̀ ∑bm∞O (id)
H${ VhV h° Am°a oH$gr ^r oÒWoV _| _{Z˛\${∑MqaJ god©g (iv) H${ A›VJ©V emo_b g{dmAm|
_| d A›` ‡odoÔ`m| _| emo_b g{dmAm| _| goÂ_obV Zht h°, V^r Cg{ Z {̀ ∑bm∞O (id) H${
VhV CgH${ ¤mam oZÓ[moXV Om∞]dH$© god©g [a 12 ‡oVeV H$r Xa g{ OrEgQ>r MmO© H$aZm
MmohE Am°a ˛̂JVmZ H$aZm Mmoh {̀ & A›`Wm 6 ‡oVeV OrEgQ>r H${ AßVa H$m ˛̂JVmZ H$aZ{
H$m Imo_`mOm Cg{ Òd ß̀ Am°a q‡og[b gflbm`a Xm{Zm{ß H$m{ ˛̂JVZm [∂S gH$Vm h° &

Jm°aVb] h° oH$ AmO g{ bJ^J 30 gmb [hb{ E∑gmBO SÁy>Q>r [{̀ ]b J˛S>≤g oZ_m©VmAm|
H$m{ g{›Q≠b E∑gmBO E∑Q> H${ A›VJ©V g{›Q≠b E∑gmBO oS>[mQ>©_|Q> _| ∑bmgro\$H${eZ obÒQ> O_m
H$a A[Z{ CÀ[mXm| [a g{›Q≠b E∑gmBO SÁyQ>r H$r Xa g˛oZoÌMV H$admZr [∂SVr Wr Am°a A]
ZB© AoYgyMZm H´$. 20/2019 H${ ¤mam OrEgQ>r H${ ‡odoÔ H´$_mßH$ 26 _| oH$ {̀ JE C[am{∫$
gßem{YZm| g{ hmbmV o\$a H$˛N> E{g{ ]ZV{ oXImB© [∂S ah{ h¢ oH$ em`X hm{ gH$Vm h° AmZ{ dmb{
g_` _| 12 Am°a 18 ‡oVeV OrEgQ>r H$r Xa H${ oddmX g{ ]MZ{ H${ ob {̀, Om∞]dH$©am| H$m{
CZH${ ¤mam ‡XmZ oH$ {̀ Om ah{ g{dmAm| [a X{̀  OrEgQ>r H$r Xam| H$m{ od^mJ ¤mam g˛oZoÌMV
H$admZm Am°a gÀ`mo[V H$admZm [∂S OmE &

❑

Generation and quoting of Document Identification Num-
ber (DIN) on any communication issued by the officers of
the Central Board of Indirect Taxes and Customs (CBIC)
to tax payers and other concerned persons

Circular No. 122/41/2019-GST
GST/INV/DIN/01/2019-20

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs (GST-Investigation)

New Delhi, the 5th November, 2019
Subject: Generation and quoting of Document Identification Number (DIN)
on any communication issued by the officers of the Central Board of Indirect
Taxes and Customs (CBIC) to tax payers and other concerned persons-reg.

In keeping with the Government’s objectives of transparency and
accountability in indirect tax administration through widespread use of
information technology, the CBIC is implementing a system for electronic
(digital) generation of a Document Identification Number (DIN) for all
communications sent by its offices to taxpayers and other concerned persons.
To begin with, the DIN would be used for search authorization, summons,

(131)
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arrest memo, inspection notices and letters issued in the course of any enquiry.
This measure would create a digital directory for maintaining a proper audit
trail of such communication. Importantly, it would provide the recipients of
such communication a digital facility to ascertain their genuineness. Subse-
quently, the DIN would be extended to other communications. Also, there
is a plan to have the communication itself bearing the DIN generated from
the system.
2. The Board in exercise of its power under section 168(1) of the CGST
Act, 2017/Section 37B of the Central Excise Act, 1944 directs that no search
authorization, summons, arrest memo, inspection notices and letters issued
in the course of any enquiry shall be issued by any officer under the Board
to a taxpayer or any other person, on or after the 8th day of November,
2019 without a computer-generated Document Identification Number (DIN)
being duly quoted prominently in the body of such communication. The digital
platform for generation of DIN is hosted on the Directorate of Data
Management (DDM)’s online portal “cbicddm.gov.in”
3. Whereas DIN is a mandatory requirement, in exceptional circumstances
communications may be issued without an auto generated DIN. However,
this exception is to be made only after recording the reasons in writing in
the concerned file. Also, such communication shall expressly state that it has
been issued without a DIN. The exigent situations in which a communication
may be issued without the electronically generated DIN are as follows:-
(i) when there are technical difficulties in generating the electronic DIN, or
(ii) when communication regarding investigation/enquiry, verification etc. is

required to issued at short notice or in urgent situations and the
authorized officer is outside the office in the discharge of his official
duties.

4. The Board also directs that any specified communication which does
not bear the electronically generated DIN and is not covered by the
exceptions mentioned in para 3 above, shall be treated as invalid and shall
be deemed to have never been issued.
5. Any communication issued without an electronically generated DIN in
the exigencies mentioned in para 3 above shall be regularized within 15
working days of its issuance, by:
(i) obtaining the post facto approval of the immediate superior officer as

regards the justification of issuing the communication without the

Circular No. 122/41/2019-GST dtd. 5-11-2019

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



Tax Law Decisions (Vol.  63324

electronically generated DIN;
(ii) mandatorily electronically generating the DIN after post facto approval;

and
(iii) printing the electronically generated pro-forma bearing the DIN and

filing it in the concerned file.
6. In order to implement this new facility of electronically generating the
DIN, all Principal Chief Commissioners/Principal Director Generals/Chief
Commissioners/Director Generals shall ensure that all their authorized officers
who have to electronically generate the DIN are immediately mapped as
users in the System and are conversant with the process for auto-generating
a DIN. In order to successfully add users for the DIN utility and enable them
to electronically generate DINs, the following steps shall be followed:
(i) The details of officers to be added as users of the DIN Utility such as

name, designation/Branch and official e-mail Id shall be fed into the
System (the office of the officer being added will be auto populated);

(ii) The dashboard (Manage User) is provided with add/activate/inactivate/
delete and edit options which can be availed for namely adding,
activating, inactivating, editing and deleting the users as follows:
(a) Add :- Officers name/designation and branch can be added by

selecting appropriate designation and branch from the drop down
menu provided against the respective column.

(b) Activate :- Once the user activates the URL and provides the user
name and password and OTP, the authorization will be processed
by the system and shall be reflected as Green Radio button.

(c) Inactivate :- Any already added user who may be diverted on
temporary basis to attend to some other assignment in the case
of administrative exigency, can be deactivated for time being by
dragging the Green Radio button to the left by which it will become
red in color showing the user’s position as inactive. A confirmation
e-mail will also be sent to the respective user.

(d) Edit :- This icon will always appear with Red Radio button
(indicating the inactive position of the user) and is provided for
modifying/editing the name/designation/branch/e-mail Id of the
officer to be authorized.
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(e) Delete :- This icon can be used for deleting the already added
user profile if the officer is permanently transferred out from that
office.

7. Officers who have been added as users in the DIN utility shall
electronically generate DINs, as follows:
(i) Every authorized user shall receive an e-mail on his official e-mail Id

after he/she is mapped into the DIN utility. This e-mail shall provide the
user of his/her user name and password. The same e-mail shall also
provide an URL online link.

(ii) After clicking on the said URL link, the user shall be guided to the DIN
utility within CBIC-Sanchar on the DDM’s online portal
“cbicddm.gov.in”.

(iii) The user shall be required to submit his/her mobile number on the screen
page for purposes of verification and then click “Get OTP” button for
receiving a One Time Password (OTP) on the mobile.

(iv) The user shall login to the DIN utility by entering the OTP received.
(v) After successfully logging in, the user shall see the Dashboard displaying

different categories, for total number of summons, search authorizations,
inspection notices and arrest memos issued by the user. Initially, the
figures under each category shall be ‘zero’.

(vi) The user shall click “Generate DIN” on the Menu Bar located at the
left hand side of the screen and enter the details of the communication
to be issued by choosing its category and selecting the appropriate title
of the communication from the dropdown menu “Choose Document”

(vii) After filling in all the required information, and clicking on the “View
& Save DIN” button, the user shall see a preview page. By clicking
the “Back button”, mistakes or typographical errors, if any, can be
rectified. Also, the user has the option of partially entering details in the
System at a time and coming back later to retrieve the partially entered
document (automatically saved in the System), fill in the remaining
details, and generate a DIN on a later occasion.

(viii) The last step is to click on the “Generate DIN” button and a DIN shall
be generated for that particular communication by the System. The
generated DIN cannot be edited.

(ix) A new DIN shall be generated each time a request for generating it is

Circular No. 122/41/2019-GST dtd. 5-11-2019
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submitted to the System.
(x) After the DIN is generated, the user shall print the page bearing the

DIN and file it in the concerned file while also quoting the DIN on the
communication.

8. The genuineness of the communication can be ascertained by recipient
(public) by entering the CBIC-DIN for that communication in a window
VERIFY CBIC-DIN on CBIC’s website www.cbic.gov.in. Only in those
cases where the DIN entered is valid, information about the office that issued
that communication and the date of generation of its DIN would be displayed
on the screen.
9. As aforementioned, in the first phase beginning on 8th day of November,
2019, the “Generate DIN” option shall be used for Search Authorizations,
Summons, Inspection Notices, Arrest Memos, and letters issued in the course
of any enquiry. The format of the DIN shall be CBIC-YYYY MM ZCDR
NNNNNN where,
(a) YYYY denotes the calendar year in which the DIN is generated,
(b) MM denotes the calendar month in which the DIN is generated,
(c) ZCDR denotes the Zone-Commissionerate-Division-Range Code of

the field formation/Directorate of the authorized user generating the
DIN,

Users are provided with
login ID, Password and

Online link on their email

User to enter OPT
(One Time Passwoard)

View DIN Dashboard.
Submit information to

generate DIN.
User can modify details
before generating DIN.

A new DIN is generated
after every request is

submitted to the system.

Format of DIN will be
(YYYY MM ZDCR NNNN).

User can view and verify
document details in the

system before generating
DIN.

Print DIN option is
available after successful

generation of DIN.

Provide User's Mobile
Number.
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(d) NNNNNN denotes 6 digit alpha-numeric system generated random
number.

10. The electronic generation of DIN and its use in official communications
to taxpayers and other concerned persons is a transformative initiative.
Principal Chief Commissioners/Principal Director Generals/Chief Commis-
sioners/Director Generals must become fully familiar with the process
involved. They are also urged to ensure that adequate and proper training
is provided to all concerned officers under their charge to ensure its successful
implementation. It is reiterated that any specified document that is issued
without the electronically generated DIN shall be treated as invalid and shall
be deemed to have never been issued. Therefore, it is incumbent upon all
officers concerned to strictly adhere to these instructions.
11. Hindi version to follow.

(Commissioner GST-Inv)
❑

Restriction in availment of input tax credit in terms of sub-
rule (4) of rule 36 of CGST Rules, 2017

Circular No. 123/42/2019-GST
F.No. CBEC-20/06/14/2019-GST

Government of India, Ministry of Finance, Department of Revenue
Central Board of Indirect Taxes and Customs, GST Policy Wing

New Delhi, the 11th November, 2019
Subject: Restriction in availment of input tax credit in terms of sub-rule (4)
of rule 36 of CGST Rules, 2017 - reg.

Sub-rule (4) to rule 36 of the Central Goods and Services Tax Rules,
2017 (hereinafter referred to as the CGST Rules) has been inserted vide
notification No. 49/2019-Central Tax, dated 9-10-2019. The said sub-rule
provides restriction in availment of input tax credit (ITC) in respect of invoices
or debit notes, the details of which have not been uploaded by the suppliers
under sub-section (1) of section 37of the Central Goods and Services Tax
Act, 2017 (hereinafter referred to as the CGST Act).
2. To ensure uniformity in the implementation of the provisions of the law
across the field formations, the Board, in exercise of its powers conferred
under section 168(1) of the CGST Act hereby clarifies various issues in

Circular No. 123/42/2019-GST dtd. 11-11-2019
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succeeding paragraphs.
3. The conditions and eligibility for the ITC that may be availed by the
recipient shall continue to be governed as per the provisions of Chapter V
of the CGST Act and the rules made thereunder. This being a new provision,
the restriction is not imposed through the common portal and it is the
responsibility of the taxpayer that credit is availed in terms of the said rule
and therefore, the availment of restricted credit in terms of sub-rule (4) of
rule 36 of CGST Rules shall be done on self-assessment basis by the tax
payers. Various issues relating to implementation of the said sub-rule have
been examined and the clarification on each of these points is as under:-
Issue 1 : What are the invoices / debit notes on which the restriction under
rule 36(4) of the CGST Rules shall apply?
Clarification : The restriction of availment of ITC is imposed only in respect
of those invoices / debit notes, details of which are required to be uploaded
by the suppliers under sub-section (1) of section 37 and which have not been
uploaded. Therefore, taxpayers may avail full ITC in respect of IGST paid
on import, documents issued under RCM, credit received from ISD etc.
which are outside the ambit of sub-section (1) of section 37, provided that
eligibility conditions for availment of ITC are met in respect of the same. The
restriction of 36(4) will be applicable only on the invoices / debit notes on
which credit is availed after 9-10-2019.
Issue 2 : Whether the said restriction is to be calculated supplier wise or
on consolidated basis?
Clarification : The restriction imposed is not supplier wise. The credit
available under sub-rule (4) of rule 36 is linked to total eligible credit from
all suppliers against all supplies whose details have been uploaded by the
suppliers. Further, the calculation would be based on only those invoices
which are otherwise eligible for ITC. Accordingly, those invoices on which
ITC is not available under any of the provision (say under sub-section (5)
of section 17) would not be considered for calculating 20 per cent. of the
eligible credit available.
Issue 3 : FORM GSTR-2A being a dynamic document, what would be
the amount of input tax credit that is admissible to the taxpayers for a
particular tax period in respect of invoices / debit notes whose details have
not been uploaded by the suppliers?
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Clarification : The amount of input tax credit in respect of the invoices /
debit notes whose details have not been uploaded by the suppliers shall not
exceed 20% of the eligible input tax credit available to the recipient in respect
of invoices or debit notes the details of which have been uploaded by the
suppliers under sub-section (1) of section 37 as on the due date of filing
of the returns in FORM GSTR-1 of the suppliers for the said tax
period. The taxpayer may have to ascertain the same from his auto populated
FORM GSTR 2A as available on the due date of filing of FORM
GSTR-1 under sub-section (1) of section 37.
Issue 4 : How much ITC a registered tax payer can avail in his FORM
GSTR-3B in a month in case the details of some of the invoices have not
been uploaded by the suppliers under sub-section (1) of section 37.
Clarification : Sub-rule (4) of rule 36 prescribes that the ITC to be availed
by a registered person in respect of invoices or debit notes, the details of
which have not been uploaded by the suppliers under sub-section (1) of
section 37, shall not exceed 20 per cent. of the eligible credit available in
respect of invoices or debit notes the details of which have been uploaded
by the suppliers under sub-section (1) of section 37. The eligible ITC that
can be availed is explained by way of illustrations, in a tabulated form, below.

In the illustrations, say a taxpayer “R” receives 100 invoices (for inward
supply of goods or services) involving ITC of Rs. 10 lakhs, from various
suppliers during the month of Oct, 2019 and has to claim ITC in his FORM
GSTR-3B of October, to be filed by 20th Nov, 2019.

 Details of suppliers’ 
invoices for which 

recipient is eligible to 
take ITC 

20% of 
eligible credit 
where invoices 
are uploaded 

Eligible ITC to 
be taken in 

GSTR-3B to be 
filed by 20th 

Nov. 
Case 
1 

Suppliers have 
furnished in FORM 
GSTR-1 80 invoices 
involving ITC of Rs. 6 
lakhs as on the due date 
of furnishing of the 
details of outward 
supplies by the 
suppliers. 

Rs.1,20,000/- Rs. 6,00,000 
(i.e. amount of 
eligible ITC 
available, as per 
details uploaded 
by the suppliers) 
+ Rs.1,20,000 
(i.e. 20% of 
amount of 
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   eligible ITC 
available, as per 
details uploaded 
by the suppliers) 
= Rs. 7,20,000/- 

Case 
2 

Suppliers have 
furnished in FORM 
GSTR-1 80 invoices 
involving ITC of Rs. 7 
lakhs as on the due date 
of furnishing of the 
details of outward 
supplies by the 
suppliers. 

Rs. 1,40,000/- Rs 7,00,000 + 
Rs. 1,40,000 = 
Rs. 8,40,000/- 

Case 
3 

Suppliers have 
furnished in FORM 
GSTR-1 75 invoices 
having ITC of Rs. 8.5 
lakhs as on the due date 
of furnishing of the 
details of outward 
supplies by the 
suppliers. 

Rs. 1,70,000/- Rs. 8,50,000/- + 
Rs.1,50,000/-* = 
Rs. 10,00,000 

* The additional 
amount of ITC 
availed shall be 
limited to ensure 
that the total 
ITC availed 
does not exceed 
the total eligible 
ITC. 

 Issue 5 : When can balance ITC be claimed in case availment of ITC is
restricted as per the provisions of rule 36(4)?
Clarification : The balance ITC may be claimed by the taxpayer in any of
the succeeding months provided details of requisite invoices are uploaded
by the suppliers. He can claim proportionate ITC as and when details of some
invoices are uploaded by the suppliers provided that credit on invoices, the
details of which are not uploaded (under sub-section (1) of section 37)
remains under 20 per cent of the eligible input tax credit, the details of which
are uploaded by the suppliers. Full ITC of balance amount may be availed,
in present illustration by “R”, in case total ITC pertaining to invoices the details
of which have been uploaded reaches Rs. 8.3 lakhs (Rs 10 lakhs /1.20).
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In other words, taxpayer may avail full ITC in respect of a tax period, as
and when the invoices are uploaded by the suppliers to the extent Eligible
ITC/ 1.2. The same is explained for Case No. 1 and 2 of the illustrations
provided at Sl.No.3 above as under:
Case 1 : “R” may avail balance ITC of Rs. 2.8 lakhs in case suppliers upload
details of some of the invoices for the tax period involving ITC of Rs. 2.3
lakhs out of invoices involving ITC of Rs. 4 lakhs details of which had not
been uploaded by the suppliers. [Rs. 6 lakhs + Rs. 2.3 lakhs = Rs. 8.3 lakhs]
Case 2 : “R” may avail balance ITC of Rs. 1.6 lakhs in case suppliers upload
details of some of the invoices involving ITC of Rs. 1.3 lakhs out of
outstanding invoices involving Rs. 3 lakhs. [Rs. 7 lakhs + Rs. 1.3 lakhs =
Rs. 8.3 lakhs]
4. It is requested that suitable trade notices may be issued to publicize the
contents of this Circular. Hindi version will follow.

(Yogendra Garg)
Principal Commissioner (GST)

❑

Sabka Vishwas (Legacy Dispute Resolution) Scheme, 2019
Circular No. 1073/06/2019.CX

F.No. 267/78/2019/CX-8-Pt.III
Government of India, Ministry of Finance, Department of Revenue

Central Board of Indirect Taxes and Customs
Dated, the 29th October, 2019

Subject: Sabka Vishwas (Legacy Dispute Resolution) Scheme, 2019-reg
I am directed to invite your attention to Board’s Circulars No. 1071/

4/2019-CX dated 27th August, 2019 and 1072/05/2019-CX dated 25th
September, 2019 on the Sabka Vishwas (Legacy Dispute Resolution)
Scheme, 2019. Subsequently, the Board has received further references from
field formations as well as from the trade seeking certain clarifications on the
Scheme.
2. The references received by the Board have been examined, and the
issues raised therein are clarified in the context of the various provisions of
the Finance (No.2) Act, 2019 and Rules made there-under, as follows:

Circular - Sabka Vishwas Scheme, 2019
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(i) Section 123 (c) states that ‘tax dues’ means, inter alia, where an audit
is PENDING and the amount of duty payable has been quantified on
or before the 30th day of June, 2019. Some field formations are taking
a view that in case the Final Audit Report (FAR) has been issued, the
audit is not pending and the benefit of the scheme is not available. The
process of audit involves issue of FAR by the Audit Commissionerates
after the MCM (Monitoring Committee Meeting). If in compliance to
the FAR, the taxpayer pays the duty, the relevant para is closed. If the
taxpayer does not comply, a SCN is issued by the Audit Commissionerate
answerable to the jurisdictional Executive Commissionerate. Till such
time an audit does not culminate in a Show Cause Notice, it is treated
as pending. Therefore, cases where Final Audit Report (FAR) has been
issued on or before 30th June 2019, are eligible for relief under
SVLDRS as the tax demand has been quantified.

(ii) Under voluntary disclosure category, the Scheme makes two exclusions:
(a) not being subjected to an enquiry or investigation or audit; or (b)
having already filed a return but not paid the duty declared therein
[Section 125(f)(i) and (ii)]. Some of the formations have reported
difficulty in verifying these conditions as the proceedings may have been
initiated by another formation. Though the Scheme provides that no
verification will be carried out in cases of voluntary disclosure, they felt
that there may still be a requirement to determine the eligibility to avail
the Scheme. It is clarified that such declarations may be accepted
without recourse to determination of eligibility as the Scheme provides
ample safeguards for taking suitable action in case of false declaration
of any material particular [Section 129(2)(c)].

(iii) A doubt has also been expressed whether a party who has filed an ST-
3 return and has also paid the dues in FULL before filing the application
but still wants to avail the benefits of the scheme for interest on the late
paid dues is eligible. In this regard, attention is invited to illustrations
(a) and (b) under Para 2(iv) of Circular No. 1072/05/2019-CX dated
25-9-2019, given in the context of arrears of confirmed demand. It is
clarified that these also cover the cases of arrears of tax liability admitted
under returns filed on or before 30-6-2019.

(iv) Vide Circular No. 1072/05/2019-CX dated 25-9-2019 [Para 2 (iii)],
it was clarified that a separate declaration will need to be filed for each
return filed, on or before 30-6-2019 but duty not paid. For the sake
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of administrative convenience, it is clarified that a person can file a single
declaration for more than one such return also. However, it will not have
any impact on the applicable tax relief. In other words, for the purpose
of application of tax relief, each such return will be taken individually
even though a single Estimate/Statement and Discharge Certificate shall
be issued for a declaration.

(v) In many cases the assets of a tax defaulter are taken over by an Asset
Reconstruction Company (ARC), and the department asks the ARCs
to pay the outstanding dues. In another case, M/s. RIICO, a PSU of
State of Rajasthan, has taken physical possession of the fixed assets
of some of its borrowers who also happen to be tax defaulters. They
have reported that they may be able to realise their dues, if they are
allowed to settle the tax dues under the Scheme, and thereby removing
an encumbrance on the disposal of the fixed assets. Similarly, M/s.
Retailers Association of India have represented that in many cases,
department has initiated proceedings against lessors for non-payment
of service tax on rent on immovable property rented by their members.
Hon’ble Supreme Court has allowed the lessees to file a Civil Appeal
challenging the applicability of service tax in such matters, subject to
the condition that they deposit appropriate pre-deposit as well as the
remaining dues, if the case is decided against them eventually. It is
clarified that such persons are allowed to file a declaration under the
Scheme and avail the benefits. The remaining conditions of the Scheme
such as withdrawal of pending cases etc., apart from payment of dues
as determined by the designated committee, will still need to be
complied by them.

(vi) Representations have also been received that the cases where appeals
were filed after 30-6-2019 should also be allowed relief under the
Scheme. It is stated that such cases are not covered per se. However,
if a taxpayer withdraws the appeal and furnishes the undertaking to the
department in terms of Para 2(viii) of Circular No. 1072/05/2019-CX
dated 25-9-2019, they can file a declaration under the Scheme.

3. Difficulty if any, in implementation of this Circular may be brought to
the notice of the Board.

(Navraj Goyal) OSD(CX)
❑

Circular - Sabka Vishwas Scheme, 2019
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SABKA VISHWAS (LEGACY DISPUTE RESOLUTION)
SCHEME, 2019

Frequently Asked Questions (FAQs)
[Notes: 1. For Scheme details please refer to the Finance (No.2) Act, 2019.
2. The ‘sections’ referred below are those of the Finance (No.2) Act,

2019.
3. In case of any apparent inconsistency between the contents of these

FAQs and the statutory provisions, the latter shall prevail.]
Q1. Who is eligible to file declaration under the Sabka Vishwas (Legacy

Dispute Resolution) Scheme, 2019?
Ans. Any person falling under the following categories is eligible, subject to

other conditions, to file a declaration under the Scheme:
(a) Who has a show cause notice (SCN) for demand of duty/tax or one

or more pending appeals arising out of such notice where the final
hearing has not taken place as on 30-6-2019.

(b) Who has been issued SCN for penalty and late fee only and where
the final hearing has not taken place as on 30-6-2019.

(c) Who has recoverable arrears pending.
(d) Who has cases under investigation and audit where the duty/tax

involved has been quantified and communicated to him or admitted by
him in a statement on or before 30th June, 2019.

(e) Who wants to make a voluntary disclosure.
Q2. What are the statutes covered under the Scheme?
Ans. This Scheme is applicable to the following enactments, namely:-
(a) The Central Excise Act, 1944 or the Central Excise Tariff Act, 1985

or Chapter V of the Finance Act, 1994 and the rules made thereunder;
(b) The following Acts, namely:-

(i) The Agricultural Produce Cess Act,1940;
(ii) The Coffee Act, 1942;
(iii) The Mica Mines Labour Welfare Fund Act, 1946;
(iv) The Rubber Act, 1947;
(v) The Salt Cess Act, 1953;

(134)
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(vi) The Medicinal and Toilet Preparations (Excise Duties) Act,
1955;

(vii) The Additional Duties of Excise (Goods of Special Importance)
Act, 1957;

(viii) The Mineral Products (Additional Duties of Excise and Cus-
toms) Act, 1958;

(ix) The Sugar (Special Excise Duty) Act, 1959;
(x) The Textiles Committee Act, 1963;
(xi) The Produce Cess Act, 1966;
(xii) The Limestone and Dolomite Mines Labour Welfare Fund Act,

1972;
(xiii) The Coal Mines (Conservation and Development) Act, 1974;
(xiv) The Oil Industry (Development) Act, 1974;
(xv) The Tobacco Cess Act, 1975;
(xvi) The Iron Ore Mines, Manganese Ore Mines and Chrome Ore

Mines Labour Welfare Cess Act, 1976;
(xvii) The Bidi Workers Welfare Cess Act, 1976;
(xviii) The Additional Duties of Excise (Textiles and Textile Articles)

Act, 1978;
(xix) The Sugar Cess Act, 1982;
(xx) The Jute Manufacturers Cess Act, 1983;
(xxi) The Agricultural and Processed Food Products Export Cess

Act, 1985;
(xxii) The Spices Cess Act, 1986;
(xxiii) The Finance Act, 2004;
(xxiv) The Finance Act, 2007;
(xxv) The Finance Act, 2015;
(xxvi) The Finance Act, 2016;

(c) Any other Act, as the Central Government may, by notification in the
Official Gazette, specify.

FAQ - Sabka Vishwas Scheme, 2019
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Q3. If an enquiry or investigation or audit has started but the tax dues have
not been quantified whether the person is eligible to opt for the
Scheme?

Ans. No. If an audit, enquiry or investigation has started, and the amount
of duty/duty payable has not been quantified on or before 30th June,
2019, the person shall not be eligible to opt for the Scheme under the
enquiry or investigation or audit category. ‘Quantified’ means a written
communication of the amount of duty payable under the indirect tax
enactment[Section 121(g)]. Such written communication will include
a letter intimating duty demand; or duty liability admitted by the person
during enquiry, investigation or audit; or audit report etc.[Para 10(g)
of Circular No 1071/4/2019-CX dated 27th August, 2019]

Q4. If a SCN covers multiple issues, whether the person can file an
application under the Scheme for only few issues covered in the SCN?

Ans. No. A person cannot opt to avail benefit of the Scheme in respect of
selected matters. He must file a declaration in respect of all the matters
concerning duty/tax liability covered under the SCN. For instance, a
part of demand is confirmed and is not being contested in an appellate
forum but a part of demand which was dropped at some stage is being
contested. In such a case, the person will have to file a declaration
covering both the issues. However, for the confirmed and uncontested
demand, the relief as available under the Arrears category will be
applicable. For the demand being contested in appeal, the relief as
available in the Litigation category will be applicable.

Q5. I have filed an appeal before the appellate forum [Commissioner
(Appeals) /CESTAT] and such appeal has been heard finally on or
before the 30th day of June, 2019. Am I eligible for the Scheme?

Ans. You are not eligible to make a declaration under the Litigation category.
However, once the order in appeal is passed you can file a declaration
under the arrears category provided the appeal has attained finality or
the appeal period is over or you give an undertaking to the department
that you will not file any further appeal in the matter.

Q6. What is the scope under the Scheme when adjudication order
determining the duty/tax liability is passed and received prior to 30-
6-2019, but the appeal is filed on or after 1-7-2019?
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Ans. Such a case is not eligible under the Litigation category. However, such
a person may choose to withdraw the appeal, and furnish to the
department an undertaking to not file any further appeal in the matter.
In this case, he can make a declaration under the Arrears category.

Q7. I have been convicted for an offence punishable under a provision of
the indirect tax enactment. However, in respect of the same matter,
I intend to file a declaration under the Scheme. Am I eligible?

Ans. No, you are not eligible to avail the Scheme.
Q8. I have been issued a SCN and the final hearing has taken place on

or before 30-6-2019. Am I eligible for the Scheme?
Ans. You are not eligible to make a declaration under the Litigation category.

However, once the order is passed you can file a declaration under
the Arrears category provided the appeal period is over or you give
an undertaking to the department that you will not file any appeal in
the matter.

Q9. I have been issued a SCN for an erroneous refund or refund. Am I
eligible for the Scheme?

Ans. No, as per section 125(1)(d) you are not eligible to make a declaration
under the Scheme in respect of a SCN issued for an erroneous refund
or refund.

Q10. I have been subjected to an enquiry or investigation or audit under
indirect tax enactment and I want to make a voluntary disclosure
regarding the same. Am I eligible for the Scheme?

Ans. No, you are not eligible to make a declaration under the voluntary
disclosure category as per section 125(1)(f)(i).

Q11. There is an apparent contradiction between the provisions of section
125(1)(f)(ii) and section 124(1)(c)(iii). Can you elaborate?

Ans. Section 125(1)(f)(ii) is an exception to voluntary disclosure category.
In other words, a person having filed a return but has not deposited
the duty/tax cannot make a voluntary disclosure in respect of the same
since the liability already stands disclosed to the Department. On the
other hand, section 124(1)(c)(iii) is a sub-set of the ‘arrears’ category,
meaning thereby that in respect of such return a declaration can only
be filed under the arrears category. As such, there is no contradiction
between the two provisions.

FAQ - Sabka Vishwas Scheme, 2019
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Q12. I have filed an application in the Settlement Commission for settlement
of the case. Am I eligible for the Scheme?

Ans. No, you are not eligible to file a declaration for a case which is still
pending with the Settlement Commission.

Q13. I deal with the goods which are presently under Central Excise and
are mentioned in the Fourth Schedule to the Central Excise Act, 1944.
I want to make declarations with respect to these excisable goods.
Am I eligible for the Scheme?

Ans. No, you are not eligible to avail the benefits under the Scheme.
Q14. How will I apply for the said Scheme?
Ans. All eligible persons are required to file an electronic declaration at the

portal https://cbic-gst.gov.in in Form SVLDRS 1.
Q15. Will I get an acknowledgement for filing a declaration electronically?
Ans. Yes, on receipt of your declaration, an auto acknowledgement bearing

a unique reference number will be generated by the system and sent
to you. This unique number will be useful for all future references. The
declaration will automatically be routed to the Designated Committee
that will finalize your case.

Q16. How will I come to know about the final decision taken by the
designated committee on my declaration?

Ans. Within sixty days of filing of a declaration, you will be informed
electronically about the final decision taken in the matter.

Q17. What is the difference between ‘Tax Dues’ and ‘Tax Relief’?
Ans. ‘Tax Dues’ is the total outstanding duty/tax demand. ‘Tax Relief’ is the

concession the Scheme offers from the total outstanding duty demand.
Q18. A SCN has been issued to me for an amount of duty of Rs.1000 and

an amount of penalty of Rs.100. In the Order in Original (OIO) the
duty confirmed is of Rs.1000 and an amount of Rs.100 has been
imposed as penalty. I have filed an appeal against this order before
the Appellate Authority. What will be the tax dues for me?

Ans. The amount of duty which is being disputed is Rs.1000 and hence the
tax dues will be Rs.1000.

Q19. A SCN has been issued to me for an amount of duty of Rs.1000 and
an amount of penalty of Rs.100. In the OIO the duty confirmed is of

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



2019) 339    Statutes, Rules & Notifications

Rs.900 and penalty imposed is Rs.90. I have filed an appeal against
this order. The department has not filed any appeal in the matter. What
would be the tax dues?

Ans. The amount of duty which is being disputed is Rs.900 and hence the
tax dues are Rs.900.

Q20. A SCN has been issued for an amount of duty of Rs.1000 and an
amount of penalty of Rs.100. In the OIO the duty confirmed is of
Rs.900 and penalty imposed is Rs.90. I have filed an appeal against
this order before the Appellate Authority. Further, Department has also
filed an appeal before the Appellate Authority for an amount of duty
of Rs.100 and penalty of Rs.10. What would be the tax dues?

Ans. The amount of duty which is being disputed is Rs.900 plus Rs.100
i.e. Rs.1000 and hence tax dues are Rs.1000.

Q21. A SCN has been issued for an amount of duty of Rs.1000. The
Adjudicating Authority confirmed the duty of Rs.1000. I have filed an
appeal against this order. The first appellate authority Commissioner
Appeals/CESTAT reduced the amount of duty to Rs.900. I have filed
a second appeal (before CESTAT/High Court. The department has
not filed any appeal. What will be the tax dues for me?

Ans. The amount of duty which is being disputed is Rs.900 and hence the
tax dues are Rs.900.

Q22. I have been issued a SCN under any of the indirect tax enactment on
or before 30-6-2019, what will be the tax dues?

Ans. As per section 123(b), the tax dues will be the amount of duty/tax/
cess stated to be payable in the SCN.

Q23. What is the coverage of SCNs under the Scheme with respect to main
noticee vis-à-vis co-noticee particularly when the tax amount has
already been paid by the main noticee outside the Scheme?

Ans. In case of a SCN issued to an assessee demanding duty/tax and also
proposing penal action against him as well as separate penal action
against the co-noticee/s specified therein, if the main noticee has settled
the tax dues, the co-noticee/s can opt for the Scheme for the waiver
of penalty. For instance, the main noticee has settled the matter before
the Settlement Commission and paid the dues and the co-noticees
were not a party to the proceedings. In such a case, the co-noticees

FAQ - Sabka Vishwas Scheme, 2019
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can file a declaration under the Scheme. Similarly, in a case of arrears,
where the main noticee has paid the duty, the co-noticees can file a
declaration under the Scheme.

Q24. What is the scope of coverage of periodical SCNs under the Scheme?
Ans. Any SCN issued, whether main or periodical, where the final hearing

has not taken place on or before 30-6-2019 is eligible under the
Scheme for a declaration under the litigation category.

Q25. What are the benefits available under the Scheme?
Ans. The various benefits available under the Scheme are:

Total waiver of interest and penalty
Immunity from prosecution
In cases pending in adjudication or appeal, a relief of 70% from the
duty/tax demand if it is Rs. 50 lakhs or less and of 50%, if it is more
than Rs. 50 lakhs. The same relief is available for cases under enquiry,
investigation and audit where the duty involved is quantified on or
before 30-6-2019.
In case of an amount in arrears, the relief is 60% of the confirmed duty/
tax amount if the same is Rs. 50 lakhs or less and it is 40% in other
cases.
In cases of voluntary disclosure, the declarant will have to pay full
amount of disclosed duty/tax.

Q26. Shall the pre-deposit paid at any stage of appellate proceedings and
deposit paid during enquiry, investigation or audit be taken into account
for calculating relief under the Scheme?

Ans. Yes, any amount paid as pre-deposit at any stage of appellate
proceedings under the indirect tax enactment or as deposit during
enquiry, investigation or audit, shall be adjusted while issuing the
statement indicating the amount payable by the declarant.

Q27. Whether the declarant will be given an opportunity of being heard?
Ans. Yes, as per section 127(2) and (3), after the issue of the estimate, the

Designated Committee shall give an opportunity of being heard to the
declarant, if he so desires, in case of a disagreement.

Q28. What will be procedure and time period of payment to be made by
the declarant?
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Ans. The declarant shall pay electronically within 30 days of the statement
issued by the Designated Committee, the amount payable as indicated
therein.

Q29. What procedure will be followed for withdrawal of appeals where the
person has filed a declaration under the Scheme?

Ans. Where the declarant has filed an appeal or reference against any order
or notice giving rise to the tax dues, before the appellate forum, other
than the Supreme Court or the High Court, then, such appeal or
reference or reply shall be deemed to have been withdrawn.

In case of a writ petition or appeal or reference before any High
Court or the Supreme Court, the declarant shall file an application
before such High Court or the Supreme Court for withdrawing the writ
petition, appeal or reference and after its withdrawal with the leave
of the Court, he shall furnish proof of such withdrawal to the
Designated Committee.

Q30. Whether any certificate will be provided to declarant as proof towards
payment of dues?

Ans. Yes, on payment of the amount indicated in the statement and
production of proof of withdrawal of appeal, wherever applicable, the
Designated Committee shall issue a discharge certificate in electronic
form, within 30 days of the said payment and production of proof,
whichever is later.

Q31. Whether a calculation error in statement may be rectified or not?
Ans. Yes, within 30 days of the date of issue of a statement indicating the

amount payable by the declarant, the Designated Committee may
modify its order only to correct an arithmetical error or clerical error,
which is apparent on the face of record, on such error being pointed
out by the declarant or suo-motu.

Q32. What will be the benefits of discharge certificate issued under the
Scheme?

Ans. Every discharge certificate issued under section 127 with respect to
the amount payable under the Scheme shall be conclusive as to the
matter and time period stated therein, and:

(a) the declarant shall not be liable to pay any further duty/tax, interest,
or penalty with respect to the matter and time period covered in the

FAQ - Sabka Vishwas Scheme, 2019
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declaration;
(b) the declarant shall not be liable to be prosecuted under the indirect

tax enactment with respect to the matter and time period covered in
the declaration; and

(c) no matter and time period covered by such declaration shall be
reopened in any other proceeding under the indirect tax enactment.

Q33. Can I take input tax credit for any amount paid under the Scheme?
Ans. No.
Q34. Can I pay any amount under the Scheme through the input tax credit

account under the indirect tax enactment or any other Act?
Ans. No.
Q35. Can I take a refund of an amount deposited under the Scheme?
Ans. No.
Q36. In cases where pre-deposit or other deposit already paid exceeds the

amount payable as indicated in the statement of the designated
committee, the difference shall be refunded or not?

Ans. No, it shall not be refunded.
Q37. Is there any benefit, concession or immunity for the declarant in any

proceedings other than those in relation to the matter and time period
to which the declaration has been made?

Ans. No.
Q38. What action would be taken against a declarant who makes false

voluntary disclosure under the Scheme?
Ans. As per section 129(2)(c), in cases of voluntary disclosure, where any

material particular furnished in the declaration is subsequently found
to be false, within a period of one year of issue of the discharge
certificate, it shall be presumed as if the declaration was never made
and proceedings under the applicable indirect tax enactment shall be
instituted.

Q39. I have received an intimation for audit, enquiry or investigation on or
before 30-6-2019. Can I make a voluntary disclosure of my liability?

Ans. No. If an intimation for audit, enquiry or investigation has been received
by you on or before 30-6-2019 then you cannot make a voluntary
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disclosure of your liability under the Scheme.
Q40. Can taxpayer opt for the benefit under the Scheme in case of periodical

notices without opting for it in respect of the main notice?
Ans. Yes.
Q41. If the main noticee avails benefit of the Scheme whether Directors

whose appeals are pending in respect of penalty only get a waiver of
the penalty?

Ans. Once the main noticee discharges the duty/tax demand, the co-noticees
can avail the benefits under the Scheme.

Q42. If a person has been issued a SCN for a refund/ erroneous refund and,
at the same time, he also has other outstanding disputes which are
covered under this Scheme, then, will he be eligible to file a
declaration(s) for the other case(s)?

Ans. Yes. The exception from eligibility is for ‘the case’ and not ‘the person’.
Q43. If I file a declaration under the Scheme, will it be assumed that I have

admitted to the position and agree with the allegations made in the show
cause notice?

Ans. No. A declaration under the Scheme will not be a basis for assuming
that the declarant has admitted the position and no fresh show cause
notice will be issued merely on that basis.

Q44. With respect to penalty/late fee matters, whether only SCNs for late
fee or penalty are covered under this Scheme or also such cases under
appellate proceedings?

Ans. The Scheme is applicable to any SCN for penalty/late fee, irrespective
of whether it is under adjudication or appeal.

Q45. I had made an application to the Settlement Commission for settlement
of my case. However these proceedings abated due to rejection of
the application by the Settlement Commission or other reason/s and
the case went back to the adjudicating authority for further action. Can
I avail the benefit of the Scheme with respect to this case?

Ans. Yes. A declaration under the Scheme can be made for a case which
is no longer pending with the Settlement Commission if other conditions
of the Scheme are satisfied.

FAQ - Sabka Vishwas Scheme, 2019
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Q46. With respect to cases under enquiry, investigation or audit what is
meant by ‘written communication’ quantifying demand?

Ans. Written communication will include a letter intimating duty/tax demand
or duty/tax liability admitted by the person during enquiry, investigation
or audit or audit report etc.

Q47. I have already paid duty/tax by utilising the input credit, and the matter
is under dispute. Will this duty/tax already paid through input credit
be adjusted against my duty/tax liability calculated under the Scheme?

Ans. Yes. In such cases, duty/tax already paid through input credit shall be
adjusted by the Designated Committee at the time of determination of
final amount payable under the Scheme.

Q48. Which is the Form through which I can make a declaration under the
Scheme?

Ans. Form SVLDRS1 is the form that has to be filled for making a
declaration.The form is required to be filled and submitted electroni-
cally and shall be available at the portal https://cbic-gst.gov.in

Q49. I do not agree with the estimate of the Designated Committee. Will
I be given a personal hearing?

Ans. Yes. A date of personal hearing is intimated alongwith the estimate
issued by the Designated Committee in Form SVLDRS2. Written
submissions can be made, personal hearing can be waived, and one
adjournment of the personal hearing can also be sought through Form
SVLDRS 2A. These forms are available at the portal https://cbic-
gst.gov.in and are submitted electronically.

Q50. I have received a communication of the amount payable in Form
SVLDRS3. How do I make the duty/tax payment?

Ans. A challan can be generated by a link provided in the Form SVLDRS3
issued by the department. Once the challan is generated, payment
against the same can be made by the taxpayer.

Q51. How do I intimate the department about withdrawal of appeal
by me?

Ans. Form SVLDRS3 provides a document upload facility for furnishing
proof of withdrawal.

Q52. Are disputes pertaining to Cenvat credit covered under the Scheme?
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Ans. Yes, they are included unless covered by a specific exclusion.
Q53. What happens if I do not make the payment of the amount specified

in the statement within 30 days of its issue?
Ans. The declaration shall be treated as lapsed and benefits of the Scheme

will no longer be available.
Q.54.The amount quantified under an enquiry, investigation or audit on or

before 30-6-2019 gets modified subsequently due to any reason. Will
I still be eligible to file a declaration under the Scheme?

Ans. Only such cases of enquiry, investigation or audit are covered under
the Scheme where the duty/tax demand has been finally worked out
on or before 30-6-2019. In other words, all the evidence/document
gathering process is over and the tax liability has been worked out on
or before 30-6-2019. For instance, a Draft Audit Report or the Final
Audit Report has been issued on or before 30-6-2019. Similarly, a
letter intimating duty demand has been issued by the department. These
would include those cases also where the duty/tax demand undergoes
a change only due to any clerical or calculation error.

Q.55.The duty demand in an SCN issued to me was dropped by the
adjudicating authority. However, the department has filed an appeal.
I have not filed any appeal in the matter. Will this case by eligible under
the Scheme.

Ans. Yes. You can file a declaration with regard to this appeal if you are
willing to pay the tax dues as calculated under the Scheme for bringing
the matter to closure. Section 124(1)(a) covers ‘one or more appeals’
arising out of an SCN. Such appeals can be either filed by the party
or the department.

Q.56. I have declared sums of duty as payable by me in multiple returns but
not paid the same. Do I need to file a single declaration for all these
returns or a separate declaration for each return?

Ans. For administrative convenience, a single declaration may be filed
indicating separately the details of each such return in the declaration.
However, it will not have not have any impact on the applicable tax
relief. In other words, for the purpose of application of tax relief, each
such return will be taken individually even though a single Estimate/
Statement and Discharge Certificate shall be issued for a declaration.

FAQ - Sabka Vishwas Scheme, 2019
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Q.57. I have filed a return showing Rs. 1000 as duty payable. At the date
of filing the return I had not paid any sum against this. However
subsequently I have paid Rs.500 against this duty payable and as on
date the outstanding duty amount is Rs. 500. For making a declaration
under the scheme under the category of arrears what is the amount
on which the relief is to be calculated?

Ans. For declaration under the category of arrears the amount outstanding
as on the date of making the declaration is the tax dues on which the
relief shall be calculated i.e. Rs. 500 in this case.

Q.58. I have an order confirming a duty demand of Rs. 1 crore against me
and I have already paid Rs. 60 lakhs against this. What are the tax
dues on which relief is to be calculated and what will be the amount
payable?

Ans. The amount of tax dues is Rs 40 lakhs. After applying applicable relief
@ 60%, the amount payable under the Scheme is Rs 16 lakhs.

Q.59. I have an order confirming a duty demand of Rs 1 crore apart from
Rs 20 lakh penalty and interest as applicable. I have already paid Rs
1 crore towards duty. What are the tax dues on which relief is to be
calculated and what will be the amount payable?

Ans. The amount of tax dues is zero, and the amount payable under the
Scheme is zero.

Q.60.Although I have not been subjected to any search of my premises or
investigation of any kind as per my knowledge I have recently received
a letter from the department asking for some documents like balance
sheets and Profit and loss accounts of certain years. I want to make
a voluntary declaration with regard to the same period. Am I eligible?

Ans. The letter may have been sent to you by the department as a result
of a specific intelligence input as part of an enquiry or investigation or
it may be with the aim of making a preliminary assessment as to whether
or not an enquiry or investigation is warranted. This would depend on
the facts and circumstances of each case. You can make a declaration.
However the eligibility will be decided on a case to case basis by the
designated committee.

Q.61. I want to file a declaration under the Scheme for an order against which
I do not want to file an appeal even though the time period for filing
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of appeal is not over. Can I make such a declaration?
Ans. You can file a declaration under the Scheme provided you give in

writing to the department that you will not file an appeal. This
declaration shall be binding on you.

Q.62. I want to file a declaration under the Scheme for a case where I have
filed an appeal after 30-6-2019. Am I eligible?

Ans. Such cases are not covered under the Scheme per se. However, if
a taxpayer withdraws the appeal and furnishes the undertaking to the
department in terms of Para 2(viii) of Circular No. 1072/05/2019-CX
dated 25-9-2019, they can file a declaration under the Scheme.

❑

Notification u/s 70-A of M.P. Vat Act, 2002 - Amendment
to Part III of Schedule II w.e.f. 21-9-2019

S. No. F-A-3-58-2015-1-V (63) Bhopal, the 20th September 2019
- In exercise of the powers conferred by sub-section (1) of Section 70-A
of the Madhya Pradesh Vat Act, 2002 (No. 20 of 2002), the State
Government hereby makes the following amendments in Schedule II of the
said Act, notice of which having been previously published in Madhya
Pradesh Gazette (Extra-ordinary), dated 19th September 2019 as required
by the proviso to sub-section (1) of Section 70-A of the said Act, namely:—

AMENDMENTS
In Schedule-II to the said Act,-

I. In Part III-A, against serial number 1, in column (3), for the figure “18”
the figure “23” shall be substituted;
II. In Part III-A, against serial number 2, in column (3), for the figure “28”
the figure “33” shall be substituted;
III. In Part III-A, against serial number 6, in column (3), for the figure “5”
the figure “10” shall be substituted;

This amendments shall come into force from 21st September 2019.
By order and in the name of the Governor of Madhya Pradesh, S.

D. RICHHARIA, Dy. Secy.
❑

FAQ - Sabka Vishwas Scheme, 2019
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Punjab and Haryana High Court permit to file or revise
where already filed incorrect TRAN-1 either electronically
or manually statutory Form(s) TRAN-1 on or before 30th
November 2019.

Adfert Technologies Pvt. Ltd. Vs. Union of India & Ors.
CWP No. 30949 of 2018 (O&M) Date of Decision:- 4-11-2019

The Petitioners are registered under Central/State Goods and Services
Tax Act, 2017 and seeking direction under Article 226 of Constitution of
India to Respondents to permit carry forward of unutilized CENVAT credit
of duty paid under Central Excise Act, 1944 and Input Tax Credit (for short
'ITC') of VAT paid under PVAT Act, 2005 or HVAT Act, 2003 which could
not be carry forwarded on account of non-filing or incorrect filing of
prescribed statutory Form i.e. TRAN-1 by the stipulated last date i.e. 27-
12-2017.
12. We fully agree with findings of Hon’ble Gujrat in case of Siddharth
Enterprises Vs. The Nodal Officer 2019-TIOL-2068-HC-AHM-GST
and Delhi High Court in case of Krish Authomotors Pvt. Ltd. Vs. UOI
and others 2019-TIOL-2153-HC-DELGST noticed hereinabove and find
no reason to take any contrary view. We are not in agreement with the cited
judgment by the Revenue of Hon’ble Gujrat High Court in Willowood
Chemicals Pvt. Ltd. Vs. Union of India (2018) 19 G.S.T.L. 228 (Guj.)
as the Gujrat High Court itself in subsequent judgments and Delhi High Court
in a number of judgments (as noticed hereinabove) have permitted petitioners
(therein) to file TRAN-I Forms even after 27-12-2017. We also find that
the Sub Rule (1A) added/inserted to Rule 117 w.e.f. 10-9-2018 has not been
noticed in the said cited judgment by the Revenue, which goes to the roots
of findings recorded by the Hon’ble Gujrat High Court. Thus all the petitions
deserve to succeed and are hereby allowed.

Accordingly, we direct Respondents to permit the Petitioners to file or
revise where already filed incorrect TRAN-1 either electronically or manually
statutory Form(s) TRAN-1 on or before 30th November 2019. The
Respondents are at liberty to verify genuineness of claim of Petitioners but
nobody shall be denied to carry forward legitimate claim of CENVAT / ITC
on the ground of non-filing of TRAN-1 by 27-12-2017.

For full judgment e-mail to taxlawdecisions@gmail.com
❑

(136)
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Central Goods and Services Tax (Eighth Removal of
Difficulties) Order, 2019

ORDER
No. 08/2019-Central Tax

S.O. 4105 (E) New Delhi, the 14th November, 2019 - WHEREAS,
sub-section (1) of section 44 of the Central Goods and Services Tax Act,
2017 (12 of 2017) (hereafter in this Order referred to as the said Act)
provides that every registered person, other than an Input Service Distributor,
a person paying tax under section 51 or section 52, a casual taxable person
and a non-resident taxable person, shall furnish an annual return for every
financial year electronically in such form and manner as may be prescribed
on or before the thirty-first day of December following the end of such
financial year;

AND WHEREAS, for the purpose of furnishing of the annual return
electronically for every financial year as referred to in sub-section (1) of
section 44 of the said Act, certain technical problems are being faced by
the taxpayers as a result whereof, the said annual return for the period from
the 1st July, 2017 to the 31st March, 2018 and for the period from 1st April,
2018 to the 31st March, 2019 could not be furnished by the registered
persons, as referred to in the said sub-section (1) and because of that, certain
difficulties have arisen in giving effect to the provisions of the said section.

NOW, THEREFORE, in exercise of the powers conferred by section
172 of the Central Goods and Services Tax Act, 2017, the Central
Government, on recommendations of the Council, hereby makes the
following Order, to remove the difficulties, namely:––
1. Short title.––This Order may be called the Central Goods and
Services Tax (Eighth Removal of Difficulties) Order, 2019.
2. For the Explanation in section 44 of the Central Goods and Services
Tax Act, 2017, the following Explanation shall be substituted, namely: –
“Explanation.- For the purposes of this section, it is hereby declared that
the annual return for the period from the 1st July, 2017 to the 31st March,
2018 shall be furnished on or before the 31st December, 2019 and the annual
return for the period from the 1st April, 2018 to the 31st March, 2019 shall
be furnished on or before the 31st March, 2020.”.
[Published in Gazette of India dated 14-11-2019]

❑

(137)
CGST (Eighth Removal of Difficulties) Order, 2019
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CGST (Seventh Amendment) Rules, 2019
Notification No. 56/2019 – Central Tax

G.S.R 845(E). New Delhi, the 14th November, 2019 - In exercise
of the powers conferred by section 164 of the Central Goods and Services
Tax Act, 2017 (12 of 2017), the Central Govt. hereby makes the following rules
further to amend the Central Goods and Services Tax Rules, 2017, namely:-
1. (1) These rules may be called the Central Goods and Services Tax

(Seventh Amendment) Rules, 2019.
(2) Save as otherwise provided in these rules, they shall come into force

on the date of their publication in the Official Gazette.
2. In the Central Goods and Services Tax Rules, 2017 (hereinafter referred
to as the said rules),-
(i) in FORM GST RFD-01, in Annexure 1,
(a) for Statement 1A, the following Statement shall be substituted, namely:-
“Statement 1A [rule 89(2)(h)] Refund Type: ITC accumulated due to
inverted tax structure [clause (ii) of first proviso to section 54(3)] ..
(b) for Statement 2, the following Statement shall be substituted, namely:-
“Statement 2 [rule 89(2)(c)] Refund Type: Export of services with payment
of tax (accumulated ITC) ..
(c) for Statement 3, the following Statement shall be substituted, namely:-
“Statement 3 [rule 89(2)(b) and rule 89(2)(c)] Refund Type: Export
without pa yment of tax (accumulated ITC) ..
(d) for Statement 4, the following Statement shall be substituted, namely:-
“Statement 4 [rule 89(2)(d) and rule 89(2)(e)] Refund Type: On account
of supplies made to SEZ unit or SEZ Developer (on payment of tax) ..
(e) after Statement 4, the following Statement shall be inserted, namely:-
“Statement 4A Refund by SEZ on account of supplies received from DTA
– With payment of tax ..
(f) for Statement 5, the following Statement shall be substituted, namely:-
“Statement 5 [rule 89(2)(d) and rule 89(2)(e)] Refund Type: On account
of supplies made to SEZ unit or SEZ Developer (without payment of tax) ..
(g) for Statement 5B, the following Statement shall be substituted, namely:-

(138)
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 “Statement 5B [rule 89(2)(g)] Refund Type: On account of deemed exports
claimed by supplier ..
Statement 5B [rule 89(2)(g)] Refund Type: On account of deemed exports
claimed by recipient
(h) for Statement 6, the following Statement shall be substituted, namely:-
“Statement 6 [rule 89(2)(j)] Refund Type: On account of change in POS
(inter-state to intra-state and vice versa) ..
(ii) in FORM GSTR-9, in the Table,-
(a) against serial number 8C, in column 2,-
(A) before the letters and words “ITC on inward supplies”, the word, letters
and figures “For FY 2017-18” shall be inserted;
(B) after the entry ending with the words and figures, “April 2018 to March
2019”, the following entry shall be inserted, namely :-
“For FY 2018-19, ITC on inward supplies (other than imports and inward
supplies liable to reverse charge but includes services received from SEZs)
received during 2018-19 but availed during April 2019 to September 2019” ;
(b) in Pt. V,-
(A) before the words “Particulars of the transactions”, the word, letters and
figures “For FY 2017-18” shall be inserted;
(B) after the heading ending with the words and figures “April 2018 till March
2019”, the following entry shall be inserted, namely :-

“For FY 2018-19, Particulars of the transactions for the FY 2018-19
declared in returns between April 2019 till September 2019”;

(iii) in FORM GSTR-9, in the instructions,
(a) for paragraph 2, the following paragraph shall be substituted, namely:-

“2. It is mandatory to file all FORM GSTR-1 and FORM GSTR-3B
for the financial year for which the return is being filed for before filing
this return and for FY 2017-18, the details for the period between July
2017 to March 2018 are to be provided in this return.”;

(b) in paragraph 4, -
(A) before the words, “It may be noted”, the word, letters and figures “For
FY 2017-18,” shall be inserted;
(B) after the words, letters and figures, “that additional liability for the FY
2017-18”, the letters and figures “or FY 2018-19” shall be inserted;

CGST (Seventh Amendment) Rules, 2019
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(C) after the words, “taxpayers cannot claim input tax credit”, the words,
letters and figures “unclaimed during FY 2017-18”, shall be omitted;
(D) in the Table, in second column ,-

(I) against serial number 4I, after the entry ending with the words “
filling up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 4B to Table 4E net of credit notes in case there is any
difficulty in reporting such details separately in this table.”;

(II) against serial number 4J, after the entry ending with the words “
filling up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 4B to Table 4E net of debit notes in case there is any
difficulty in reporting such details separately in this Table.”;

(III) against serial number 4K & 4L, after the entry ending with the words
“filling up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 4B to Table 4E net of amendments in case there is any
difficulty in reporting such details separately in this table.”;

(IV) against serial number 5D,5E and 5F, after the entry ending with the
words, figures and brackets “under Non-GST supply (5F).”, the following entry
shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to either separately report his supplies as exempted, nil rated and Non-
GST supply or report consolidated information for all these three heads
in the “exempted” row only.”;

(V) against serial number 5H, after the entry ending with the words “filling
up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 5A to Table 5F net of credit notes in case there is any
difficulty in reporting such details separately in this Table.”;

(VI) against serial number 5I, after the entry ending with the words “filling
up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 5A to Table 5F net of debit notes in case there is any difficulty
in reporting such details separately in this Table.”;
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(VII) against serial number 5J & 5K, after the entry ending with the
words “filling up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to fill Table 5A to Table 5F net of amendments in case there is any
difficulty in reporting such details separately in this Table.”;

(c) in paragraph 5, in the Table, in second column ,-
(A) against serial number 6B, after the entry ending with the words, figure,
brackets and letter “under 6(H) below.”, the following entry shall be inserted,
namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to either report the breakup of input tax credit as inputs, capital goods
and input services or report the entire input tax credit under the “inputs”
row only.”;

(B) against serial number 6C and serial number 6D, after the entry ending
with the words “filling up these details.”, the following entry shall be inserted,
namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to either report the breakup of input tax credit as inputs, capital goods
and input services or report the entire input tax credit under the “inputs”
row only.
For FY 2017-18 and 2018-19, the registered person shall have an option
to either report Table 6C and Table 6D separately or report the
consolidated details of Table 6C and 6D in Table 6D only.”;

(C) against serial number 6E, after the entry ending with the words “filling
up these details.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to either report the breakup of input tax credit as inputs and capital goods
or report the entire input tax credit under the “inputs” row only.”;

(D) against serial number 7A, 7B, 7C, 7D, 7E, 7F, 7G and 7H, after the entry
ending with the words, figures and letters “in 7E of FORM GSTR-9.”, the
following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to either fill his information on reversals separately in Table 7A to 7E
or report the entire amount of reversal under Table 7H only. However,
reversals on account of TRAN-1 credit (Table 7F) and TRAN-2 (Table
7G) are to be mandatorily reported.”;

CGST (Seventh Amendment) Rules, 2019
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(E) against serial number 8A,-
(I) for the letters and figures, “FY 2017-18”, the words “the  financial

year for which the return is being for” shall be substituted;
(II) before the words, “It may be noted”, the word, letters and figures,

“For FY 2017-18,” shall be inserted;
(III) after the entry ending with the words “auto-populated in this table.”,

the following entry shall be inserted, namely:-
“For FY 2018-19, It may be noted that the FORM GSTR-2A generated
as on the 1st November, 2019 shall be auto-populated in this table. For
FY 2017-18 and 2018-19, the registered person shall have an option to
upload the details for the entries in Table 8A to 8D duly signed, in PDF
format in FORM GSTR-9C (without the CA certification).”;

(F) against serial number 8B, after the entry ending with the words “be auto-
populated here.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to upload the details for the entries in Table 8A to 8D duly signed, in
PDF format in FORM GSTR-9C (without the CA certification).” ;

(G.) against serial number 8C,–
(I) before the words, “Aggregate value of”, the word, letters and

figures, “For FY 2017-18,” shall be inserted;
(II) after the entry ending with the words “shall be declared here.”, the

following entry shall be inserted, namely:-
“For FY 2018-19, Aggregate value of input tax credit availed on all
inward supplies (except those on which tax is payable on reverse charge
basis but includes supply of services received from SEZs) received
during April 2018 to March 2019 but credit on which was availed
between April 2019 to September 2019 shall be declared here.”;

(III) after the entry ending with the words “for filling up these details.”,
the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to upload the details for the entries in Table 8A to Table 8D duly signed,
in PDF format in FORM GSTR-9C (without the CA certification).”;

(H) against serial number 8D, after the entry ending with the words “shall
be negative.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
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to upload the details for the entries in Table 8A to Table 8D duly signed,
in PDF format in FORM GSTR-9C (without the CA certification).” ;

(d) in paragraph 7,–
(A) before the words and letter “Part V consists”, the word, letters and
figures “For FY 2017-18,” shall be inserted;
(B) after the entry ending with the words and figures “April 2018 to March
2019”, the following entry shall be inserted, namely :-

“For FY 2018-19, Part V consists of particulars of transactions for the
previous financial year but paid in the FORM GSTR-3B between April
2019 to September 2019.”;

(C) in the Table, in second column ,-
(I) against serial number 10 & 11,
(1) before the words, “Details of additions”, the word, letters and

figures, “For FY 2017-18,” shall be inserted;
(2) after the entry ending with the words “shall be declared here.”, the

following entry shall be inserted, namely:-
“For FY 2018-19, Details of additions or amendments to any of the supplies
already declared in the returns of the previous financial year but such
amendments were furnished in Table 9A, Table 9B and Table 9C of FORM
GSTR-1 of April 2019 to September 2019 shall be declared here.”;

(II) against serial number 12,
(1) before the words, “Aggregate value of”, the word, letters and figures,

“For FY 2017-18,” shall be inserted;
(2) after the entry ending with the words “filling up these details.”, the

following entry shall be inserted, namely:-
“For FY 2018-19, Aggregate value of reversal of ITC which was availed in
the previous financial year but reversed in returns filed for the months of April
2019 to September 2019 shall be declared here. Table 4(B) of FORM GSTR-
3B may be used for filling up these details. For FY 2017-18 and 2018-19, the
registered person shall have an option to not fill this table.”;
(III) against serial number 13, –
(1) before the words, “Details of ITC for”, the word, letters and figures, “For
FY 2017-18,” shall be inserted;
(2) after the entry ending with the words, letters and figures “annual return
for FY 2018-19.”, the following entry shall be inserted, namely:-

CGST (Seventh Amendment) Rules, 2019
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“For FY 2018-19, Details of ITC for goods or services received in the previous
financial year but ITC for the same was availed in returns filed for the months
of April 2019 to September 2019 shall be declared here. Table 4(A) of FORM
GSTR-3B may be used for filling up these details. However, any ITC which
was reversed in the FY 2018-19 as per second proviso to sub-section (2) of
section 16 but was reclaimed in FY 2019-20, the details of such ITC reclaimed
shall be furnished in the annual return for FY 2019-20. For FY 2017-18 and
2018-19, the registered person shall have an option to not fill this table.”;
(e) in paragraph 8, in the Table, in second column ,–
(A) against serial number 15A, 15B, 15C and 15D, after the words and letters
“details of non-GST refund claims.”, the words and figures “For FY 2017-18
and 2018-19, the registered person shall have an option to not fill this Table.”
shall be inserted;
(B) against serial number 15E, 15F and 15G, after the words “shall be declared
here.”, the words, letters and figures “For FY 2017-18 and 2018-19, the
registered person shall have an option to not fill this Table.” shall be inserted;
(C) against serial number 16A, after the words “filling up these details.”, the
words, letters and figures “For FY 2017-18 and 2018-19, the registered person
shall have an option to not fill this Table.” shall be inserted;
(D) against serial number 16B and serial number 16C, after the words “shall
be declared here.”, the words, letters and figures “For FY 2017-18 and 2018-
19, the registered person shall have an option to not fill this table.” shall be
inserted;
(E) against serial number 17 & 18, after the words “value of inward
supplies.”, the words, letters and figures “For FY 2017-18 and 2018-19, the
registered person shall have an option to not fill this table.” shall be inserted;
3. In the said rules, in FORM GST GSTR-9C, in the instructions, in
paragraph 2,
(i) for the letters and figures, “FY 2017-18”, the words “current financial
year” shall be substituted;
(ii) before the words, “The details for the”, the word, letters and figures “For
FY 2017-18,” shall be inserted;
(iii) in Paragraph 4, in the Table, in second column,–
(a) against serial number 5B and serial number 5C, after the entry ending
with the words and brackets “shall be declared here.”, the following entry shall
be inserted, namely:-
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“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this table. If there are any adjustments required to be reported
then the same may be reported in Table 5O.”;

(b) against serial number 5D, after the entry ending with the words “not
required to be included here.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this table. If there are any adjustments required to be reported
then the same may be reported in Table 5O.”;

(c) against serial number 5E and serial number 5F, after the entry endingwith
the words “shall be declared here.”, the following entry shall be inserted,
namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this table. If there are any adjustments required to be reported
then the same may be reported in Table 5O.”;

(d) against serial number 5G, after the entry ending with the words “shall
be declared here.”, the following entry shall be inserted, namely:-

“For FY 2017-18, the registered person shall have an option to not fill
this table. If there are any adjustments required to be reported then the
same may be reported in Table 5O.”;

(e) against serial number 5H, serial number 5I, serial number 5J, serial
number 5K, serial number 5L, serial number 5M and serial number 5N, after
the entry ending with the words “shall be declared here.”, the following entry
shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this table. If there are any adjustments required to be reported
then the same may be reported in Table 5O.”;

(iv) in paragraph 6, in second column ,–
(A) against serial number 12B, after the entry ending with the words and
figures “availed during Financial Year 2017-18.”, the following entry shall be
inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this Table.”;

(B) against serial number 12C, after the entry ending with the words “ shall
be declared here.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option

CGST (Seventh Amendment) Rules, 2019
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to not fill this Table.”;
(C) against serial number 14, after the entry ending with the words “are to
be declared here.”, the following entry shall be inserted, namely:-

“For FY 2017-18 and 2018-19, the registered person shall have an option
to not fill this Table.”;

(v) for Part B, the following shall be substituted, namely:-
“PART – B- CERTIFICATION

I. Certification in cases where the reconciliation statement (FORM
GSTR-9C) is drawn up by the person who had conducted the audit:
* I/we have examined the—
(a) balance sheet as on ………
(b) the *profit and loss account/income and expenditure account for the
period beginning from ………..… to ending on ……., and
(c) the cash flow statement (if available) for the period beginning from
……..…to ending on ………, —attached herewith, of M/s ……………
(Name), ………… (Address), ..…………………(GSTIN).
2. Based on our audit I/we report that the said registered person—
*has maintained the books of accounts, records and documents as required
by the IGST/CGST/<<>>GST Act, 2017 and the rules/notifications made/
issued thereunder
*has not maintained the following accounts/records/documents as required by
the IGST/CGST/<<>>GST Act, 2017 and the rules/notifications made/issued
thereunder:
1. .., 2. .., 3. ..
3. (a) *I/we report the following observations/ comments / discrepancies /
inconsistencies; if any:
…………………………………….
3. (b) *I/we further report that, -
(A) *I/we have obtained all the information and explanations which, to the
best of *my/our knowledge and belief, were necessary for the purpose of the
audit/ information and explanations which, to the best of *my/our knowledge
and belief, were necessary for the purpose of the audit were not provided/
partially provided to us.
(B) In *my/our opinion, proper books of account *have/have not been kept
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by the registered person so far as appears from*my/ our examination of the
books.
(C) I/we certify that the balance sheet, the *profit and loss/income and
expenditure account and the cash flow Statement (if available) are *in
agreement/not in agreement with the books of account maintained at the
Principal place of business at …………………… and ** ……………………
additional place of business within the State.
4. The documents required to be furnished under section 35 (5) of the CGST
Act / SGST Act and Reconciliation Statement required to be furnished under
section 44(2) of the CGST Act / SGST Act is annexed herewith in Form No.
GSTR-9C.
5. In *my/our opinion and to the best of *my/our information and according
to explanations given to *me/us, the particulars given in the said Form
No.GSTR-9C are true and fair subject to following observations/qualifications,
if any:
(a) ……………… (b) ……………… (c) ………………

………………………………………
**(Signature and stamp/Seal of the Auditor)
Place: ……………
Name of the signatory …………………
Membership No………………
Date: ……………
Full address ………………………
II. Certification in cases where the reconciliation statement (FORM
GSTR-9C) is drawnup by a person other than the person who had
conducted the audit of the accounts:

*I/we report that the audit of the books of accounts and the financial
statements of M/s. ....... (Name and address of the assessee with GSTIN)
was conducted by M/s. ....... (full name and address of auditor along with
status), bearing membership number in pursuance of the provisions of the .......
Act, and *I/we annex hereto a copy of their audit report dated ....... along
with a copy of each of :-
(a) balance sheet as on ………
(b) the *profit and loss account/income and expenditure account for the
period beginning from ………..…to ending on …….,

CGST (Seventh Amendment) Rules, 2019
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(c) the cash flow statement (if available) for the period beginning from
……..…to ending on ………, and
(d) documents declared by the said Act to be part of, or annexed to, the
*profit and loss account/income and expenditure account and balance sheet.
2. I/we report that the said registered person—

*has maintained the books of accounts, records and documents as
required by the IGST/CGST/<<>>GST Act, 2017 and the rules/notifications
made/issued thereunder

*has not maintained the following accounts/records/documents as re-
quired by the IGST/CGST/<<>>GST Act, 2017 and the rules/notifications
made/issued thereunder:
1., 2., 3.
3. The documents required to be furnished under section 35 (5) of the CGST
Act / SGST Act and Reconciliation Statement required to be furnished under
section 44(2) of the CGST Act / SGST Act is annexed herewith in Form
No.GSTR-9C.
4. In *my/our opinion and to the best of *my/our information and according
to examination of books of account including other relevant documents and
explanations given to *me/us, the particulars given in the said Form No.9C
are true and fair subject to the following observations/qualifications, if any:
(a) ……………… (b) ……………… (c) ………………
………………………………………
**(Signature and stamp/Seal of the Auditor)
Place: ……………
Name of the signatory …………………
Membership No………………
Date: ……………
Full address ………………………”.
Note: The principal rules were published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i) vide notification No. 3/2017-Central Tax,
dated the 19th June, 2017, published vide number G.S.R. 610 (E), dated the
19th June, 2017 and last amended vide notification No. 49/2019 - Central Tax,
dated the 9th October, 2019, published vide number G.S.R. 772 (E), dated the
9th October, 2019.

❑
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(2019) 63 TLD 345 In the High Court of Kerala
Bench at Ernakulam

Hon’ble K.Vinod Chandran & Ashok Menon, JJ.
Kun Motor Co. Pvt. Ltd.

Vs.
The Asst. State Tax Officer

Writ Appeal No. : 1803 of 2018
December 6, 2018

Deposition : In favour of Petitioner
E-way bill - The High Court opined that the supply of the new

vehicle by its authorised dealer terminated on it being purchased by
the appellant in Puthuchery and the subsequent movement of the
goods was not occasioned by reason of the transaction of supply - The
goods having come into the possession of the purchaser, and the
vehicle having been used, however negligible the distance run, we are
also of the opinion that it is his “used personal effect” and there can
be alleged no taxable transaction in so far as the movement of goods
from Puthuchery to Trivandrum in Kerala, especially since the car had
been registered in the name of the purchaser.

Appeal allowed
Though a temporary registration it has to be noticed that there is

absolutely no enabling provision, though also no prohibition, in getting
a permanent registration of the vehicle by yet another person. We also
have to notice that even if such a provision existed, a second sale of
the motor vehicle is not taxable within the State, unless there is a
premium on the original sale price as seen from Notification No.8/2018
Central Tax-(Rate). Hence on these two grounds, of an intra-State sale
having occasioned and the transport being of used personal effects, we
find that the detention was illegal.

We would normally not have interfered with the denial of exercise
of discretion by the learned Single Judge. But, for the well accepted
exceptions of invocation of the extraordinary powers under Article 226
dating back to AIR 1967 SC 1401 Telco Ltd. Vs. CCT, when “action
is taken under an invalid law or arbitrarily without sanction of
law”(sic). It was held “In such a case, the High Court may interfere

Kun Motor Co. Vs. Asst. State Tax Officer (Ker)
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to avoid hardship to a party which will be unavoidable if the quick and
more efficacious remedy envisaged by Article 226 were not allowed to
be invoked”(sic). Having found the detention to be without sanction of
law, the vehicle having been already released, what remains is to quash
the notice issued and the order passed, under Section 129, both being
illegal and totally without jurisdiction. We do so, setting aside the
judgment in the writ petition and allow the appeal leaving the parties
to suffer their respective costs.
Cases referred :
* Asst. Sales Tax Officer Vs. Indus Motors Ltd. (2018) 5 SGSTR 402 (Ker)
* Commercial Tax Officer Vs. Madhu M.B (2017) 64 GST 9 (Ker)
* Commissioner of Commercial Taxes, Thiruvananthapuram Vs. KTC

Automobiles (2016) 4 SCC 82
:: JUDGMENT ::

The judgment was delivered by by Vinod Chandran, J. :
The issue arises as to whether the omission to upload e-way bill with

respect to the transport of a car purchased in Puthuchery, by a person
normally residing in Thiruvananthapuram, attracts Section 129 of the Kerala
State Goods and Services Tax Act, 2017 (KSG & ST Act for brevity). The
impugned judgment  found that there should be an adjudication carried on
and refused release of the vehicle. In appeal, at the admission stage, we prima
facie found that there is no requirement for detaining the vehicle for reason
of there being no mandate to upload an e-way bill when the transport is of
used personal effects coming within the description of “used personal and
household effects” as found in the Annexure, exempted by sub- rule (14)
of Rule 138 of the Kerala Goods and Services Tax Rules, 2017 (KG&ST
Rules hereafter); which a used car would be. The State at that stage sought
for time to file a counter affidavit since the dismissal of the writ petition was
at the admission stage itself.
2. A counter affidavit has been filed and we have heard Sri.Harishankar
V. Menon on behalf of the appellants and Sri C. E. Unnikrishnan, the learned
Special Government Pleader (Taxes) on behalf of the State.
3. On facts it has to be noticed that the 1st appellant is a dealer in motor
vehicles and the 2nd appellant purchased a Mini-Cooper car from the 1st
appellant. A temporary registration in the name of the 2nd appellant was also
taken from Puthuchery Motor Vehicles Department as also an insurance
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cover obtained. The 2nd appellant then, could have driven the vehicle to
Thiruvananthapuram where he normally resides. However, the purchase
being made of a fancy car at a fancy price he felt that he should not subject
the car to a long journey from Puthuchery to Thiruvananthapuram. He hence
entrusted the same to the dealer itself for transportation. Here, we have to
notice that the dealer has a transportation and logistic wing which is also
registered under the GST enactment. The goods were transported in a
specially equipped carriage by road. The invoice of purchase of car showed
collection of IGST, obviously deeming the sale to be an inter-state one. An
invoice is issued for the transporting charges, which too shows collection of
IGST, being the tax for service of transportation of the vehicle. The vehicle
in which the car was carried was detained at Amaravila, within the State of
Kerala.
4. A notice was issued as seen from Ext.P4(b) which contained three
grounds, one of which was, of no e-way bill having been uploaded. The other
grounds were of registration in Puthuchery being suspicious and the
compensation cess having been collected at a lesser rate; which grounds were
given up when Ext.P4(a) order of detention was issued; referring only to
failure to upload the e-way bill.
5. The appellants are respectively the dealer-transporter and the purchaser-
owner of the vehicle. Both were issued with the notices and the order of
detention and hence were before this Court seeking release of the vehicle.
The primary contention was that the car was purchased by the 2nd appellant
from the 1st appellant, delivery effected and a temporary registration taken
out. The car then becomes the personal effect of the  former, who transported
it to his normal place of residence. There was hence no requirement for
uploading e-way bill under Rule 138 for reason of the exemption granted
under Sub-rule (14) of Rule 138 read with the Annexure. It was also argued
that the 2nd appellant if had driven the vehicle from Puthuchery to
Thiruvananthapuram there would have been no such detention or demand
for tax. The demand raised as per the notice issued and the order passed
was the applicable tax and penalty at 100% of the tax applicable, being the
IGST which the dealer had already collected as evidenced from the invoice
produced at Ext.P1.
6. The learned Single Judge rightly found Section 129 to be the mechanism
for detention, seizure and release of goods and conveyance, in transit, with
interim release controlled by sub-section (4) of Section 67, by virtue of
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Section 129(2). Release of goods detained can be effected under sub-clause
(a) of Section 129, when the owner comes forth, on payment of applicable
tax and penalty coming to 100% of tax and when any other person so offers,
on payment of applicable tax and penalty equal to 50% of tax under sub-
clause(b). Sub-clause (c) of Section 129(1) speaks of release, also on
furnishing security under clause (a) or (b), as prescribed. If (a) or (b) is
complied and the goods released, then the proceedings stand concluded and
on furnishing security there should be an order passed under Section 129(3).
It is also provided that on failure to pay tax and penalty there could be
confiscation proceedings under Section 130, obviously intended at realisation
of tax and penalty imposed. Rule 138 of the KG&ST Rules mandates
furnishing of information prior to movement of goods, by generating an e-
way bill, a copy of which, physical or mapped to a radio frequency
identification (RFID), has to accompany the goods along with the sale invoice
or bill of supply or delivery challan, when in transit.
7. The learned Single Judge looked at the decision in Commercial Tax
Officer Vs. Madhu M.B (2017) 64 GST 9 (Ker) wherein a Division
Bench of this Court found that for obtaining release, of the goods and vehicle
detained under Section 129, there has to be necessarily payment of tax and
penalty or furnished; bank guarantee for the said amounts and a bond for
the value of the goods. The Division Bench had set aside the order of the
learned Single Judge which directed interim release, on payment of 50% of
the demanded tax in that case. (Asst. Sales Tax Officer Vs. Indus Motors
Ltd. (2018) 5 SGSTR 402 (Ker) was also relied on in which another
Division Bench (ourselves) had found that even if the transaction is not
taxable, Rules 55 and 138 of the KG&ST Rules prescribed documents to
accompany the goods as provided thereunder and any failure; would result
in detention under Section 129 and consequent demand of applicable tax
and penalty. The learned Single Judge noticed Exts.P1 and Ext.P3, the tax
invoice of sale of vehicle and tax invoice for transportation, both of which
indicated the supply at Thiruvananthapuram. The second proviso to sub-rule
(3) of Rule 138 was noticed to find that even an unregistered person
transporting goods by his own conveyance or by a hired one or through a
transporter may generate the e-way bill on the common portal. Sub-rule (14)
of Rule 138 was also noticed as was argued by the learned Counsel
appearing for the appellant before the learned Single Judge; but the contention
left to be answered by the detaining authority. Rule 55A wherein it was
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prescribed that in cases where there is no requirement of an e-way bill, only
tax invoice need accompany the goods in transit was also noticed. From the
aforesaid provisions the learned Single Judge found that though the 2nd
appellant is an unregistered person, he could get his car transported by his
own conveyance or by hired one, in which event, he or the transporter may
generate the e-way bill on the common portal. Then the learned Single Judge
raised a doubt as to whether there was a completed intra-state sale or
whether the transport was for an inter-state sale. The contention that the car
was a used personal effect was also noticed. The learned Single Judge
refused to venture into such adjudication for it being premature. Considering
the fact that the appellant wanted only release of the goods as an interim
measure, the learned Single Judge confined his consideration to that.
8. Considering the issue of an interim release, the learned Single Judge held
that if the 2nd appellant had driven the car by himself to Puthuchery then,
the tax regime would not have hampered the transport. But however, the 2nd
appellant having entrusted the vehicle to a transporter, the consequence of
his driving the car from Puthuchery to Kerala remains in the conjectural realm,
it was observed. Sub-rule (2) of Rule 138 was noticed to find that the
registered person as a consignee or as a consignor has to generate e-way
bill and upload it in the common portal. The decision in Indus Towers (supra)
was relied on to find that if there is contravention of the provisions under
the Act and Rules definitely Section 129 operates, as a result of which
detention can be carried out. Consequence would be an order under Section
129(3) after affording an opportunity of hearing, and if tax and penalty is
demanded, confiscation also could be ordered if the amounts demanded are
not paid up. The learned Single Judge hence refused to release the vehicle
as an interim measure, other than by resort to Section 129 and directed
adjudication by the detaining officer under Section 129.
9. Before us, the learned Counsel appearing for the appellants contended
that there was a temporary registration taken out by the 2nd appellant which
indicated the transfer of property in goods to the 2nd appellant by the 1st
appellant. To advance his contention that the purchase of the car was over
before the transport commenced and it becomes a personal effect, the
learned Counsel appearing for the appellants refers to various dictionary
meanings and two decisions in (1959) All E.R 733 [Elliott Vs. Grey and
(1959) 3 All E.R 737 [Morris Motors Ltd. Vs. Litty] and the judgment of
a Division Bench of this Court in C.E Appeal 14/2014 dated 7-7-2017. The
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learned Counsel also takes us through the provisions being Rule 55A and
Rule 138 to contend that there is no requirement to upload the e-way bill
if it falls under Annexure of Rule 138. Commissioner of Commercial
Taxes, Thiruvananthapuram Vs. KTC  Automobiles (2016) 4 SCC 82
is relied on to assert that the sale took place at Puthuchery and the purchaser
took possession of the goods by virtue of the temporary registration taken
and insurance cover obtained in his name.
10. The learned Special Government Pleader would however, contend that
there can be no sale said to have been carried out or a transfer of property
in goods, in Puthuchery merely for reason of a temporary registration issued.
It is pointed out that the vehicle had run only 17kms as seen from the
Odometer, the copy of which is produced as Annexure R2(a). It is contended
that temporary registration is a necessary requirement insofar as delivery of
the goods by a purchaser under Rule 41 and Rule 42 of the Central Motor
Vehicle Rules,1989. It cannot for a moment be imagined that the 2nd
appellant had taken delivery of the vehicle from the dealer and then carried
out temporary registration, subsequent to which the vehicle was entrusted
to the dealer, the 1st appellant to transport the same to his place of residence
at Thiruvananthapuram. It is submitted that Sections 7 and 10 of the
Integrated Goods and Service Tax Act, 2017 (IG&ST Act), leads to the
irresistible conclusion that an inter-State supply of goods would be completed
only when the movement of goods terminates with delivery to the recipient.
The goods and services tax regime is a destination based regime where the
delivery of goods decides the nature of the transaction whether it is inter-
State or intra-State. It is submitted that there could be no doubt that the
present transaction is an inter-State transaction and there can be no delivery
found, at Puthucherry merely by reason of the temporary registration obtained
for the car, which is an essential requirement for delivery to the purchaser.
The parties to the transaction too understood it to be an inter-State sale,
hence the IG&S tax collected in the invoice. A trade certificate as can be
seen from Rule 41 of the CMV Rules cannot be the document on which
delivery made to a purchaser of a vehicle intended for use in the roads. Rule
42 requires the holder of a trade certificate, being a dealer, to deliver a motor
vehicle to a purchaser with registration whether temporary or permanent.
11. The temporary registration taken out for the car has in fact been taken
out by the dealer without which the purchaser cannot take the vehicle out
on to the public road. It is also argued that for the purpose of temporary
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registration the vehicle is never taken out of the dealership. There can also
be no dispute, it is argued, that the transport was of a brand new car
purchased by the 2nd appellant from the 1st appellant. If it never came into
the possession of the purchaser then it cannot be treated as a used personal
effect, even if a used car is found to be a personal effect. Without prejudice,
it is argued, a personal effect is something which is worn on the person and
a car can never be considered as a personal effect. Reliance is placed on
(1976) 1 SCC 996 Rana Hemant Singhji Vs. Commissioner of Income Tax
to tear down the contention raised of a “personal effect”. It would definitely
not be a household effect. Annexure to Rule 138 (14) of the KGST Rules,
does not have any relevance to the inter-State sale of a car in pursuance
of which the transport was made. Reference is also made to the Customs
Tariff Act to argue that, to be termed as used, the person using it should have
obtained some kind of utility by way of using that commodity. Indus Towers
Ltd.(supra), is relied on to contend that this Court, this very Bench, had held
that even in cases where there is no tax effect for the transaction, pursuant
to which transport is carried out; the compliance of the statutory prescriptions
is sacrosanct, in default of which there could be automatic imposition of
penalty. The bonafides or otherwise of a transport, is not at all a question
which can be considered by an adjudicating authority especially since it is
a civil liability cast on the persons carrying out conveyance. The detention
is not related to an attempt at evasion alone, is the compelling argument. The
learned Special Government Pleader would urge this Court to leave the
adjudication to the adjudicating authority especially since there is a mixed
bundle of facts and law involved to be considered. The adjudicating authority
at the first instance has to look into it and this Court need not preempt such
consideration. The decision relied on by the appellant in KTC Automobiles
(supra) has absolutely no application and if at all it can be applied, it has
to be in favour of the State, concludes the learned Special Government
Pleader.
12. We feel it would be worthwhile to delve into the aspect of whether the
sale was an intra-state one or an inter-State one. The seller understood it
to be an inter-State one, as is revealed from the invoices, both of sale of
car and the transportation. Here, we have to observe that, if it was an intra-
State sale, then, the State of Kerala, where the vehicle was detained would
have absolutely no tax benefit and there is no cause for detention. When it
is said that, if the car was driven by the purchaser from Puducherry to Kerala
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there would be no cause of detention, then it should be understood as an
intra-State sale and in that case, if the goods were detained within Puthuchery,
probably there could be a contention raised by the Union Territory of
Puthuchery as to contravention of the taxing provisions. Tax which was due
to the Union Territory will not flow into its coffers could be a contention taken.
As has been rightly pointed out by the learned Special Government Pleader
(Taxes)the G&ST regime being destination based and the purchaser being
from an outside State, it was understood by the seller that it was an inter-
State sales. The State of Kerala stood to benefit by that understanding. There
is no dispute that the tax payable on an inter-State sale was paid by the
purchaser and the same reflected in the invoice issued by the seller. We
however raise a caveat here, that the nature of the transaction whether it is
inter-State or intra-State supply is to be decided from the provisions in the
statute and not by the intention or understanding of the parties to the
transaction.
13. In understanding inter-State and intra-State sale, one has to look at the
IG&ST Act, specifically Chapter IV, which speaks of ‘Determination of
Nature of Supply’; the word “supply” being defined under Section 7 of the
Central Goods and Services Tax Act, 2017 (CG&ST Act). The levy under
Section 9 of that Act is on every supply of goods and services. Section 7
of the IG&ST Act, provides for inter-State supply to be, when the location
of the supplier and the place of supply are in two different States or two
different Union Territories or a State and a Union Territory. Likewise Section
8 speaks of intra-State supply to be when the location of the supplier and
the place of supply of goods are in the same State or in the same Union
Territory. Both these provisions are subject to Section 10, of which sub-
section (1)(a) is relevant for our purpose, which is extracted below:

“10. Place of supply of goods other than supply of goods imported
into, or exported from India.

1) The place of supply of goods, other than supply of goods imported
into, or exported from India, shall be as under:

(a) where the supply involves movement of goods, whether by the
supplier or the recipient or by any other person, the place of supply
of such goods shall be the location of the goods at the time at which
the movement of goods terminates for delivery to the recipient.”

14. To determine the place of supply of goods, what is relevant is that the
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movement of goods should be occasioned by the transaction of supply, as
evident from the words “where the supply involves movement of goods”. It
is in such circumstances that the location of supply would be the location
of the goods, at the time at which the movement of goods terminates for
delivery to the recipient. What is discernible is that, we repeat, the transaction
of supply itself, should occasion the movement of the goods. Then the location
of the supply would be fixed as the place where the goods are delivered,
so as to apply Section 7 or Section 8.
15. A transaction which terminates with the supply within a State is an intra-
State supply. However, when a dealer or manufacturer within the State of
Kerala purchases goods for the purpose of further sale or manufacture within
the State of Kerala, from an outside State dealer and transports it to their
manufacturing unit or dealership, then the transaction occasions the movement
of goods. Though the sale occurs in that outside State, the place of supply
of goods is in this State since the transaction of sale occasions the movement
of goods from one State to another and the supply is terminated in this State;
whether the movement is by the supplier or the recipient himself. But, when
a person residing in one State goes to another State and purchase goods
for his own use, the supply with respect to the transaction terminates on the
individual taking possession of the goods in that other State. The movement
of the goods, after such sale is terminated and delivery is effected, whether
it be inside the State or to outside that State, would be the prerogative of
the purchaser, who owns the goods, in whom the property in such goods
vests and such movement would not be that occasioned by the sale
transaction or the supply thereon.
16. In the present case, a resident of Trivandrum within the State of Kerala
went to the Union Territory of Puthuchery and purchased a car from a
dealership there. It is the specific submission of the purchaser that the said
car was not available within the State of Kerala for purchase, there being
no dealership for the manufacturer within the State of Kerala. There is also
no question of any tax evasion as of now, by a purchase made from outside
the State, since there is a uniform rate prescribed all over the country. The
shift in so far as the GST regime being destination based taxation, is only
the shift from the earlier regimes, which was source of goods or origin based.
Hence earlier, when goods were sold from one State to another, the levy
was under the CST Act, which benefit goes to the State from which the sale
originates. In the destination based regime, there is a shift in so far as when

Kun Motor Co. Vs. Asst. State Tax Officer (Ker)

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



 Tax Law Decisions (Vol. 63354

there is an inter-State sale, the tax benefit accrues to the State in which supply
is made, where the goods eventually are used.
17. When, a resident of Trivandrum purchases a car in Puthuchery, takes
possession of the same, obtain temporary registration in his name and takes
out an insurance cover for a period of one year, also in his name; which
insurance cover is mandatory under Section 146 of the M.V. Act, the
presumption can only be that the delivery was effected in Puthuchery itself.
All of these factors indicate that the transfer of property in goods vests with
the purchaser, at Puthucherry itself, wherein the supply terminated. For all
we can see, the purchaser could then take a tour of the country and then
come to his residence at Trivandrum or take it into any other State and use
it there during the one month period, in which the vehicle can be used on
the roads by virtue of the temporary registration. The registration obtained
in one State is also effective throughout India by virtue of Section 46 of the
M.V. Act. This is the volition of the purchaser and the movement of the goods
after the supply has terminated, in accordance with Sections 7 & 8, read
with Section 10 of the IG&ST Act is not the concern of the taxing authorities
or even the motor vehicle authorities, the latter of whom is only concerned
with the permanent registration being made within the State in which the
vehicle is proposed to be used. The requirement also is that, necessarily the
vehicle would have to be permanently registered in the State in which the
purchaser has his residence or place of business and normally intends to keep
it for use as provided in Section 42 of the M.V. Act.
18. Madhu M.B. was a case in which the goods were detained for reason
of no nexus between the documents accompanied and the actual goods under
transport. The Division Bench found that under Rule 140(2), there is a
provision for release of goods on a provisional basis, but only on execution
of a bond in Form GST INS 04 and furnishing of security in the form of
a bank guarantee equivalent to the amount of applicable tax and penalty
payable. The Division Bench after considering the provision requiring
production of goods on a demand made; also directed expeditious finalization
of adjudication proceedings, since the dealer would not be entitled to deal
with the goods till adjudication is over. Pertinent is the fact that it was a case
in which there was a discrepancy noticed with respect to the documents
accompanied and the actual goods in transport. Indus Towers Ltd. considered
two writ petitions where the detention was on account of no e-way bill having
been uploaded or accompanied with the goods. In one, the transaction was
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return of goods after job-works and the other stock transfer from the dealers
godown to their work site. Both were instances where the dealer asserted
the transport to be without liability to tax, but technically could have been
otherwise; meaning a sale. In the present case as we noticed the transaction
admittedly was of sale, with liability to tax and the applicable tax having been
paid as evidenced from the invoice accompanying the transport. The
perceived doubt as to whether the transaction was an intra-state or inter-
state sale actually brings forth a Catch-22 situation; for if it was the former
there is no ground for detention within the State of Kerala and if it was the
latter then the applicable tax is satisfied, which document is accompanying
the transport also.
19. Rule 41 of the Central Motor Vehicles Rules details the purposes for
which motor vehicle with trade certificate may be used. Sub-clause (d) of
Rule 41 speaks of “for proceeding to or returning from the premises of the
dealer or of the purchaser or of any other dealer for the purpose of delivery.”
Rule 42 however, mandates that the delivery of a vehicle to a purchaser can
be only after registering the vehicle temporarily or permanently. The
application for registration has to be made under Rule 47 in Form No.20
to the registering authority within a period of 7 days from the date of taking
delivery of such vehicle, excluding the period of journey and in respect of
vehicles temporarily registered, an application shall be made before the
temporary registration expires. The issue of certificate of permanent registration
is under Rule 48 after verification of the documents furnished therein. A
conspectus of the above provisions would indicate that it was perfectly
possible for the dealer to have transported the vehicle on the strength of a
trade certificate but however, made the delivery of the vehicle in
Thiruvananthapuram only after taking either a temporary registration or a
permanent one from the registering authority having jurisdiction over
Thiruvnanathapuram.
20. Here, undoubtedly the vehicle was temporarily registered at Puthuchery.
It cannot be said that the temporary registration cannot decide the aspect
of sale, especially when the temporary registration was taken out in the name
of the purchaser. If the vehicle need not be moved out of the dealership for
the purpose of temporary registration, the question arises as how it ran for
17 kilometers; obviously after the registration. The transfer of property of
goods was occasioned on the temporary registration being made, but,
however, the seller-dealer understood it as an inter-state sale since the
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purchase was intended for use in a State other than the State from which
the sale was effected. The purchaser had also paid IGST, a portion of which
would be accrued to the State in which eventually the car would be used.
21. In this context, we have to see KTC Automobiles (supra) wherein the
Department, under the Kerala General Sales Tax Act, proceeded under
Section 45A on the premise that the dealer had shown 263 numbers of car
having sold from its Mahe Branch when the cars had never been delivered
at Mahe by the manufacturer. The allegation was that the cars were merely
registered by the motor vehicles department of Mahe and the cars never
physically reached there. Mahe being a Union Territory, at that point, levied
lesser tax on the sale of motor vehicles than Kerala from which State actually
the sale was made, the purchasers being all residents of the State of Kerala.
The specific contention raised by the dealer as seen from paragraph 8 was
that the first sale of a motor vehicle is only at the place of registration of the
vehicle by the authority empowered to register motor vehicles under chapter
IV of the Motor Vehicles Act. It was held:

19. From the above submissions and counter submissions of the
parties as well as relevant statutory provisions in the Motor Vehicles
Act, 1988; the Central Motor Vehicles Rules, 1989; Section 4(2) of
the Central Sales Tax Act, 1956; Sections 4, 19 and 20 of the Sale
of Goods Act and the relevant provisions of the KGST Act and the
Rules noticed earlier, we find no difficulty in accepting the submissions
advanced on behalf of the appellant that the application of registration
is by law required to be made by or on behalf of the owner whose
name is to be mentioned in the registration form along with relevant
particulars of the vehicle such as engine number and chassis number
and hence, registration of a motor vehicle is a post-sale event.

20. But this legal proposition does not take the appellant far. It must
be carefully seen as to when the properties, particularly possession of
a motor vehicle passes or can pass legally to the purchaser, authorising
him to apply for registration. Only after obtaining valid registration
under the Motor Vehicles Act, the purchaser gets entitled to use the
vehicle in public places. Under the scheme of the Motor Vehicles Act,
1988 and the Central Motor Vehicles Rules, 1989 the dealer cannot
permit the purchaser to use the motor vehicle and thus enjoy its
possession unless and until a temporary or permanent registration is
obtained by him. Only thereafter, the vehicle can safely be said to be
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no more under possession of the dealer. Clearly, mere mentioning of
engine number and chassis number of a motor vehicle in the invoice
of sale does not entitle the intending purchaser to appropriate all the
goods i.e. the motor vehicle till its possession is or can be lawfully
handed over to him by the dealer without violating the statutory
provisions governing motor vehicles. Such transfer of possession can
take place only when the vehicle reaches the place where the
registering authority will be obliged to inspect for the purpose of finding
out whether it is a roadworthy and registrable motor vehicle and
whether its identification marks tally with those given in the sale invoice
and the application for registration. The possession can lawfully be
handed over to the purchaser at this juncture because law requires the
purchaser as an “owner” to make an application for registration but
at the same time the law also prohibits use of the motor vehicle by
the owner until it is duly registered by the registering authority.

21. Hence, in order to satisfy the requirement of law noticed above,
the dealer can deliver possession and owner can take possession and
present the vehicle for registration only when it reaches the office of
the registering authority. With the handing over of the possession of
a specific motor vehicle just prior to registration, the dealer completes
the agreement of sale rendering it a perfected sale. The purchaser as
an “owner” under the Motor Vehicles Act is thereafter obliged to obtain
certificate of registration which alone entitles him to enjoy the possession
of the vehicle in practical terms by enjoying the right to use the vehicle
at public places, after meeting the other statutory obligations of
insurance, etc. Hence, technically though the registration of a motor
vehicle is a post-sale event, the event of sale is closely linked in time
with the event of registration. Neither the manufacturer nor can the
dealer of a motor vehicle permit the intended purchaser having an
agreement of sale to use the motor vehicle even for taking it to the
registration office in view of the statutory provisions already noticed.
Hence lawful possession with the right of use is permissible to be given
to the intended owner only after reaching the vehicle to the office of
the registering authority. Thus seen, in practical terms though sale
precedes the event of registration, in normal circumstances and as the
law stands, it is coterminous with registration of a new motor vehicle.
(underlining by us for emphasis) The registration obtained of the vehicle
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hence establishes beyond any pale of doubt that the property in the
goods stood transferred to the purchaser and the transport by the 1
st appellant was on behalf of the purchaser, the 2nd appellant.

22. In this context we will also refer to the decision of a Division Bench of
this Court in C.E. Appeal 14 & 15 of 2014 Commissioner of Central Excise
Vs. Sai Service Station Ltd. dated 07.07.2017. This Court was concerned
with the question as to whether the sale of pre-owned cars was a sale
simplicitor or service, in the context of the assessee therein not having
registered the pre-owned cars in its name and merely facilitates the sale from
the prior owner. This Court found that the “sale or the ownership transfer
of a motor vehicle is governed by the Sale of Goods Act and not the Motor
Vehicles Act”. We referrred to this only to emphasize that whatever be the
position, in the subject transaction there is transfer of property in goods and
completed sale within Puthuchery as per the Sale of Goods Act and the
Motor Vehicles Act. The fact that temporary registration was obtained at
Puthuchery, and insurance cover taken in the name of the registered owner
establishes that the sale had been completed at Puthuchery itself.

W.A No.1803/2018
23. The fact remains that the 2nd appellant could have very well driven the
vehicle from Puthuchery to Kerala without any problem. If the vehicle was
driven by the petitioner, there was absolutely no reason to upload an e-way
bill. However, as noticed at the beginning, the purchaser having taken delivery
of a fancy car at a fancy price was apprehensive of driving the car from
Puthuchery to Kerala. Quite understandable, given the traffic and road
conditions. The fact also is undisputed that the vehicle has run for 17 kms
as is seen from Ext.R1(a). This is the background in which we have to
understand the purchaser having taken delivery of the vehicle at Puthuchery,
and its entrustment to the dealer to transport the vehicle from Puthuchery
to Thiruvananthapuram. The sale made by the dealer and the service of
transportation of the vehicle are quite distinct transactions; one of supply of
goods and the other of service. The transport cannot be understood as one
in the course of sale for the purpose of supply at Thiruvananthapuram. The
service of transportation was for a consideration on which also tax was paid
by the dealer. The transportation was by the logistics wing of the selling dealer
who had collected tax on the consideration for the service rendered.
24. Now the question also arise as to whether the brand new car taken
delivery of by the 2nd appellant at Puthuchery and transported to
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Thiruvananthapuram can be termed to be a used car and hence a used
personal effect. How “used” is generally understood, is evident from the
various definitions as available in the dictionaries as extracted here-under:-

Oxford Advanced Learner’s Dictionary: Used: that has belonged to or
been used by somebody else before SECOND-HAND: used cars New
Webster’s Dictionary:

Utilized in or employed for some accomplishment or function; having
undergone use; secondhand Collins COBUILD English Dictionary: A used
car has already had one or more owners Would you buy a used car from
this man.. His only big purchase has been a used Ford. We see from the
various definitions as extracted from the dictionaries herein above that “used”
means something which is second hand. A car on purchase from the
authorised dealer of the manufacturer, with a registration taken is owned by
the registered owner and looses its sheen of a brand new car. It is common
knowledge too that the minute a car is driven out of a dealership, the price
dips and it only has second-hand value which is not exigible to tax as per
Notification No. 8/2018-Central Tax (Rate) dated 25.01.2018 of the
Government of India, Ministry of Finance; which though levies tax on old
and used motor vehicles, confines it to a positive margin on the subsequent
sale, from the purchase price.
25. The definition of “personal effects” includes a car as is discernible from
its meaning in Black’s Law Dictionary, which is extracted here under:

“Personal effects: Articles associated with person, as property
having more or less intimate relation to person of possessor; “effects”
meaning movable or chattel property of any kind. Usual reference is
to the following items owned by a decedent at the time of death:
clothing, furniture, jewelry, stamp and coin collections, silverware,
china, crystal, cooking utensils, books, cars, televisions, radios, etc.
Term when used in will, includes only such tangible property as
attended the person, or such tangible property as is worn or carried
about the person. In re Sorensen’s Estate, 46 Cal.App.2d 35, 115
P.2s 241, 243. Term “personal effects” when employed in a will enjoys
no settled technical meaning and, when used in its primary sense,
without any qualifying words, ordinarily embraces such tangible
property as is worn or carried about the person, or tangible property
having some intimate relation to the person of the testator or testatrix;
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where it is required by the context within which the term appears, it
may enjoy a broader meaning. In re Stengel’s Estate, Mo.App., 557
S.W.2d 255, 260"

26. Rana Hemant Singhji was in the context of the specific words employed
in the definition that was considered; which was as follows:

(4A) “Capital asset” means property of any kind held by an assessee,
whether or not connected with his business, profession or vocation,
but does not include

(i) ...
(ii) personal effects, that is to say movable property (including

wearing apparel, jewellery, and furniture) held for personal use by the
assessee or any member of his family dependent on him”

It was held “a close scrutiny of the context in which the expression
occurs shows that only those effects can legitimately be laid to be personal
which pertain to the assessee’s person. In other words, an intimate connection
between the effects and the person of the assessee must be shown to exist
to render them personal effects.” The silver bars or bullion, by no stretch
of imagination could be deemed to be effects meant for personal use was
the finding. Even the sovereigns and silver coins, which were asserted to be
brought out of iron safes, only for puja, for purposes of ornamentation of
the deity, was also held to be not personal effects, especially in the context
of the factual finding that they were delivered to the Bank for sale. The
decision has no application here. The reference to Customs Tariff Act is also
irrelevant since the taxing statute herein does not, by specific words or
intendment adopt that definition available in the other enactment. Even going
by the normal connotations, a car is the personal effect of the person, who
carries the registration in his name, who also carries with it the liability to
compensate any third party injury caused by the use of such car on the roads.
In the case of a car the like of which has been purchased by the 2nd appellant,
it is also a priced possession, to be driven around and more to be flaunted
as a status symbol.
27. We also are in agreement with the proposition as seen from the English
decisions placed before us. Elliott Vs. Grey was concerned with a situation
where a motor car, without an insurance policy, being parked outside the
registered owner’s house after it had broken down. The vehicle was not in
a movable condition, since the owner had jacked up the wheels and removed
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the battery and terminated his insurance cover. Whether he could be charged
under the Road Traffic Act, for not having a valid insurance cover was the
question. Considering the words: “to use .. a motor vehicle on road” without
an insurance cover was held to mean “to have the use of a motor vehicle
on a road”. Whether it could actually be driven was irrelevant in so far as
it could have been moved, though in a broken down condition and hence
the owner had the use of the motor vehicle on the road. Section 146 of the
M.V. Act also similarly prohibits use of a motor vehicle in a public place,
without a valid insurance cover, complying with requirements of Chapter XI.
The Kerala Motor Vehicles Taxation Act also speaks of a tax to be levied
on any vehicle “kept for use within the State”; whether it is actually used or
is incapable of being used due to mechanical condition or otherwise, is quite
irrelevant. Morris Motors Ltd. v. Lilley is a case in point wherein the plaintiffs
were manufacturers of motor cars, who marketed and sold the cars
manufactured through its authorised distributors. An individual purchased a
car with warranty, which was for the new vehicle and for the first owner/
user. The purchaser took delivery of the car and then sold it to a motor dealer,
who advertised the car in a newspaper under the heading ‘New Cars’, which
was challenged by the manufacturer. It was held that a car ceased to be new,
when it was sold in retail by the authorised dealer and is registered with the
local authority and had been driven away by a purchaser. Here also even
accepting the fact that there need be no production of the vehicle for a
temporary registration, it has to be noticed that the car had been driven for
17kms. The brand new car would have an odometer showing zero and
necessarily it was driven only after the supply to the purchaser. The purchaser
came to the possession of the vehicle on its retail sale and had taken out
a registration albeit temporary, in his name, as also an insurance, the policy
covering his risk as a registered owner of the vehicle. From the moment the
vehicle is temporarily registered, in the purchasers name; it is deemed that
he is keeping it in his possession for use on the roads and any liability incurred
in such use as against third parties would be the sole responsibility of the
registered owner and not the supplier, who is the authorised dealer of the
manufacturer.
28. We do not understand how the State could take a contention that if
the car had been driven into the State of Kerala from the U.T. Of Puthuchery;
then there could not have been a detention under Section 129, since then
there would have been no question of uploading of e-way bill. We cannot
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also comprehend how an intra-State sale would be converted to an inter-
State sale merely for reason of it being transported in a carriage. A purchase
of, say, a Television by a resident of Kerala from Bangalore would be an
intra-State sale and the nature of the supply, whether it be an inter-state or
intra-State, would not depend on whether the purchaser carries it as a head-
load through the borders or transports it through his own conveyance or
through a transporter. The incidence of tax is on the supply and not on the
nature of transport. There is no distinction in so far as the IG&ST Act is
concerned, of a supply by road or on a carriage. We hence are of the opinion
that the supply of the new vehicle by its authorised dealer terminated on it
being purchased by the 2nd appellant in Puthuchery and the subsequent
movement of the goods was not occasioned by reason of the transaction of
supply. The goods having come into the possession of the purchaser, and
the vehicle having been used, however negligible the distance run, we are
also of the opinion that it is his “used personal effect” and there can be alleged
no taxable transaction in so far as the movement of goods from Puthuchery
to Trivandrum in Kerala, especially since the car had been registered in the
name of the purchaser.
29. Though a temporary registration it has to be noticed that there is
absolutely no enabling provision, though also no prohibition, in getting a
permanent registration of the vehicle by yet another person. We also have
to notice that even if such a provision existed, a second sale of the motor
vehicle is not taxable within the State, unless there is a premium on the original
sale price as seen from Notification No.8/2018 Central Tax-(Rate). Hence
on these two grounds, of an intra-State sale having occasioned and the
transport being of used personal effects, we find that the detention was illegal.
30. We would normally not have interfered with the denial of exercise of
discretion by the learned Single Judge. But, for the well accepted exceptions
of invocation of the extraordinary powers under Article 226 dating back to
AIR 1967 SC 1401 Telco Ltd. Vs. CCT, when “action is taken under an
invalid law or arbitrarily without sanction of law”(sic). It was held “In such
a case, the High Court may interfere to avoid hardship to a party which will
be unavoidable if the quick and more efficacious remedy envisaged by Article
226 were not allowed to be invoked”(sic). Having found the detention to
be without sanction of law, the vehicle having been already released, what
remains is to quash the notice issued and the order passed, under Section
129, both being illegal and totally without jurisdiction. We do so, setting aside
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the judgment in the writ petition and allow the appeal leaving the parties to
suffer their respective costs.

❏

(2019) 63 TLD 363 In the High Court of Karnataka
Hon’ble Mrs. S. Sujatha, J.

LC Infra Projects Pvt. Ltd.
Vs.

Union of India & Others
Writ Petition No. : 28876 of 2019 (T-RES)

July 22, 2019

Deposition : In favour of Petitioner
Interest on delayed payment of tax - Section 50 of GST Act, 2017

- It is trite law that any order passed by the quasi-judicial authorities
in contravention of the principles of natural justice, cannot be
sustained - Similarly, after determination of the interest liable to be
paid by the petitioner, no notice has been issued before attaching the
bank account of the petitioner - The issuance of Show Cause notice
is sine qua non to proceed with the recovery of interest payable
thereon under Section 50 of the Act and penalty leviable under the
provisions of the Act or the Rules.

Writ petition disposed of
There is a lapse on the part of the third respondent-Authority. The

notion of the third respondent - Authority that Section 75(12) of the Act
empowers the authorities to proceed with recovery without issuing Show
Cause Notice is only misconceived. The said Section is applicable only
to the self-assessment made by the assessee and not to quantification
or determination made by the Authority.
Shri Ajay J. Nandalike, Advocate for the petitioner.
Shri Vikram A. Huilgol, Advocate for the respondents.

:: ORDER ::

The petitioner has sought for following reliefs:
i. Issue writ holding that Section 50(1) of Central Goods and Service Tax

(CGST) Act, 2017 and Section 50(1) of the Karnataka Goods and
Services Tax, 2017 is unconstitutional to the extent that the burden of

LC Infra Projects Vs. Union of India (Kar)
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interest is imposed on the Input Tax Credit Available to the Credit of
the petitioner.

ii. Issue writ or order or direction quashing the email dated 4-3-2019
bearing OC.No.76/2019 (Annexure-J) demanding payments.

iii. Issue a writ or order or direction quashing the letter dated 7-5-2019
bearing No.V/15/16/2019 GST Adjn-631/19 issued under GST DRC-
13 (Annexure-L) to the Indian Overseas Bank attaching the account
of the petitioner.
Relief No.1 is not pressed, reserving all the contentions raised thereto

being kept open.
2. The petitioner is a dealer registered under the provisions of the Goods
and Service Tax (GST) Act, 2017 (hereinafter referred to as the ‘Act for
short). The petitioner was entitled to claim the Input Tax Credit for the GST
paid by the sub-contractors while filing its GST returns. Since some of the
subcontractors had not uploaded the invoices and filed their returns as a result
of which ITC to which the petitioner was entitled to was not being tallied.
The third respondent addressed an e-mail seeking clarification of availments
of ITC. The third respondent contended that there was an excess availment
of ITC to the tune of Rs. 2,62,48,383/-. The petitioner pointed out that the
ITC differential credit is not pertaining to the petitioner, relating to the tax
period in question. The petitioner has been levied tax on the unpaid tax
without issuing Show Cause Notice and thereafter, the Demand Notice has
been issued claiming the tax amount of Rs. 13,63,864/- and interest amount
of Rs. 81,29,684/- payable by the petitioner. The third respondent vide its
letter dated 7-5-2019 has sought for attachment of the bank account of the
petitioner. In the said background, the petitioner is before this Court
challenging the action of the respondents in quantifying the interest and
attaching the bank account without issuing Show Cause Notice as contemplated
under Section 73 of the Act.
3. The learned counsel for the petitioner would submit that the mandatory
requirement of issuing show cause notice before quantifying interest and
attaching bank account of the petitioner not being complied with, the orders
impugned at Annexures - J and N deserves to be set aside.
4. The learned counsel for the Revenue fairly submitted that no notice as
contemplated under Section 73 of the Act was issued to the petitioner to
show Cause before quantifying interest amount and attaching bank account
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of the petitioner. It is based on Section 75(12) of the Act, Respondent-
Authorities have proceeded to recover the tax and interest by attaching the
bank account of the petitioner.
5. I have carefully considered the rival submissions made by the parties.
Perused the materials on record. Section 73 of the Chapter XV of the Act
– contemplates that where it appears to the proper officer that any tax has
not been paid or short paid or erroneously refunded, or where input tax credit
has been wrongly availed or utilised for any reason, other than the reason
of fraud or any wilfulmisstatement or suppression of facts to evade tax, he
shall serve notice on the person chargeable with tax which has not been so
paid or which has been so short paid or to whom the refund has erroneously
been made, or who has wrongly availed or utilised input tax credit, requiring
him to show cause as to why he should not pay the amount specified in the
notice along with interest payable thereon under section 50 and a penalty
leviable under the provisions of this Act or the rules made thereunder.
6. Thus, the issuance of Show Cause notice is sine qua non to proceed
with the recovery of interest payable thereon under Section 50 of the Act
and penalty leviable under the provisions of the Act or the Rules. Undisputedly,
the interest payable under Section 50 of the Act has been determined by
the third respondent – Authority without issuing Show Cause Notice, which
is in breach of principles of natural justice. It is trite law that any order passed
by the quasi-judicial authorities in contravention of the principles of natural
justice, cannot be sustained. Similarly, after determination of the interest liable
to be paid by the petitioner, no notice has been issued before attaching the
bank account of the petitioner. There is a lapse on the part of the third
respondent – Authority. The notion of the third respondent – Authority that
Section 75(12) of the Act empowers the authorities to proceed with recovery
without issuing Show Cause Notice is only misconceived. The said Section
is applicable only to the self-assessment made by the assessee and not to
quantification or determination made by the Authority.
7. Considering these aspects, it is ex-facie apparent that action of the third
respondent is perverse and illegal and the same deserves to be set aside.
Hence, the orders impugned at Annexure–J dated 4-3-2019 as well as
Annexure– L dated 7-5-2019 are quashed with liberty to the third respondent
to proceed in accordance with law. All rights and contentions of the parties
are left open.

❏

LC Infra Projects Vs. Union of India (Kar)

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



 Tax Law Decisions (Vol. 63366

(2019) 63 TLD 366 In the High Court of Chhattisgarh
Hon’ble P.R. Ramachandra Menon, CJ & Parth Prateem Sahu, J.

Univabs Sleepers Pvt. Ltd.
Vs.

State of Chhattisgarh
TAXC No. : 43 of 2018, 44 of 2018, 45 of 2018 & 46 of 2018

September 6, 2019

Deposition : In favour of Department
Entry Tax - C.G. Entry Tax Act, 1976 - Railway area - Entry of

goods in to Railway area is liable to Entry Tax.
Application dismissed

It is clear that the Railways/licensor had clearly alerted the
Applicant / Assessee that it would be for the Applicant / licensee to
satisfy the various charges / fees as mentioned therein in respect of the
use of the said plot plus local taxes, such as all Municipal rights and
taxes, if any to the Government as and when demanded; besides the
liability to satisfy the occupation fees, whenever enhanced by the
Railways with retrospective effect. Having agreed to the said terms, it
was never open for the Applicant to have taken a ‘U-turn’.
Cases referred :
* Budhwari Bazar Vyapari Sang & Others Vs. State of Chhattisgarh &

Others (2016) 56 TLD 397 (CG); (2016) 92 VST 97
* Commissioner of Income Tax, Bombay Vs. Scindia Steam Navigation Co.

Ltd. AIR 1961 SC 1633
* Commissioner of Sales Tax, M.P. Vs. Cigarette Agencies (2005) 2 MPLJ

25
* Dy. Commissioner of Income Tax Vs. Simplex Concrete Piles (India) Ltd.

(2013) 23 STJ 263 (SC)
* Jethani Cloth Stores, Bilaspur Vs. Asstt. Sales Tax Officer, Bilaspur &

Another (1982) 15 VKN 280
* N.D.M.C Vs. State of Punjab (1977) 7 SCC 339
* Senior Divisional Mechanical Engineers Vs. State of Orissa Civil Appeal

No. 4934 of 2008
Shri Mool Chand Jain, Advocate for Applicant.
Shri Siddharth Dubey, Deputy Government Advocate for Non-applicant.
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:: C.A.V. JUDGMENT ::

The Judgment of the Court was delivered by P.R. RAMACHANDRA
MENON, CJ. :
1. Correctness and sustainability of the order passed by the Chhattisgarh
Commercial Tax Tribunal (for short, ‘the Tribunal’), rejecting the application
preferred for reference is put to challenge in these appeals preferred under
Section 55(2)(b) of the Chhattisgarh Value Added Tax Act, 2005. As the
issue is common and the grounds of challenge raised are also similar, all these
matters were taken up together and heard accordingly.
2. The facts and figures are referred to as discussed in Tax Case No. 46
of 2018, except where it is separately referred to.
3. Applicant is engaged in the manufacture of R.C.C. Sleepers in the
factory set up on the land belonging to the Railways, which has been given
on the basis of a licence issued by them; as disclosed from a copy of the
licence deed produced as Annexure RA/1. In the course of the manufacturing
exercise pursued by the Applicant, the Applicant purchases steel, cement and
such other consumables from various places and are brought to the factory
premises situated on the land belonging to the Railways, where the factory
is setup.
4. It is stated that Entry Tax in respect of such goods brought into the
premises of the Railways was not being charged in terms of Section 3 (1)
(a) of the Entry Tax Act, 1976 (for short, ‘Act of 1976’) as the authorities
were having no doubt that the land belonging to the Railways would not fall
within the meaning of the term ‘local area’ defined under the statue. Annexure
RA/2 circular dated 3-2-1995 was issued by the Commissioner of Sales Tax,
Madhya Pradesh (the State of Chhattisgarh being part of the said State at
that point of time) to the effect that no tax under the Entry Tax Act was to
be levied in respect of the goods brought into the land belonging to the
Railways and the position continued almost till the end of the financial year
on 31-3-1994. But things took a different turn, pursuant to the verdict passed
by the Apex Court in the case of Senior Divisional Mechanical Engineers
Vs. State of Orissa & Others in Civil Appeal No. 4934 of 2008
reported in (2017) 58 TLD 240 (SC) (copy of which has been produced
as Annexure RA/9), whereby the challenge raised by the authorities of the
Railways against the verdict passed by the Orissa High Court with regard
to the imposition of Entry Tax on the Diesel / High Speed Diesel Oil brought

Univabs Sleepers Vs. State of Chhattisgarh (CG)
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by the Railways for its consumption was repelled. The plea of the Railways
with reference to the mandate of Article 285 of the Constitution of India and
Section 184 of The Railways Act, 1989 was turned down and the verdict
passed by the Orissa High Court was upheld, sustaining the taxable event.
According to the Applicant, the said verdict stands on a different footing,
despite which a circular dated 16-5-2011 (Annexure RA/8) was issued by
the Commissioner of Commercial Taxes, Raipur, instructing levy of Tax on
entry of goods into Railway area as well, treating it to be a ‘local area’.
5. It is the case of the Applicant that the assessment for the relevant year
had already been completed based on Annexure RA/2 circular dated 3-2-
1995, to the effect that no Entry Tax was payable. But, based on the verdict
passed by the Apex Court as mentioned above, the Assessing Authority re-
opened the assessment and huge liability was sought to be mulcted upon the
shoulders of the Applicant, which is stated as per se wrong and illegal in all
respects.
6. Coming to the specific case as pointed out in the application for
reference, the assessment was finalized by the Assessing Authority levying
Entry Tax with interest and penalty as per Annexure RA/4 order, which was
sought to be challenged by filing an appeal before the Deputy Commissioner
(Appeals). The specific contention raised by the Applicant was that the place
to which the goods were brought by the Applicant / Assessee, was part of
the Railway land which was not a local area as defined under Section 2(d)
of the Chhattisgarh Sthaniya Kshetra Me Mal Ke Pravesh Par Kar
Adhiniyam, 1976 (for short, ‘Adhiniyam of 1976’). The said contention was
repelled and the appeal was dismissed as per Annexure RA/4 order, which
made the Applicant / Assessee to prefer a further appeal before the Tribunal,
which also did not turn to be fruitful. The said appeal came to be dismissed
as per Annexure RA/7 order after the pronouncement of the verdict passed
by the Apex Court in Annexure RA/9 case - Senior Divisional Mechanical
Engineers Vs. State of Orissa & Others on 7-8-2008. The Commissioner
issued Annexure RA/8 circular dated 16-5-2011 instructing to levy Entry Tax
on entry of goods even into the ‘Railway areas’, treating it to be a ‘local
area’.
7. In the said circumstances, the Applicant filed an application for reference
suggesting some questions of law. Referring to the verdict passed by the Apex
Court as above (Annexure RA/9) and also a judgment passed by a learned
Single Judge of this Court in the case of Budhwari Bazar Vyapari Sang
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& Others Vs. State of Chhattisgarh & Others reported in (2016) 56
TLD 397 (CG); (2016) 92 VST 97 it was held that the question of law
having already been decided and declared, nothing remained to be referred
further, and it was accordingly that the reference application was dismissed
as per Annexure RA/10 order dated 27-3-2018. This made the Applicant
to approach this Court by filing the above case seeking for reference under
Section 55(2)(b) of the C.G. Value Added Tax Act, 2005, suggesting the
following questions as the questions of law to be referred:

“3.1 Whether under the fact and circumstances of the case entry of
goods in to Railway area is liable to Entry Tax?

3.2 Whether the Hon’ble S.C. in case of Senior Divisional Mechanical
Engineer Vs. State of Orissa in C.A. No. 4934/2008 - order dated
7-8-2008 has decided the issue as to whether Railway area is a ‘Local
Area’ or not?

3.3 Whether the decision of the Hon’ble S.C. has got a binding
precedent though the decision is given on entirely different issue?

3.4 Whether the Hon’ble Tribunal has erred in law in not talking
cognizance non applicability of the S.C. decision relied upon by the
deptt.”

8. Heard Shri Mool Chand Jain, the learned counsel appearing for the
Applicant as well as Shri Siddharth Dubey, the learned counsel representing
the State / Department, at length.
9. The first and foremost contention raised by the learned counsel for the
Applicant is that, as disclosed from Annexure RA/1 licence agreement, the
property where the factory is set up by the Applicant (to which place the
goods are brought from outside), is a land belonging to the Railways and
hence, it is not a ‘local area’ as defined under Section 2(d) of the Adhiniyam
of 1976. The next contention is that the challenge before the Apex Court
in Annexure RA/9 judgment, which have been relied on by the Departmental
Authorities / Tribunal to sustain the proceedings against the Applicant, stands
entirely on a different footing. The challenge therein was with regard to the
constitutional validity of levy of Entry Tax, in view of the provisions of Article
285 and 289 of the Constitution of India, read with Section 184 of the Indian
Railways Act, 1989 and on the question whether Railway area was covered
by the definition of ‘local area’, was neither referred to, nor decided therein.
The learned counsel further contented that the law and judicial precedents

Univabs Sleepers Vs. State of Chhattisgarh (CG)
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as citied by the Applicant including that of Division Bench of this Court in
the case of Commissioner of Sales Tax, M.P. & Others Vs. Cigarette
Agencies reported in 2005 (2) MPLJ 25 and a Division Bench of the
Madhya Pradesh High Court in the case of Jethani Cloth Stores, Bilaspur
Vs. Asstt. Sales Tax Officer, Bilaspur & Another reported in (1982)
15 VKN 280 were not considered by the Tribunal; who, hence went wrong
in not referring the questions to this Court, but for simply rejecting the
application preferred in this regard. The last submission is that, the assessment
had been finalized much earlier, but it came to be reopened only with
reference to the subsequent ruling rendered by the Supreme Court in
Annexure R-A/9 despite the fact that subsequent ruling by any Court of law
is not a ground for reopening the assessment, once it has become final.
Reliance is sought to be placed on the decision rendered by the Apex Court
in the case of Dy. Commissioner of Income Tax Vs. Simplex Concrete
Piles (India) Ltd. reported in (2013) 23 STJ 263 (SC) in this regard.
10. Incidentally, it is to be noted that the Applicants have filed IAs in all
the four matters; seeking for amendment to the question to be referred, in
addition to the four questions suggested in paragraph 3 of the memorandum
of appeal. It is stated that while drafting the application dated 2-6-2018 filed
before the Tribunal seeking for reference, the Applicant inadvertently omitted
one question of law to be drafted and included and the same hence is sought
to be incorporated by way of amendment in the following terms:

“3.5 Whether the reopening of the concluded assessment, on the
basis of circular issued by the Commissioner relying upon a decision
of the Hon’ble Supreme Court given on different ground and different
facts, is valid in law.”

11. Serious objection is raised on the part of the State / Department by
filing a reply to the effect that admittedly, it was never a question raised before
the Tribunal to be referred and as such, the order under challenge is not arising
from such question to come within the purview of Section – and form a
subject matter of challenge in the present proceedings. Reliance is sought to
be placed on the verdict passed by the Apex Court in the case of
Commissioner of Income Tax, Bombay Vs. Scindia Steam Navigation
Co. Ltd. reported in AIR 1961 SC 1633 (copy produced as Annexure R/
1) to the effect that a question which was never raised before the Tribunal
could not be sought to be referred for the first time by raising it before the
High Court.

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



2019) 371

12. The learned counsel representing the State also submits that the area
where the factory has been setup by the Applicant is situated in the ward
by name ‘Badiyatola’ as discernible from Annexure R/3 annexed to the
reference application and that the said ward is situated within the local limits
of the Municipality of Dongargarh. A list of the Wards of the above
Municipality showing the Ward Badiyatola (Ward No. 7) is produced as
Annexure A/1 alongwith I.A. No. 2 of 2019.
13. When the matter was heard by this Court on 8-8-2019, the IAs filed
by the Respondent/State for taking additional documents on record, were
allowed. On the very same day the learned counsel for the Applicant sought
to withdraw the ‘IAs for amendment’ preferred in Tax Case Nos. 43 of 2018
and 46 of 2018 and accordingly they were dismissed as withdrawn. Now
the applications for amendment remain only in the other two cases, which
prayer is vehemently opposed by the learned counsel representing the
Government.
14. Definition of few terms, as given under Section 2 of the Adhiniyam of
1976 will be worthwhile to be noted for easy reference:

“2. Definitions - (1) In this Act, unless the context otherwise
requires,-

(a) xxx
(aa) “entry of goods into a local area” with all its grammatical

variations and cognate expressions means entry of goods into that local
area from any place outside thereof including a place outside the State
for consumption, use or sale therein;

(b) “Entry tax” means a tax on entry of goods into a local area
for consumption, use or sale therein levied and payable in accordance
with the provisions of this Act [and includes composition money
payable under Section 7-A;]

(d) “Local Area” means the area comprised within the limits of a
local authority;”

15. It has been clearly stipulated under Section 6 of the said Act dealing
with the principles governing levy of Entry Tax on dealer or person under
sub-section (1) (a), that Entry Tax shall not be payable unless the dealer or
such person effects entry of goods specified in Schedule II or Schedule III
into a ‘local area’. Under Section 6 (1) (b), it is stated that where any such

Univabs Sleepers Vs. State of Chhattisgarh (CG)
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goods are consumed, used or sold in a local area by the dealer or such
person, it shall be presumed, until the contrary is proved by him, that such
goods had entered into that local area for consumption, use or sale there.
The burden of proof is mentioned under Section 11, to the effect that the
burden of proving the various incidences mentioned under Clauses (a) to (f)
therein (including that a dealer or a person notified under sub-section 2 of
Section 3 has not affected the entry of any goods specified in Schedule II
or Schedule III into a local area for consumption, use or sale therein) shall
be upon the dealer or such person as the case may be.
16. There is no dispute with regard to the fact that the goods brought by
the Applicant herein are scheduled goods (i.e. either Schedule II or III) and
the dispute is only with regard to the place to which the goods are brought,
contending that the place being a land belonging to the Railways, it is not
a ‘local area’.
17. With regard to the law declared by the Division Bench of the Madhya
Pradesh High Court in the case of Jethani Cloth Stores, Bilaspur (supra),
the question considered was whether the goods were to be purchased from
the registered dealers of a local area for getting exemption provided under
the statue from the tax liability, which was answered in favour of the Assessee,
holding that there was no qualification of a registered dealer and therefore,
purchases made from every registered dealer, whether he was carrying on
a business in a local area or not would qualify for exemption under the relevant
provisions of law mentioned therein. The said case cited by the learned
counsel for the Applicant is not relevant to decide the lis involved.
18. With regard to the question considered by the Division Bench of the
Madhya Pradesh High Court in the case of Commissioner of Sales Tax,
M.P. & Others Vs. Cigarette Agencies (supra), the question considered
as observed in paragraph 10 of the judgment was, whether entry of ‘title
deeds’ into a local area would attract the liability of Entry Tax. The facts
discussed therein reveal that the Assessee had his place of business at the
Railway area of Bilaspur, which was not a ‘local area’ as defined under the
Entry Tax Act. The Assessee had obtained certain cartons of cigarettes at
the Railway area (Maldhakka) and delivered the same to the retailers of
Bilaspur, Ambikapur, Raigarh and Manendragarh. It was the case of the
Assessee, that the cigarette sale to retail dealers of Rajnandgaon, Raipur,
Dhamthari and Jagdalpur were consigned directly to the said destinations
from Bombay by the Golden Tobacco Company, Bombay. The ‘bilties’
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(MTRs) for the goods were sent to the Assessee as Maldhakka, who after
receiving the ‘bilties’ endorsed the same in favour of the dealers of
Rajnandgaon, Raipur, Dhamthari and Raigarh. The said dealers caused entry
of the goods in their respective areas and had also paid the Entry Tax. The
Taxing Authorities over-ruled the objection and fixed the liability upon the
Assessee and ultimately, the learned Single Judge of the High Court held that
mere entry of the ‘title deeds’ into local area would not come within the ambit
of levy of Entry Tax Act. It was further held that the sale of ‘bilties’ took
place at Maldhakka, which was not a ‘local area’ and hence the Assessee
was not liable to satisfy the Entry Tax.
19. The matter was taken up before the Division Bench at the instance of
Revenue and after considering the relevant provisions of law and the
precedents, the Division Bench affirmed the view taken by the learned Single
Judge and the appeal preferred at the instance of the Revenue was dismissed.
This also does not support the case of the Applicant, as the specific case
of the Applicant was with regard to the goods actually brought into the area
in question and not the title deeds.
20. It is true that the exact question whether the goods brought into a land
belonging to the Railways would constitute a ‘local area’ in terms of the
Section 2(d) of the Adhiniyam of 1976, as such was not considered by the
Apex Court in Annexure RA/9 judgment. But it has been noted that the
Applicant was none other than the Railways who imported Diesel / High
Speed Diesel Oil for its consumption as received at the various Railway
Consumer Depots at Rayagada, Kurda and Titlagarh for consumption. The
trucks loaded with the Railway consignment were detained at various check
posts for collection of Entry Tax under the Orissa Entry Tax Act, 1999 (for
short, ‘Act of 1999’). The liability mulcted upon the Railways was sought
to be challenged mainly contending that Railways were not liable to pay Entry
Tax levied under the Act of 1999, in view of the specific provision contained
in Article 289 of the Constitution of India and under Section 184 of the India
Railways Act, 1989. The applicability of Article 285 and Section 184 of the
Railways Act, 1989 were considered in the context of the Entry Act being
levied under the Act of 1999, placing reliance on the verdict passed by the
Apex Court in 1964 (3) SCR 787, In Re. The Bill to Amend S. 20 of
the Sea Customs Act, 1878, and S. 3 of the Central Excises and Salt
Act, 1944 and also in the case of N.D.M.C Vs. State of Punjab &
Others reported in 1977 (7) SCC 339. It was held by the Bench that there
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was a difference between direct tax on property and on income, as against
indirect tax on the manufacture of goods or entry of goods into the local area
for sales tax and this dichotomy made it to be kept in mind of constitutional
scheme under Article 285 and 289 of the Constitution of India. It was
accordingly held that, the verdict passed by the Orissa High Court against
the Railways fixing the liability to satisfy Entry Tax for having brought the
scheduled goods to the local area for their consumption was affirmed and
upheld. After making an analysis of Section 3(1) and Section 36 of the Act
of 1999 and Section 184 of the Railways Act, 1989, the Bench observed
that the Octroi Duty was being levied by the Municipalities under the local
enactment, which indicated that Octroi Duty was duty on the goods brought
within the limits of Municipal area for consumption, use or sale therein.
21. Section 131 of the Orissa Municipal Act, 1950 refers to the power of
the Municipality to impose taxes including Octroi Duty on the goods brought
within the limits of the Municipal area. The significant thing to be noted, as
held by the Apex Court, was that Octroi Duty could fall within the ambit
of Section 184 (1) as a tax in aid of the fund or any local authority; which
will not apply to the tax of Entry Tax leviable under Section 3(1) of the said
Act of 1999 (which tax is imposed and collect by the State Government).
It was also observed that the words “any tax” in Section 184 of the Railways
Act, 1989 was required to be read in the context of Article 285 of the
Constitution of India and to be understood as any tax on property or income
as a direct tax.
22. Coming to the instant case, it is very much evident from the additional
document produced as Annexure A/1 by the Respondent/State alongwith IA
No. 2 of 2019 and as admitted from the part of the Applicant in Annexure
R/3 annexed to the reference application (as mentioned in paragraph 4 of
I.A. No. 2 of 2019) that the factory of the Assessee is located at ‘Badiyatola’
which is Ward No. 7 of the Municipality, Dongargarh. Insofar as the place
in question is situated in the ‘local area’ as notified by the Municipality and
further since this aspect is not disputed specifically by the Applicant /
Assessee, it cannot but be held that the goods were brought by the Applicant
/ Assessee to the ‘local area’ and as such the assessment was finalized
accordingly, mulcting the Entry Tax. This being the position, the question
suggested by the Applicant / Assessee as involving ‘questions of law’, seeking
to have it referred by filing an application before the Tribunal, did not contain
any pith or substance. In the said circumstances, rejection of the said
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application as per Annexure RA/10 order dated 23-7-2018 (which is under
challenge) is not liable to be entertained.
23. With regard to the last submission made by the learned counsel for the
Applicant that the assessment already finalized was not liable to be reopened
on the basis of a Circular issued by the Commissioner with reference to a
subsequent ruling rendered by the Supreme Court is not correct or
sustainable and that such a question is also to be included as part of the
question to be referred by the Tribunal, the learned counsel sought to place
reliance on the verdict passed by the Supreme Court in the case of Dy.
Commissioner of Income Tax Vs. Simplex Concrete Piles (India) Ltd.
(supra). The Apex Court held in the said case that, once the limitation period
of 4 years provided under Section 127/149(1A) of the Income Tax Act, 1969
had expired, the question of reopening the assessment by the Income Tax
Department would not arise. It was also held that, when the assessment order
was passed, the law as declared by the jurisdictional High Court was that
civil construction work carried out by the Assessee would be entitled for the
benefit of Section 80 (H)(h). Though the said view was reversed subsequently
by the Supreme Court, the subsequent reversal of legal position would not
authorize the Department to reopen the assessment which stood closed on
the basis of law as it stood at the relevant time.
24. It is in the above context that a new question has been framed as
Question No. 3.5, seeking to have it amended for being incorporated as one
of the questions omitted to be included in the application filed before the
Tribunal seeking for reference by filing the relevant IAs in these cases. As
mentioned already, the I.As. for amendment in Tax Case Nos. 43 of 2018
and 46 of 2018 have already been dismissed as withdrawn. There is a stiff
opposition from the part of the Government counsel with regard to the
amendment in the other two cases, pointing out that a question which was
never raised before the Tribunal for being considered as a matter for
reference, can never be brought up for consideration before this Court for
the first time, in view of the law declared by the Apex Court in the case of
Commissioner of Income Tax, Bombay Vs. Scindia Steam Navigation
Co. Ltd. reported in AIR 1961 SC 1633. In the said case, an application
was filed under Section 66(1) of the Income Tax Act, 1961 (which is akin
to Section 55(2) of the Chhattisgarh Value Added Tax Act, 2005); but the
question referred by the Tribunal for opinion of the High Court was somewhat
different. The main contention raised before the Supreme Court was whether

Univabs Sleepers Vs. State of Chhattisgarh (CG)
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it was open for the High Court to go into the question, particularly as to the
applicability to the relevant proviso to the provision concerned, which was
neither raised before the Tribunal nor considered by it and hence could not
therefore be said to be a question arising ‘out of the order of the Tribunal’,
which alone could be referred for decision of Court under Section 66(1).
After referring to the relevant provisions of law and the precedents, the Apex
Court gave its conclusion as it appears in paragraph 31(per majority) as
follows:

“(1) When a question is raised before the Tribunal and is dealt with
by it, it is clearly one arising out of its order.

(2) When a question of law is raised before the Tribunal but the
Tribunal fails to deal with it, it must be deemed to have been dealt with
by it, and is therefore one arising out of its order.

(3) When a question is not raised before the Tribunal but the Tribunal
deals with it, that will also be a question arising out of its order.

(4) When a question of law is neither raised before the Tribunal nor
considered by it, it will not be a question arising out of its order
notwithstanding that it may arise on the findings given by it.”

25. From the above, it is clear that the Applicant having admitted that the
‘Question No. 3.5’, as now sought to be incorporated as a question of law
to be considered by making necessary amendment was not a point / question
raised or considered before / by the Tribunal and hence, this issue is not liable
to be entertained by this Court. It is also the submission by the learned counsel
for the Respondent / State that, even if the reference is answered in favour
of the Applicant and the matter is remitted to the Tribunal, by virtue of the
facts disclosed from Annexure A/1 produced alongwith I.A. No. 2 of 2019
showing that the factory belonging to the Applicant is situated in Ward No.
7 of the Dongargarh Municipality and since the said notification is not under
challenge, it can only be held that it was to the said ‘local area’ that the goods
were being by the Applicant for consumption / use / sale and hence the liability
fixed upon the Applicant is within the four walls of the law. We find
considerable force in the said submission as well.
26. In this context, it is also relevant to note the contents of Annexure RA/
1 ‘Licence Agreement’ executed between the Applicant and the Railways.
The last clause i.e. ‘Clause No. 23’ is having some relevance with regard
to the dispute raised by the Applicant and hence, the same is extracted below:
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“23. Occupier do hereby agree temporarily to occupy from the 1st
day of November 1988 the plot of ground shown on the attached Plan
on the conditions stated above and occupier do further agree to pay
7819.00 (Rupees Seven thousand eight hundred nineteen only) as
occupation fees for such temporary use of the said plot plus local taxes
and cesses and all municipal rates and taxes, if any, to the Government
as and when demanded and also agrees to pay the occupation fees
whenever enhanced by the Railway Administration with retrospective
effect.”

From the above, it is clear that the Railways/licensor had clearly alerted
the Applicant / Assessee that it would be for the Applicant / licensee to satisfy
the various charges / fees as mentioned therein in respect of the use of the
said plot plus local taxes, such as all Municipal rights and taxes, if any to
the Government as and when demanded; besides the liability to satisfy the
occupation fees, whenever enhanced by the Railways with retrospective
effect. Having agreed to the said terms, it was never open for the Applicant
to have taken a ‘U-turn’.
27. In the above facts and circumstances, we conclude that the applications
are devoid of any merit. They are dismissed accordingly.

❏

(2019) 63 TLD 377 In the High Court of Chhattisgarh
Hon’ble Goutam Bhaduri, J.

Anjani Trade
Vs.

1. State of Chhattisgarh
2. Commissioner, Commercial Tax Department, Raipur

WPT No. : 9 of 2012
September 17, 2019

Deposition : In favour of assessee
Entries of Schedule - Rechargeable Battery Bikes - The C.G.

High Court remanded the matter back in view of Supreme Court
decision in case of Mauri Yeast India (P) Ltd. (2012) 48 TLD 396 (SC)
that recourse to the residuary entry should have been taken by way
of last resort - If there is a conflict between two entries one leading
to an opinion that it comes within the purview of the tariff entry and

Anjani Trade Vs. State of Chhattisgarh (CG)
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another the residuary entry, the former should be preferred.
Writ petition disposed of

Cases referred :
* Bharat Forge and Press Industries (P) Ltd. Vs. Collector of Central

Excise, Baroda, Gujarat (1990) 1 SCC 532
* Mauri Yeast India (P) Ltd. Vs. State of U.P., (2012) 48 TLD 396 (SC);

(2008) 5 SCC 680
Shri Anup Majumdar, Advocate for the Petitioner.
Shri Alok Bakshi, Addl. AG for the Respondents/State.

:: ORDER ::

1. Heard.
2. The contention of the petitioner is that the petitioner carries on the
business of Sale & Trading of the Rechargeable Battery Bikes and for the
assessment year of 2006-07, the assessment was carried out by the
Assessing Officer taking a clue of chargeable Value Added Tax (for short
‘the VAT’) from that of M/s. Satya Yo Bikes and the VAT has been imposed
@ 12.5%. The said order of assessment was subject of challenge before
the appellate authority Deputy Commissioner, Sales Tax, wherein also the
rate of tax leviable @ 12.5% was maintained. It is contended that after 1-
4-2008 the rate of tax/VAT was charged @ 4% as per entry 125 of part-
II of Schedule-II of the Chhattisgarh Value Added Tax Act, 2005 (for short
‘the Act, 2005). The said amendment was effected with 1-4-2008 as per
Annexure P-8. It is stated that before that the VAT was chargeable placing
the items sold by petitioner i.e. battery charged mopeds placing it on the
residuary schedule, thereby 12.5% VAT was chargeable. It is submitted that
as per the law laid down in the case of Mayuri Yeast India Pvt. Ltd. Vs.
State of Uttar Pradesh and Another (2012) 48 TLD 396 (SC); (2008)
5 SCC 680 the recourse to the residuary entry should have been taken by
way of last resort. Whereas in the facts of this case, the State was principally
convinced of the fact that the VAT would be chargeable @ 4% with respect
to sale of battery charged vehicle for which the entry was subsequently
incorporated at serial No. 125. It is stated that at earlier occasion to charge
VAT the guidelines give by the Supreme Court were not followed and without
any discussion the reasons for assessment, the charges were made by
resorting to the residuary entry and higher rates were levied.
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3. Learned counsel for the petitioner refers to the judgment passed by the
co-ordinate Bench of this Court in WPT No. 263 of 2017 & other connected
matters delivered on 5-3-2018 and would submit that in the likewise situation
and would submit that Annexure P-1 dated 30-11-2011, Annexure P-4 dated
16-12-2009 and Annexure P-5 dated 21-6-2011 passed by the Additional
Commissioner be quashed.
4. Learned State counsel would submit that the entry of serial No.125 was
brought in the schedule in the year 2008, thereafter, the VAT was leviable
@ 4%, consequently, the assessment which was of the year 2006-07, it could
not have been given a retrospective effect, consequently the impugned order
cannot be quashed.
5. I have heard learned counsel for the parties and perused the documents.
6. This fact is not in dispute that the petitioner is trading in sale of Electric
Battery Charged Vehicles. In the levy of schedule of VAT, Schedule-II, Part-
II, entry 125 was inserted by the notification No.F-10-27-2008-CTV( 17),
dated 28-3-2008 w.e.f. 1-4-2008, whereby the battery operated electric
vehicles were included in the column No. 2 of the schedule and the rate of
VAT was declared. Earlier to it the battery operated electric vehicles on which
the petitioner was trading was charged @ 12.5% by putting it in the residuary
entry. There is no dispute that after 2008 the VAT is charged @ 4% on the
battery operated electric vehicles. In the instant case, the assessment year
was of 2006-07, wherein the VAT was charged @ 12.5%.
7. The Supreme Court in the case of Mayuri Yeast India Pvt. Ltd. Vs.
State of Uttar Pradesh and Another (2012) 48 TLD 396 (SC); (2008)
5 SCC 680 in paragraphs 34, 48 & 56 has held as under:-

“34. It is now a well settled principle of law that in interpreting
different entries, attempts shall be made to find out as to whether the
same answers the description of the contents of the basic entry and
only in the event it is not possible to do so, recourse to the residuary
entry should be taken by way of last resort.

48. There cannot be any quarrel with the proposition that construction
of the word is to be adopted to the fitness of the matter of the statute.
But for determining the said question, several factors which would be
relevant are required to be gone into. The trade or commercial meaning
or the end user context would, thus, be a relevant factor.

Anjani Trade Vs. State of Chhattisgarh (CG)
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56. We, therefore, are of the opinion that if there is a conflict between
two entries one leading to an opinion that it comes within the purview
of the tariff entry and another the residuary entry, the former should
be preferred.”

8. Further the Supreme Court in the case of Bharat Forge & Press
Industries (P) Ltd. Vs. CCE, Baroda, Gujarat {1990 (1) SCC 532} has
held that only such goods which cannot be brought under the various specific
entries in the tariff schedule should be attempted to be brought under the
residuary entry. In other words, unless the department can establish that the
goods in question can by no conceivable process of reasoning be brought
under any of the tariff items, resort can be had to the residuary item.
9. The petitioner claims that on the earlier occasion too the battery
operated vehicle could have been under the heading of renewable energy
devices and spare parts which was in serial No.96 of Schedule II, Part II
of the Act, 2005. In this case the State in the year 2008 took a conscious
decision to make separate entry of 125, whereby the battery operated
electric vehicles were specified in the schedule. The reading of the assessment
order dated 05-12-2009 and the appellate order, it do not show any attempts
were made by the Assessing Officer to interpret and to find out the product
which was subject of tax was covered in any of the basic entry of the
schedule. Entry No.96 if is interpreted will also take within its sweep that
renewable energy devices and spare parts and the object to bring serial 125
by way of amendment of battery charged vehicles fortifies the same. No
whisper is made in the earlier assessment order that whether any efforts were
made to bring the battery operated vehicles in other serial of goods.
Therefore, the earlier assessment order runs contrary to the Supreme Court
guidelines laid down in Mayuri Yeast India Pvt. Ltd. Vs. State of Uttar
Pradesh and Another (2012) 48 TLD 396 (SC); (2008) 5 SCC 680.
10. In a result, the initial assessment order dated 16-12-2009 and subsequent
appellate order dated 21-6-2011 and 30-11-2011 are quashed. The
assessment authority shall reassess the assessment made taking into the entry
keeping in process law laid down by the Supreme Court in the case of {2008
(5) SCC 680}. While assessing, the petitioner shall also be heard and proper
opportunity be given to the petitioner.
11. With the aforesaid observation, the petition stands disposed of.

❏
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(2019) 63 TLD 381 In the High Court of M.P.
Hon’ble S.C. Sharma & Shailendra Shukla, JJ.

Reckitt Benckiser Limited
Vs.

Commercial Tax Department Indore
Tax Reference No. : 101/2017

September 26, 2019

Deposition : In favour of Department
Reference - Mosquito repellent - The High Court answered the

reference in favour of the department that the mosquito repellent,
mosquito mat and coils are repellent and they contain insecticide, and
therefore, they are to be treated covered under Entry 20 Schedule
II of the Madhya Pradesh Entry Tax Act, 1976.

Reference answered in favour of the department
Cases referred :
* Knight Queen Industries State of U.P. (2006) 145 STC 226 (All)
* Sonic Electrochem Vs. Sales Tak Officer (1998) 6 SCC 397
* Transelektra Domestic Products Vs. The State of Kerala 122 STC 229
* Transelektra Domestic Products Vs. Commercial Tax Officer 1990 STC

436.
:: ORDER ::

The Order of the Court was made by S.C. SHARMA, J. :
Parties through their counsel.
The present Tax Reference has been made by the Madhya Pradesh

Commercial Tax Appellate Board in exercise of power conferred under
Section 17 (1) of the Madhya Pradesh Commercial Tax Act, 1994. The
following two questions have been referred before this Court, which are
reproduced as under:-

1. Whether on the facts and circumstances of the case the
Appellate Board was justified in coming to conclusion that the
Applicant is liable to be taxed on the entry of Mosquito repellent under
Schedule II of entry tax Act within the meaning of Section 3 (1) (b)
of the said act.

Reckitt Benckiser Vs. CTD Indore (MP)
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2. Whether on the facts and circumstances of the case the
Appellate Board was justified in coming to the conclusion that the
assessee is liable to taxed on entry of Mosquito repellent under
Schedule II of Entry Tax Act within the meaning of Section 3 (1) (b)
of the said act even in the presence of the High Court verdict that
Mosquito Mat and Coils are repellent (it repulses mosquitoes) and not
insecticides (it kills mosquitoes) and the two commodities represent
two different kinds of goods.

02. The facts of the case reveal that an assessment order was passed against
the applicant / Company – M/s Reckitt Benckiser Limited on 22-1-2008,
against which, an appeal was preferred before the Deputy Commissioner,
Indore and the assessment order was affirmed by the Deputy Commissioner,
against which, an appeal was preferred before the Madhya Pradesh
Commercial Tax Appellate Board and the same has also been dismissed.
03. The facts further reveal that the applicant / Company is engaged in the
business of sale and purchase of various household items like harpic, soap,
medicines, mosquito repellent, insecticides, shaving cream etc. and was
aggrieved by the action of the department including mosquito repellent under
the entry under Schedule II of the Madhya Pradesh Entry Tax Act, 1976
within the meaning of Section 3 (1) b of the Act of 1976. Thus in short, the
whole controversy was whether mosquito repellent is insecticide or not. The
charging section under the Madhya Pradesh Entry Tax Act, 1976 (Madhya
Pradesh Sthaniya Kshetra Mein Mal Ke Prawesh Par Kar Adhiniyam, 1976)
reads as under:-

“3. Incidence of taxation:-
(i) There shall be levied an entry tax:-
(a) On the entry in the course of business of a dealer of goods

specified in Schedule II, into each local area for consumption, use or
sale therein; and

(b) On the entry in the course of business of a dealer of goods
specified in Schedule III, into each local area for consumption, or use
of such goods but not for sale therein;”

04. Schedule II appended to the Rules of 1976 at Serial No.20 includes
insecticides and pesticide reads as under:-
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Serial Number Description of goods Rate of tax (per cent)

(1)     (2) (3)

20 Insecticide & Pesticides  1

05. The question whether mosquito repellent is insecticide or not was
considered by the Division Bench of Allahabad High Court in the case of
Knight Queen Industries (P) Ltd. through its authorized Signatory sh.
Dileep Kumar Gupta Vs. the State of U.P. Through Institutional
Finance Secretary, U.P. Shasan, The Additional Commissioner Grade-
I, Trade Tax and the Deputy Commissioner (Assessment) Trade Tax
reported in (2006) 145 STC 226 (All). Paragraphs - 20 to 29 of the same
reads as under:-

“20. We shall now examine the decisions which deal with insecticides
and Pesticides’. In Sonic Electrochent (P) Ltd. Vs. State of Orissa
and Ors. 1992 STC 117, Orissa High Court considered whether
‘Mosquito Repellent Mats’ which admittedly were ‘insecticides’, were
entitled to exemption as ‘pesticides’ and it observed :-

….The authorities having exempted “pesticides” from the
levy of tax in exercise of powers under Section 6 of the Orissa
Sales Tax Act without having any limitation with regard to the
kind of pesticides, it is difficult for us to give a limited meaning
to the aforesaid expression “pesticides”. In our considered
opinion, “ insecticide” being also a species of sticides “ would
he entitled to the exemption from levy of tax in view of the
notification of the State Government under Section 6 of the
Orissa Sales Tax Act and since the appellate authority has come
to the conclusion that the goods manufactured by the assessee
are “insecticide”, the said item is entitled to exemption in
question....

21. In Transelektra Domestic Products Pvt. Ltd. and Ors. Vs.
Commercial Tax Officer, Porpur Assessment Circle, Madras and Ors.
1990 STC 436 the Madras High Court considered whether Mosquito;
Mats marketed under brand name “Good knight” could be treated as
‘insecticides’ and consequently fall under Item No. 66 of the Scheduled
to the Act. It is in this context that High Court observed:-

Reckitt Benckiser Vs. CTD Indore (MP)
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5. On going through the decision of the Tribunal, 1 am in
entire agreement with the line of reasoning adopted therein. Even
that apart, the entry No. 66 of the First Schedule to the Act while
describing the various commodities as falling within it refers to
insecticides generally and not with or of any particular percentage
of combination or composition. As a matter of fact, the
concluding portion of the entry “ and combinations thereof’
without prescribing any particular percentage is an indicator that
what was envisaged therein is that the product may he an
insecticide simpliciter or a combination of an insecticide to bring
it within the meaning of the entry and it need not necessarily he
of any particular percentage of combination of any one or more
of the category of goods referred to in the entry. The stand taken
to the contra for the Revenue is wholly misconceived....

22. It may be relevant to point out that the Madras High Court in
the aforesaid case of Transelektra Domestic Products (supra) had
placed strong reliance upon the observations made by West Bengal
Taxation Tribunal in Transelektra Domestic Products Limited Vs.
Inspector of Commercial Taxes (l992) 86 STC 497 (W.B.T.T.)
wherein it was observed :.-

In trade circle the mat is understood as an insecticide in view
of the existence of the label on the package “d-Allethrin 4 per
cent mosquito mat insecticide”. The traders deal with insecticides
in accordance with the provisions of the Insecticides Act, 1968.
The preamble to that Act shows that Insecticides Act, 1968, is
for regulating the import, manufacture, sale, transport, distribution
and use of insecticides. We have already referred to the relevant
provisions of the Insecticides Act, 1908 for the purpose of
showing that nobody can deal with insecticides otherwise than
in accordance with the provisions of the Insecticides Act.
Accordingly, we are to hold that mat manufactured by the
applicant is understood in commercial parlance or trade circle
as an insecticide and as such it will be governed by the Act of
1954....

23. In Transelektra Domestic Products Private Limited Vs. State of
Kerala and Ors. 122 STC 229, the Kerala High Court also considered
whether Mosquito Repellent Mats manufactured in the name “Good
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Knight” and “Banish” could be classified as ‘insecticide’ for the
purpose of levying Sales ft Tax under the Kerala General Sales Tax
Act, 1963 and after placing reliance of the Madras High Court in the
aforesaid case of Transelektra Domestic Products (supra) observed:-

3 These goods are covered by the provisions of the
Insecticides Act and these goods can be classified if a specific
entry and cannot be included in unclassified items., When we
can attach a parentage to a product it need not be sent to
orphanage, that is residuary entry as held by the Supreme Court
in Dunlop India Ltd. Vs. Union of India (1976) 2 SCC 241,
Since the mosquito repellent, mat contains insecticide allethrin
chemicals, which is manufactured and sold under licence issued
under the Insecticides Act and it will fatally affect the nervous
system of mosquitoes, we are of the opinion that it can be
classified as an insecticide till it was specifically classified from
April 1, 1991 onwards. Govt. mosquito repellent mat as coming
specifically classified order entry 123 B from April 1, 1991
under item 85 from April 1, J992 making it a single point rate.

24. A learned Single Judge of this Court in the case of Commissioner
Trade Tax Vs. Priya Distributor Trade Tax Revision No. 334 of 1996
connected with Trade Tax Revision No. 338 of 1996, The Commissioner
of Trade Tax U.P. Vs. Priya Distributor, Ghaziabad considered
whether the Trade Tax Tribunal was justified in holding that Mosquito
Mats fall under the category of ‘insecticides’. The Court placed
reliance upon the decision of the Madras High Court and Orissa High
Court in the case of Transelektra Domestic Products (supra) and Sonic
Electrochem (supra) respectively arid held that Tribunal was justified
in holding that Mosquito Mats fall under category ‘insecticides’ and
liable to tax accordingly.

Special Leave Petitions No. 13187 of 2003 and 17018 of
2003 against the aforesaid decisions dated 20-2-2003 in TTR
No. 334 of 1996 and in TTR No. 338 of 1996 were filed. Both
the SLPs were dismissed on 23.2.2004 and the order passed
by Supreme Court is quoted below-

We see no reason to interfere. The special leave petitions
are dismissed.

Reckitt Benckiser Vs. CTD Indore (MP)
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However, in Commissioner of Trade Tax of Tax, U.P.
Lucknow Vs. Britania Agencies 2004 (36) STJ 67 and
Commissioner of Trade Tax U.P. Lucknow Vs. Hindu Superstore
2004 (36) STJ 76 another learned Single Judge of this Court
took a contrary view and held that “Kachuwa Chap Agarbatti”
was a Mosquito Repellent and not an ‘insecticide’ or ‘pesticide’.
In coming to the aforesaid conclusion the Court placed reliance
upon those decisions of the Supreme Court wherein it was held
that entries in sales tax should not be construed in any technical
sense but in a manner as understood in common parlance and
then concluded that “Good Knight” mats have been treated by
persons dealing with it as repellent’.

Having considered the submissions advanced by learned
Counsel for the parties, the material on record and examination
of the facts of these petitions, we find from the pleadings that
Articles/goods sold by the petitioners, though used as household
articles, is never the less house hold ‘insecticide’ which fact is
also mentioned on their products. The chemical composition
used in manufacturing the goods in question (though widely
known and popularly understood as Mosquito Repellent) is
allethrin which is an ‘insecticide. The petitioners are using
chemicals for manufacturing the finished goods which have been
treated as ‘insecticides’ and under the provisions of the
Insecticides Act, 1968 a certificate has been issued by
Government of India, Ministry of Agriculture which leave no
scope of doubt that allethrin which is used in the product sold
by the petitioners is ‘insecticide’. Insecticides Rules, 1971
provides for the manner of labelling. Labelling/packing of the
products of the petitioner is as per the afore-quoted Rule 19(4)
of the Rules.

25. D-Trans ‘allethrin’ and ‘pallethrin’ are used in manufacturing the
goods which have been described as household ‘insecticides’ on their
products as per the statutory requirement under Insecticides Act. In
the absence of any specific entry relating to Mosquito Repellent/
Mosquito Destroyer and at the same time there being an entry
mentioning ‘insecticides’, it can reasonably be said that an ordinary
person will ordinarily understand the product of the petitioners falling
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under category of the insecticides.
26. These facts coupled with the Principles enunciated in the

decisions referred to above leave us in no doubt that the products sold
by the petitioners are basically in the categories of ‘insecticides’
particularly in the absence of any indication in the Notification in
question.

27. It has, however, been urged by Sri Kesarwani, learned Counsel
for the Revenue that the petitioner applied for registration under
Section 8A of the Act ‘’Form 14" wherein in column 7 it has been
mentioned that the commodity traded is “Mosquito Repellent Mats/
Coils etc.”. Similarly under Section 7 of the Central Sales Tax Act,
1956, the petitioner applied for registration in Form-A wherein in
column 16 it has been mentioned that the purchase and sales of
“Mosquito Repellent Mats/Goils etc”.

28. We are, however, unable to persuade ourselves to hold that
merely because the petitioners have at various stages contended that
the product is described or commonly traded as ‘Mosquito Repellant’
it should not fall in the category of insecticides’. We would have
accepted such a contention if there was separate or specific exclusion
entry of Mosquito Repellant in the existing entry of ‘Pesticide &
Insecticide’. In that case there would have been no difficulty but in the
absence of specific mention as indicated above, the product in question
falls under the entry insecticides’. The percentage of ‘allethrin’ used
in the product is of no consequence at all, since it is admittedly an
‘insecticide’.

29. We entirely agree with the view taken by the Madras High Court
in Transelektra Domestic Products Pvt. Ltd. (supra), and by Kerala
High Court in Transelektra Domestic Products Private Ltd. (supra) The
learned Judge in M/s. Priya Distributor (supra) had also placed reliance
upon the said decisions.’”

06. In the present case, the same issue is involved and mosquito repellent
has been held to be an insecticide, not only by the Division Bench of
Allahabad High Court but, also by the Kerala High Court in the case of
Transelektra Domestic Products Private Limited Vs. The State of
Kerala & Others reported in 122 STC 229 and by the Madras High Court
in the case of Transelektra Domestic Products Private Limited &

Reckitt Benckiser Vs. CTD Indore (MP)
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Others Vs. Commercial Tax Officer reported in 1990 STC 436.
07. The mosquito repellent contains an insecticide and it not only repels the
mosquito but also is capable of killing the mosquito, and therefore, is covered
under the entry of insecticides and pesticides.
08. The Hon’ble Supreme Court in the case of Sonic Electrochem &
Another Vs. Sales Tak Officer and Others reported in (1998) 6 SCC
397, while dealing with Gujrat Sales Tax Act, 1969, has dealt with the similar
issue. Under the Gujrat Sales Tax Act, 1969, there was specific entry i.e.
Entry No.129 under Schedule II Part – A and the same reads as under:-

Sl.   Description of goods Rate of sales tax Rate of purchase
No. Act

129   Mosquito repellent Twelve paise in Twelve paise in the
the rupee rupee

09. In spite of there being a specific entry i.e. Entry No.129 dealing with
mosquito repellent, a claim was made by the assessee therein to treat the
entry as insecticide under Entry No. 98.
10. The Hon’ble Supreme Court was dealing with Jet Mat and has arrived
at a conclusion that there is a specific entry of mosquito repellent and once
there is a specific entry of mosquito repellent, tax has to be charged keeping
in view Entry No.129 and Jet Mat cannot be treated under the entry of
insecticides. Thus in short, in the aforesaid case, there were two specific
entries at Serial No.98 and 129 in respect of insecticides and mosquito
repellent and in those circumstances, as there was a specific entry of mosquito
repellent, Jet Mat was treated to be covered under the heading mosquito
repellent, whereas in the present case, there is no specific entry of mosquito
repellent under the Madhya Pradesh Entry Tax Act, 1976, and therefore,
as it contains an insecticide, it has to be treated within the ambit and meaning
of Entry 20 i.e. insecticides and pesticides.
11. Hence, the Madhya Pradesh Commercial Tax Appellate Board was
justified in coming to the conclusion that the applicant / Company was liable
to be taxed on the entry of mosquito repellent under Schedule II of the
Madhya Pradesh Entry Tax Act, 1976 within the meaning of Section 3 (1)
b of the said Act.

Thus, both the questions are answered in favour of the department. The
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mosquito repellent, mosquito mat and coils are repellent and they contain
insecticide, and therefore, they are to be treated covered under Entry 20
Schedule II of the Madhya Pradesh Entry Tax Act, 1976.

With the aforesaid, the present Tax Reference stands disposed of.
❏

(2019) 63 TLD 389 In the High Court of M.P.
Hon’ble Sanjay Yadav, J.
Om Trading Company

Vs.
Deputy Commissioner of State Tax & others

W.P. No. : 9885/2019
August 27, 2019

Deposition : In favour of department
GST - Registration - Issuance of invoice or bill without supply

of goods - Petitioner failed to prove his e-way transaction details,
therefore his registration has been cancelled - In absence of any
cogent documentary evidence to prove that the bills in question were
physically transferred from Agra to Gwalior, the High Court confirmed
the order of Deputy Commissioner and Appellate Authority.

Writ petition dismissed
Ms. Monica Mishra, learned counsel for the petitioner.
Shri S.P. Jain, learned Panel Lawyer for the respondent/State.

:: ORDER ::

Petitioner, a dealer registered under the Central Goods and Services
Tax Act, 2017, allegedly purchased 8100 Kg. Clarified Butter (Ghee)
through bill No. 53 on 31-7-2018 amounting to Rs. 23,49,000/- and 1000
Tin of Clarified Butter through bill No. 54 amounting to Rs. 40,50,000/- from
one M/s. Marco International, Kachari Ghat, Agra, who allegedly issued
e-way bill, was issued show cause notice on 5-10-2018 as it was found that
the bill was without supply of goods in violation of stipulations contained in
the Act of 2017. The notice was purportedly under Rule 21(b) of the Central
Goods & Services Tax Rules 2017 which mandates that the Registration
granted to the person is liable to be cancelled, if the person issued invoice
or bill without supply of goods or services in violation of the provisions of

Om Trading Co. Vs. Dy. CST (MP)
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the Act, or the rules made thereunder.
As the petitioner failed to prove his e-way bill transaction details, his

registration has been cancelled by order dated 9-1-2019; where against, the
petitioner preferred an appeal under Section 107 of the Act of 2017. The
Appellate Authority taking into consideration the entire facts on record affirm
the order passed by the Deputy Commissioner of State Tax, holding:-

""..... [m`m J`m oH$ gß]ßoYV AoYH$mar ¤mam [ßOr`Z oZaÒV oH$ {̀ OmZ{ H${ [yd© A[rbmWr©
H$m{ H$maU ]VmAm{ gyMZm[Ã oXZmßH$ 5-10-2018 H$m{ Omar oH$`m J`m Wm & VÀ[ÌMmV oXZmßH$
9-1-2019 H$m{ A[rbmWr© H$m [ßOr`Z oZaÒV oH$`m J`m h° & [ßOr`Z oZaÒVrH$aU H$m _˛ª`
AmYma oS>flQ>r H$o_ÌZa (od.AZ˛.em.) dmoUo¡`H$ H$a a|O E, AmJam H$m [Ã oXZmßH$ 29-
8-2018 h°, oOg_| oS>flQ>r H$o_ÌZa (od.AZ˛.em.) dmoUo¡`H$ H$a a|O E, AmJam ¤mam
A[rbmWr© _{gg© Am{_ Q≠{qS>J H$Â[Zr H${ gß]ßY _| `h ‡oVd{oXV oH$`m J`m h° oH$ CZH${ ¤mam
_{gg© _mH$m} BßQ>aZ{eZb AmJam g{ _mb X{er Kr H´$_eï È[ {̀ 2349000/- Edß È[ {̀
4050000/- o]b H´$_mßH$ 53 oXZmßH$ 31-7-2018 Edß o]b H´$_mßH$ 54 oXZmßH$ 31-
7-2018 g{ H´$` H$aZm Xem©̀ m h° & AmJam H${ odH´${Vm Ï`dgmB© _{gg© _mH$m} BßQ>aZ{eZb AmJam
H${ ¤mam od^mJr` [m{Q>©b [a _˛ª` Ï`dgm` ÒWb H${ AoVoa∫$ VrZ A›` ÒWmZm| [a ^r Jm{Xm_
Km{ofV oH$ {̀ J {̀ h¢ oOZ_| g{ H${db Edß ÒWmZ [a hr \$_© H$r Ï`dgmo`H$ JoVodoY`mß hm{Zm
[mB© JB© VWm odH´${Vm Ï`dgmB© _{gg© _mH$m} BßQ>aZ{eZb, AmJam H$r OmßM H${ g_` C∫$ _mh
g{ gß]ßoYV H$m{B© oZ`o_V ‡[Ã Zht [m {̀ J {̀ & BgH${ Abmdm _{gg© AmJam-Ωdmob`a [mWd{O
‡m.ob. OmOd Q>m{bflbmOm, g¢̀ m, AmJam g{ oS>flQ>r H$o_ÌZa, dmoUo¡`H$ H$a a|O, AmJam
¤mam gyMZm ‡mflV H$r JB© oOgH${ AZ˛gma C∫$ dmhZ oOZH${ oH$ dmhZ H´$_mßH$ H´$_eï UP
83 T 0223 Edß dmhZ H´$_mßH$ HR 63 A 3341 h¢, oZYm©oaV oVoW H$m{ Q>m{bflbmOm g{ [mg
Zht h˛E h¢ & Bgg{ Ò[Ô h° oH$ H´${Vm odH´${Vm Xm{Zm| Ï`dgmB`m| ¤mam H${db ‡[Ãm| H$m AmXmZ-
‡XmZ oH$`m Om ahm h° & dmÒVd _| _mb H$m H$m{B© [oadhZ Zht oH$`m Om ahm h° & .....

A[rbmWr© ¤mam _mb g{ gß]ßoYV Om{ H$mJOmV ‡ÒV˛V oH$ {̀ h¢ CZg{ _mb H$m dmÒVodH$
AmXmZ-‡XmZ oH$`m OmZm ‡_moUV Zhr hm{Vm h° & ghm`H$ Am ˛̀∫$, am¡`H$a, Ωdmob`a d•V
VrZ H${ oZX}e [a am¡`H$a oZarjH$, Ωdmob`a d•V VrZ ¤mam ‡ÒV˛V ‡oVd{XZ oXZmßH$ 5-12-
2018 Edß [ßMZm_m _| Xoe©V [V{ [a A[rbmWr© H$m Ï`dgm` gßMmobV hm{Zm ‡VrV hm{Vm h°
oH$›V˛ CZH${ ¤mam C∫$ gßÏ`dhma H${ gß]ßY _| H$m{B© ‡oVd{XZ Zhr oX`m J`m h° & gj_ AoYH$mar
¤mam A[rbmWr© H${ ‡H$aU _| oS>flQ>r H$o_ÌZa, dmoUo¡`H$ H$a a|O, AmJam H${ ‡oVd{XZ H${
AmYma [a [ßOr`Z oZaÒV oH$`m J`m h° & oOg_| CZH${ ¤mam odH´${Vm Ï`dgmB© _{gg© _mH$m}
BßQ>aZ{eZb AmJam H${ Ï`dgm` ÒWb H$r OmßM H$r JB© VWm [m`m J`m oH$ odH´${Vm ¤mam _mb
H$m dmÒVodH$ odH´$` Zhr oH$`m J`m h° & dmÒVodH$ Í$[ g{ _mb H$m AmXmZ-‡XmZ Z H$aV{
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h˛E H${db ‡[Ãm| H$m AmXmZ-‡XmZ oH$`m J`m h° VWm Q>m{bflbmOm AmJam-Ωdmob`a [mWd{O
‡m.ob. OmOd g¢̀ m, AmJam H${ oaH$mS>© _| ^r C∫$ dmhZm| H$m oZYm©oaV oVoW H$m{ dhmß g{ oZH$bZm
Zht [m`m J`m h° &''

Pertinent it is to note at this stage that before initiating proceeding against
the petitioner, an information was received from the Deputy Commissioner,
Commercial Tax, Range- A, Agra, whereby following information was sent
to Joint Commissioner, Sales Tax, Gwalior:-

""oZd{XZ h° oH$ Bg BH$mB© H${ ¤mam gd©lr _mH$m} B Q>aZ{eZb, 4/276/2, H$Mhar KmQ>, AmJam
G.S.T.N. 09ADGPJ5853K1Z4 gd©lr _°H$ EJ´m{\$yS>, AmJam VWm gd©lr O` oed
B Q>aZ{eZb, AmJam H$r od.AZ˛.em. OmßM oXZmßH$ 31-7-2018 H$m{ C¿MmoYH$moa`m| H${
oZX}eZ _| H$r J`r Wr & gd©lr _mH$m} B Q>aZ{eZb, AmJam H${ ¤mam od^mJr` [m{Q>©b [a _˛ª`
Ï`m[ma ÒWb H${ AoVoa∫$ VrZ A›` ÒWmZm| [a ^r Jm{Xm_ Km{ofV oH$ {̀ J {̀ h¢ oOZ_| g{ H${db
EH$ ÒWmZ [a hr \$_© H$r Ï`m[moaH$ JoVodoY`mß hm{Vr [m`r J`r & C∫$ Ï`m[mar H${ ¤mam Am[H${
AoYj{Ã H${ Ï`m[mar gd©lr Am{_ Q≠{qS>J H$Â[Zr Ωdmob`a G.S.T.N. 23ADFPA8684G1ZM
VWm gd©lr lr Or B Q>aZ{eZb, Ωdmob`a, G.S.T.N. 23ACWFS5780P1ZO H$m{
oXZmßH$ 31-7-2018 _| oZÂZ ‡H$ma o]H´$r oH$`m OmZm ‡Xoe©V oH$`m J`m h° :-

S. 
No. 

To GSTIN & 
Name 

EWB 
No. 

& Dt. 

Doc 
No. 
& 
Dt. 

Assess 
Val. 

Tax 
Val. 

HSN 
Desc. 

Truck 
No. 

01 23ADFPA868 
4G1ZM/OM 
TRADING 
COMPANY, 
GWALIOR 

421019 
927175- 
31-7-
2018 

53- 
31-
7-
2018 

23490 
00 

2818 
80 

LOOSE 
DESHI 
GHEE 

UP 
83 - 
T- 
0223 

02 23ADFPA868 
4G1ZM/OM 
TRADING 
COMPANY, 
GWALIOR 

491019 
930989- 
31-7-
2018 

54- 
31-
7-
2018 

40500 
00 

4860 
00 

DESHI 
Ghee 

HR 
63 - 
A - 
3341 

03 23ACWFS7 
80P1ZO/ 
M/S SHREE 
JEE 
INTERNAT 
IONAL, 
GWALIOR 

491019 
937667- 
31-7-
2018 

57- 
31-
7-
2018 

39000 
00 

4680 
00 

DESHI 
Ghee 

RJ  
05 - 
GA- 
6572 

 

Om Trading Co. Vs. Dy. CST (MP)
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O]oH$ OmßM H${ g_` C∫$ _mb H${ gÂ]›Y _| H$m{B© oZ`o_V ‡[Ã Zhr [m {̀ J {̀ & BgH${
AoVoa∫$ _{. AmJam Ωdmob`a [mWd{O ‡m.ob., OmOD Q>m{b flbmOm, g¢̀ m, AmJam g{ ‡mflV
gyMZm H${ AZ˛gma C∫$ dmhZ oZYm©oaV oVoW H$m{ Q>m{b flbmOm g{ Zhr oZH$b{ h¢ oOgg{ `h
Ò[Ô h° oH$ H´${Vm-odH´${Vm Xm{Zm| H$r Ï`m[moa`m| H${ ¤mam H${db ‡[Ãm| H$m AmXmZ-‡XmZ oH$`m
Om ahm h° dmÒVd _| _mb H$m{ H$m{B© [oadhZ Zhr oH$`m Om ahm h° & `hmß `h ^r CÎb{IZr`
h° oH$ od^mJr` [m{Q>©b [a OmßM [a [m`m J`m oH$ _{. _mH$m} B Q>aZ{eZb H${ Òdm_r lr AßH$˛a
O°Z h°, gd©lr lrOr B Q>aZ{eZb Ωdmob`a _| lr_Vr a{Im O°Z Om{ gd©lr _mH$m} B Q>aZ{eZb
H$r ‡m{[amBQ>a h° VWm gd©lr Am{_ Q≠{qS>J H$Â[Zr, Ωdmob`a _| lr_Vr AßOy AJ´dmb, Om{ gd©lr
Am{_ \$yS> ‡m{S>∑Q> _| gmPrXma h¢ VWm CZH${ ^mB© gd©ar _°H$ EJ´m{ _| ‡m{[amBQ>a h¢, H${ Òdmo_Àd
_| Mb ahr h° & Bg ‡H$ma AmJam d Am[H${ AoYj{Ã H${ Ï`m[moa`m| H${ ¤mam o_bH$a H$am[dMZ
oH$`m Om ahm h° & AVï Am[ A[Z{ ÒVa g{ A[Z{ AoYj{Ã H$r \$_m} H$r OmßM H$amV{ h˛̀ { Bg
H$m`m©b` H$m{ ^r AdJV H$amZ{ H$r H$•[m H$a| &''

It is this information which led the Competent Authority to initiate
proceeding for cancellation of registration and passing an order of cancellation
after affording opportunity of hearing to the petitioner.

When the impugned order is tested on the anvil of material on record
and in absence of any cogent documentary evidence to prove that the bills
in question were physically transferred from Agra to Gwalior, this Court does
not find any error in the judgment rendered by the Deputy Commissioner
as well as Appellate Authority, as would warrant any indulgence.

Consequently, petition fails and is dismissed. No costs.
❏

(2019) 63 TLD 392 In the High Court of Chhattisgarh
Hon’ble P.R. Ramachandra Menon, CJ &  Parth Prateem Sahu, J.

MSP Sponge Iron Ltd. & Other
Vs.

State of Chhattisgarh & Others
Writ Petition (T) No. : 92 of 2012

Shri Bajrang Power and Ispat Ltd. & Other
Vs.

State of Chhattisgarh & Others
Writ Petition (T) No. : 36 of 2013

October 4, 2019
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Deposition : In favour of Petitioner
Legitimate Expectation - Curtailing the benefit of Investment

Subsidy, which ought to have been extended on the strength of the
original Industrial Policy 2004-2009 and declared in the Investment
Subsidy Rules, 2005 is not correct or proper - The High Court
declared that the Petitioners are entitled to have the benefit of
Investment Subsidy to an extent of 25% of the infrastructure cost,
subject to a ceiling of the Sales Tax / VAT / CST paid in the State
for the first ‘five’ years.

Writ petition allowed
It was never open for the State to have turned its back on such

entrepreneurs, curtailing their benefits as flowing from the Offer / Policy
/ Rules / Agreement, as originally provided.

The clock cannot be reset to have a level playing field. The belated
wisdom or the eagerness to have more profit for the State by fixing an
“additional cap” in respect of the quantum of Investment Subsidy is not
liable to be considered as mistake to be rectified in public interest, but
for re-writing the terms of contract. The State, in its attempt to generate
revenue, can tap any source, but care has to be taken, to see that the
source itself is not let to be dried up.

We are of the view that the Petitioners have made out a case that
they were having ‘Legitimate Expectation’ to have had the benefits
flowing from the Industrial Policy for year 2004-2009 and incorporated
as part of the Rules notified and existed throughout the Policy period.
This is more so since, similar terms of benefit were offered in the
Industrial Policy originally notified for the period 2001-2006, in respect
of which, no plea is raised from the part of the State as to any mistake
having occurred therein. Admittedly, the said Policy was prematurely
terminated and a new Policy was introduced for the period 2004-2009;
when also the need to fix any “additional capping of benefit” was never
felt by the Government. As such, the explanation now offered from the
part of the Government, that it was only a mistake, which required to
be rectified in ‘public interest’ does not hold any water at all.

In the above facts and circumstances, we are of the firm view that
the course of action pursued by the Respondent-State in the case of the
Petitioners herein, curtailing the benefit of Investment Subsidy, which

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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ought to have been extended to them on the strength of the original
Industrial Policy 2004-2009 and declared in the Investment Subsidy
Rules, 2005 (as originally notified in the Gazette) is not correct or proper.
It is declared that the Petitioners are entitled to have the benefit of
Investment Subsidy to an extent of 25% of the infrastructure cost,
subject to a ceiling of the Sales Tax / VAT / CST paid in the State for
the first ‘five’ years. In the said circumstances, all the orders /
proceedings passed in the case of the Petitioners, insofar as they stand
against said declaration are set aside. The Respondents are directed to
compute the benefits based on the investments made as per the terms
of the Industrial Policy 2004-2009 and the relevant Rules as originally
notified and given effect to as per the terms of the Agreement executed
in between. This shall be done, issuing necessary Certificate so as to
enable the Petitioners to avail the benefit as above as expeditiously as
possible; at any rate, without ‘two months’ from today.

Considering the persuasive submission made by the learned
Advocate General, that the State might be permitted to set off the
subsidy amount to be disbursed to the Petitioners against subsequent
/ remaining the tax liability to be cleared by the Petitioners, considering
the totality of the facts and circumstances involved, we permit the
Respondents-State to set off / adjust the investment subsidy payable to
the Petitioners, against the tax liability to be cleared by the Petitioners
in respect of any past, present or future transactions.

The writ petitions are allowed.
Cases referred :
* Col. A.S. Sangwan Vs. Union of India and Others, 1980 (Supp) SCC 559
* D.C.M. Ltd. and Another Vs. Union of India and Another, (1996) 5 SCC

468
* Kasinka Trading and Another Vs. Union of India and Another, (1995) 1

SCC 274
* Kusumam Hostels Pvt. Ltd. Vs. Kerala State Electricity Board and Others

(2008) 13 SCC 213
* Manuelsons Hostels Private Limited Vs. State of Kerala and Others

(2016) 6 SCC 766
* MRF Ltd. Vs. Assistant Commissioner (Assessment), Sales Tax and

Others (2006) 148 STC 225 (SC)
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* P.T.R. Exports (Madras) pvt. Ltd. and Others Vs. Union of India and
Others, (1996) 5 SCC 268

* State of Chhattisgarh and Another Vs. V.M. Extrusions Pvt. Ltd. and Anr.
(2014) 53 TLD 215

* State of Orissa and Others Vs. Mangalam Timer Products Ltd. (2004)
1 SCC 139

Shri Neelabh Dubey and Mrs. Smiti Sharma, Advocates for the petitioner.
Shri S.C. Verma, Advocate General and Shri Vikram Sharma, Deputy
Government Advocate for the respondent.

:: CAV JUDGMENT ::

The Judgment of the Court was delivered by P.R. RAMACHANDRA
MENON, CJ. :
1. Following are the important questions to be considered and answered
in these writ petitions :
(a) Can the State turn its back on the entrepreneurs (who set up the

industries based on the promise as to the concessions to be extended
in terms the Industrial Policy for the year 2004-2009) withdrawing the
benefits after the expiry of the Policy period and after giving shape to
and commencement of a new Industrial Policy for the period 2009-
2014; unilaterally re-writing the terms of the expired Policy and the
relevant Rules, to deny/curtail the benefits under the former Policy and
retract from the promise already made?

(b) Can the exercise pursued by the State be accepted as ‘rectification of
mistake’, as sought to be projected by them ?

(c) Can such a deviation / correction as to the change in Policy be upheld
in respect of the past transactions ?

(d) Is it not hit by the principles of ‘Legitimate Expectation’ and ‘Promissory
Estoppel’ ?

2. Apart from the question of law, it may be necessary to advert to the
sequence of events as well, at least to a limited extent, so as to make a proper
analysis and appreciation on the issues involved. This is more so, since the
Petitioners have raised the plea of ‘legitimate expectation’ and ‘promissory
estoppel’ in these cases; thus, necessitating scrutiny as to whether the pre-
conditions to have the said principles attracted stand established ?
3. The State of Chhattisgarh was formed in the year 2000, in terms of the
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Madhya Pradesh Re-Organization Act, 2000. Being one among the rich
States in the country in terms of mineral and forest resources, with a large
extent of untapped potential for industrialisation, the Government felt the
immediate necessity to initiate the process of rapid economic and social
growth. It was accordingly that an Industrial Policy ‘2001-2006’ was
formulated for ‘five years’ period with intent :
• To attract large investments in core sector and downstream

industries;
• To become the power hub in India - by promoting low cost pithead

thermal power plants; and
• To build on locational advantages to develop the State into a

regional logistics and transshipment hub.
4. Four broad strategies were identified by the State for its industrial
development as :
(i) Cluster based industrial development;
(ii) Good governance and excellent infrastructure;
(iii) Improving the competitiveness of small scale industries;
(iv) Directed incentives.

Under strategy No.(i) ‘Cluster based industrial development’, with
reference to the competitive advantages of the State, the Government
identified ‘five’ such areas that would be focused, welcoming investments in
any other areas as well, by entrepreneurs.
5. Mineral based industries (Iron and Steel) were one among the ‘five’
identified areas for investment. Based on the extent of investment, the
industries were classified and various concessions / incentives were provided.
In the cases of ‘Mega Projects’ (where investment in the fixed assets is in
excess of Rs.100 crores) the concession / assistance provided was to the
extent of 25% of the infrastructure cost, subject to a maximum of 5 years’
sales tax payment. In addition to that, various other concessions, like
Electricity duty exemption, exemption from Entry tax, exemption from
payment of Stamp duty and such other benefits were also provided to attract
the investors.
6. In consideration of the said offer/promise, the Petitioner-Company in
WPT No. 36/2013 engaged in the manufacturing / processing of minerals
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to produce sponge iron, steel billets / blooms, ferro alloys and captive
generation of power etc. set up a manufacturing unit at a rural village Borjhara
Industrial State, Urla and Guma, Raipur. Though the said Industrial Policy
was for a period of 5 years, the State, for some reasons, terminated it
prematurely and brought out a new Industrial Policy for the period ‘2004-
2009’, to be effective from 1-11-2004. According to the Petitioner, there
was no much difference between the two policies in terms of concessions
and an option was given to the entrepreneurs who set up the units based
on the Policy ‘2001-2006’ and started commercial production after 1-11-
2004, either to continue under the said policy or to have the benefits flowing
from ‘2004-2009’ Policy. Since the new Policy (2004-2009) also extended
exactly similar benefits, the Petitioner- Company in WPT No. 36/2013 opted
to have the new Policy, to govern the benefits payable.
7. It is the case of the Petitioner in WPT No. 36/2013 that they had
invested huge amounts and set up the unit, in terms of the above Policy. As
per Phase-I, the investment was to the tune of 155 crores and for Phase-
II, it was to be 400 crores. Copies of both the above policies are placed
for perusal of this Court. It is pointed out that the said Petitioner started
commercial production, after completing the 1st Phase, on 28-5-2005.
8. The main objective of the Industrial Policy ‘2004-2009’, as provided
under the Head ‘Preface’, in Clause 1.3 is as follows :

“......... 1.3. The main objective of the new Industrial Policy is to add
maximum value to State’s abundant natural resources within the state
itself, and create maximum employment opportunities by setting up
industries in all its districts across the state. To attract industrial
investment in the state, the Policy attempts at providing necessary
infrastructure for investment, reducing the cost of production for the
investor and ensuring an investor friendly administration. Towards this
end, special importance has been given to private sector participation
....”

9. This is further highlighted under ‘Clause 2’ as given below :
“2. Objectives :
2.1 To create additional employment opportunities by accelerating

the process of industrialisation in the state.
2.2 To create enabling environment for ensuring maximum value

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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addition to the abundant, locally available mineral and forest based
resources.

2.3 To ensure balanced regional development by attracting industries
in the economically backward areas of the state.

2.4 To ensure participation of scheduled castes, scheduled tribes and
other weaker sections in the development process.

2.5 To make industrial investments in the state competitive vis-a-vis
other states in the country.

2.6 To promote private sector participation for creation of industrial
infrastructure in the state.

2.7 To create an enabling environment for increasing industrial
production, productivity and quality upgradation to face the challenge
of competition emerging from economic liberalisation.”

On the basis of the extent of investment, the industries were also
classified into ‘four’ different categories, as provided under Clause 4.4.4 in
the following manner.

(i) Small scale industries - As defined by the Government of India
from time to time;

(ii) Medium-Large industries - Industries with total capital
investment up to Rs. 100 crore except the small scale industries;

(iii) Mega projects - Large industries with total capital investment
between Rs. 100 crore and Rs. 1000 crore; and

(iv) Very large industries with total capital investment of over Rs.
1000 crores.”

10. Based on the Industrial Policy as above, the State Government issued
a notification dated 18-8-2005, whereby the Chhattisgarh State Infrastructure
Cost Fixed Capital Investment Subsidy Rules, 2004 (for short, ‘the Rules,
2004’) (Annexure-P/2) were framed and published with retrospective effect
from 1-11-2004. As per the above Investment Subsidy Notification / Rules,
the Petitioner-Company was entitled for a subsidy adjustment / reimbursement
of 25% of the infrastructure cost for establishing industry outside industrial
area, upto a maximum amount equivalent to the amount of commercial tax
/ central sales tax paid in the State for 5 years. It is also the case of the
Petitioner that, by virtue of the attractive incentives under the Industrial Policy
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/ Rules, the Petitioner expanded and diversified the industry, commissioning
production in the Steel Melting; making an additional investment of Rs.100
crores, against the proposed investment of Rs.400 crores in the 2nd Phase;
thus taking the total investment to Rs. 255 crores.
11. As revealed from the facts and figures, Annexure-P/4 certificate of
commercial production was issued by the competent authority on 13-4-2006
and the Petitioner-Company was given registration by the Directorate of
Industries as per Annexure-P/5 certificate on 14-6-2007, as to the investment
of Rs.155 crores. The Petitioner pointed out that the registration was only
in respect of ‘1st Phase’ and that the Petitioner had proposed to invest a
further sum of Rs.400 crores in the ‘2nd Phase’, with the total investment
of Rs.555 crores. Hence the Petitioner requested, as per Annexure-P/6
application, that appropriate correction was to be made in the registration
certificate. It is however conceded that the 2nd Phase was dropped and the
Petitioner is continuing with the ‘1st Phase’ alone.
12. As per Annexure-P/7 certificate dated 23-2-2010, the competent
authority has issued an eligibility certificate to the Petitioner, whereby it was
entitled to avail subsidy under the ‘Fixed Capital Investment Subsidy
Scheme’, which was valid for the period from 5-4-2005 to 4-2-2010.
However, the Respondents took a ‘U-turn’ and issued Annexure-P/9
Notification dated 10-8-2011, virtually curtailing the benefit of concession
payable under the Investment Subsidy Scheme, whereby the maximum limit
(which was originally fixed as 25% of the investment subject to a maximum
of 5 years’ sales tax paid) was restricted as ‘Rs.3 crores’. The position was
intimated to the Petitioner as per Annexure-P/8 letter dated 6-9-2011, which
made the Petitioner to raise strong objection vide Annexure-P/10 dated 11-
10-2011. Thereafter, the Respondents/State amended the Investment Subsidy
Rules, which were brought into force w.e.f. 18-8-2005, as per Annexure-
P/11 Notification dated 20-3-2012; which made the Petitioner to submit
another detailed representation (Annexure-P/12) seeking to extend the
benefit as originally promised. This however did not give any positive results
and hence the writ petition, seeking to set aside Annexure-P/9 and Annexure-
P/11, besides seeking for a direction to the Respondents to grant subsidy
as per the Industrial Policy of 2004-2009, the Fixed Capital Investment
Subsidy Scheme and the Rules, 2004, i.e., to an extent of 25% of the total
investment of the infrastructure investment made by the Petitioner, subject
to a maximum of the Sales Tax paid in the State for 5 years.

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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13. Coming to WPT No. 92/2012, the Petitioner-Company is engaged in
the manufacturing/processing of minerals and selling Ferro Alloys products.
Based on the Industrial Policy as aforesaid (2004-2009), the Petitioner-
Company got attracted to the offer and accordingly, a manufacturing unit was
set up at rural village Manuwapali in District of Raigarh (Chhattisgarh). The
investment was below 100 crores and hence the unit of the Petitioner-
Company came within the classification of ‘Medium- Large Scale’ industries.
As per the Industrial Policy 2004-2009 and the relevant Rules notified by
the Government, the Petitioner is entitled for a subsidy adjustment /
reimbursement of 25% of the infrastructure cost for establishing the industry
outside industrial area, upto a maximum amount equivalent to the amount of
commercial tax / central sales tax paid in the State for 5 years. The Petitioner-
Company had also set up a Captive Power Generating Unit within the
premises and the investment made as on 10-10-2007 was to the tune of
Rs.50.5189 crores. Commercial production was started in one of the two
furnaces of the Petitioner- Company on 1-7-2006 and the other one, along
with Captive Power Plant of 12MW was put on such use on 10-10-2007,
as revealed from Annexure-P/4 certificates issued by the General Manager,
District Trade & Industries Centre, Raigarh. After commencement of
commercial production, the Petitioner-Company was granted registration for
getting the benefit of investment subsidy, by the competent authority, on 28-
1-2009 (which is produced along with Annexure-P/6 application dated 22-
6-2007) for granting the benefits. The application preferred by the Petitioner-
Company for granting industrial subsidy was approved by the State Level
Committee of the Government in the 15th meeting held on 14-5-2010, to
tune of Rs. 6,08,39,669/- and it was communicated to the Petitioner as per
Annexure-P/7 letter dated 24-6-2010 so as to facilitate disbursement of the
investment subsidy. As per the relevant provisions in the Rules, an agreement
had to be executed; which accordingly was done on 12-8-2010 as borne
by Annexure-P/8, wherein the extent of benefit payable to an extent of 25%
of the infrastructure cost, subject to maximum of Rs.6,08,39,669/- being the
equivalent amount of Commercial Tax / Central Sales Tax paid in the State
in first 5 years, was specifically mentioned.
14. Despite completion of the procedural formalities to get disbursement of
the investment subsidy, no steps were pursued by the Respondents to effect
the payment. The Petitioner-Company preferred several representations as
borne by Annexure-P/9. On 10-8-2011, Annexure- P/1 Notification was
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issued by the Government and it was published in the Gazette dated 23-9-
2011, whereby sub-clauses B and C of Clause 2 in Annexure 4 of the
Industrial Policy 2004-2009 were amended by fixing an ‘additional cap/
ceiling’ to the amount of subsidy payable under the Policy to various
categories of industries, with retrospective effect from 1-11-2004. By virtue
of the said modification, the maximum subsidy payable in the case of ‘Medium
- Large Scale’ industries (as of the Petitioner) was capped at Rs. 90 lakhs,
mentioning in the Notification, that it was “inadvertently not inserted earlier”.
This was sought to be objected by the Petitioner-Company who attended
the 18th State Level Committee Meeting of the Government of Chhattisgarh
held on 1-2-2012 and pointed out the arbitrariness in the change brought
about after expiry of the Policy period 2004-2009; simultaneously insisting
for payment of subsidy/benefit as assured under the original scheme.
Annexure-P/10 representation was also submitted on 8-2-2012 in this
regard, but, without any application of mind, the Respondents issued two
letters dated 11-5-2012 (Annexure-P/11), intimating the Petitioner that, in
view of Annexure-P/1 Notification dated 10-8-2011, the Infrastructure
Subsidy claim of Rs. 6,08,39,669/- of the Petitioner-Company approved in
the 15th State Level Committee meeting held on 14-5-2010 was rejected
and that the Petitioner Company’s claim for benefit was revised and limited
to Rs.85,46,301/-. According to the Petitioner, it was wrongly mentioned
in the said letters (Annexure-P/11) that the Company’s representative had
‘consented’ to such revision in the 18th SLC meeting held on 1-2-2012, as
there was no need, necessity or requirement for the Petitioner to have
expressed any such ‘consent’, sacrificing the vested / accrued rights of the
Petitioner. The position was made clear by the Petitioner as per Annexure-
P/12 dated 24-5-2012, addressed to the Commissioner (Industries)
Government of Chhattisgarh. In terms of Annexure-P/1, the Respondent-
State has also amended the Infrastructure Subsidy Rules as per Annexure-
P/13 Notification dated 20-3-2012, intending to give a legal colour to the
capping of benefits with effect from retrospective date. It is pointed out that
the Petitioner has already satisfied a total sum of Rs. 7,48,94,544/- towards
the Value Added Tax (VAT) and Central Sales Tax (CST) for the years 2006-
2007 to 2010-2011 and has contributed much to the economic growth of
the State; besides providing employment to a large extent. By virtue of the
Policy which governed the field during the years 2004-2009 the Petitioner-
Company is entitled to get the subsidy of Rs.6,08,39,669/- for the period
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of 5 years, out of the total sum of Rs.7,48,94,544/- already satisfied towards
the tax. It is in the said background, that the Petitioner- Company has moved
this Court, challenging the impugned proceedings i.e. Annexures-P/1, P/11
and P/13 and seeking a direction to the Respondents to grant subsidy /
adjustment certificate for infrastructure subsidy of Rs.6,08,39,669/- in
respect of the investments made by the Petitioner in the project.
15. The Respondent-State has filed a return seeking to sustain their action
and pointing out that, even in the case of the ‘Small Scale Industries’, capping
of the benefits for infrastructure subsidy was there; which however was
omitted to be incorporated in the Industrial Policy 2004-2009, in respect
of the ‘Medium-Large’ and ‘Mega Industries’. This mistake was noted only
later and immediately, the matter was placed for consideration in the Cabinet,
who granted the approval to make necessary corrections and it was
accordingly, that the mistake was rectified. It is pointed out that the
rectification of mistake has been effected in ‘public interest’ and to protect
the revenue of the State, which inadvertently was to be passed on to the
hands of the entrepreneurs.
16. Shri Neelabh Dubey and Mrs. Smiti Sharma, learned counsel, who
addressed the Court on behalf of the Petitioners made submission with
reference to the facts and figures brought on record and the relevant
provisions of law. They also placed reliance on the principles of ‘Legitimate
Expectation’ and Promissory Estoppel’. Reliance was sought to be placed
on various rulings of the Apex Court in this regard, as reported in (2016)
6 SCC 766 (Manuelsons Hostels Private Limited Vs. State of Kerala
and Others); [2006] 148 STC 225 (SC) (MRF Ltd. Vs. Assistant
Commissioner (Assessment), Sales Tax and Others); (2004) 1 SCC
139; (State of Orissa and Others Vs. Mangalam Timer Products Ltd.);
(2008) 13 SCC 213 (Kusumam Hostels Pvt. Ltd. Vs. Kerala State
Electricity Board and Others) and that of the Division Bench Judgment
of this Court reported in (2014) 53 TLD 215 (State of Chhattisgarh and
Another Vs. V.M. Extrusions Pvt. Ltd. and Anr.).
17. Shri Satish Chandra Verma, the learned Advocate General, appearing
on behalf of the Respondents/State, sought to justify the course of action
pursued by the Respondents, adding that, by virtue of the specific condition
incorporated under ‘Clause 16’ of the Agreement, it is open for the Governor
to impose ‘condition’ to safeguard the interest of the Government. The non-
mentioning of a clause fixing ceiling with regard to the investment subsidy
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payable in respect of Medium-Large scale and ‘Mega Industries, as
incorporated in the case of Small Scale Industries, was noted only later and
it was in the said circumstances, that the mistake was caused to be rectified
by placing the matter in the Cabinet, who approved the same; in turn leading
to the Notification / Rules under challenge. The learned Advocate General
submits that, loss to the exchequer involves ‘public interest’ and as such, the
course of action pursued is within the four walls of law and is not assailable
in the light of the ruling rendered by the Apex Court as noted below :
18. Reliance is sought to be placed by the learned Advocate General on
the verdict passed by Apex Court in D.C.M. Ltd. and Another Vs. Union
of India and Another, (1996) 5 SCC 468, paragraphs 6 and 7 of which
are relevant, and hence extracted below :

“6. We have considered the rival submissions. It is well settled that
the doctrine of promissory estoppel represents a principle evolved by
equity to avoid injustice and, though commonly named promissory
estoppel, it is neither in the realm of contract nor in the realm of
estoppel. The basis of this doctrine is the interposition of equity which
has always, proved to its form, stepped in to mitigate the rigour of strict
law. It is equally true that the doctrine of promissory estoppel is not
limited in its application only to defence but it can also found a cause
of action. This doctrine is applicable against the Government in the
exercise of its governmental public or executive functions and the
doctrine of executive necessity or freedom of future executive action,
cannot be invoked to defeat the applicability of this doctrine. It is
further well established that the doctrine of promissory estoppel must
yield when the equity so require. If it can be shown by the Government
or public authority that having regard to the facts as they have
transpired, it would be unequitable to hold the Government or public
authority to the promise or representation made by it, the court would
not raise an equity in favour of the person to whom the promise or
representation is made and enforce the promise or representation
against the Government or public authority. The doctrine of promissory
estoppel would be displaced in such a case because on the facts, equity
would not require that the Government or public authority should be
held bound by the promise or representation made by it (vide Union
of India v. Godfrey Philips India Ltd., 1985 4 SCC 369).

7. In this case we have found that the Government before refusing
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the incentive scheme of the year 1975 have taken into account various
factors including the decontrol of sale of sugar for the period from 16-
8-1978 to 17-12-1979. Further if the prayer of the appellants were
to be allowed, several lakhs of quintals of sugar will have to be released
as incentive levy-free sugar which otherwise meant for public distribution
system. We agree with the learned Judges of the High Court when they
observed that ‘the petitioners who availed of the resulting benefit due
to decontrol cannot in all fairness lay claim to be restored the benefit
of the incentives in full now over again though the basic premise became
non-existent. The benefit under the subsequent scheme in force from
15-11-1980 has already been accorded to them in full measure’.”

19. In D.C.M. Ltd. (supra), the appellants were owners of Sugar Factories.
The Central Government had promulgated the Sugar (Control) Order on 10-
6-1966, by which the sale of sugar by producers was controlled. In order
to mitigate the hardship caused to the sugar industry in establishing new sugar
factories and for effecting substantial expansions of the existing units, certain
incentives were declared by the Government. But later, there was a major
change in the Sugar Policy, by virtue of which the Control was lifted w.e.f.
16-8-1978. However, a modified Sugar Policy was brought about w.e.f. 17-
12-1979, providing for partial Control, by virtue of which, the extent / quota
of ‘levy-free sugar’ allocable as part of the concession under the ‘modified
Policy’ happened to be lesser than the earlier Policy. Hence the revised Policy
was challenged placing reliance on the principles of ‘Promissory Estoppel’
and sought to continue to grant the concession as it was being granted earlier.
20. In P.T.R. Exports (Madras) pvt. Ltd. and Others Vs. Union of
India and Others, (1996) 5 SCC 268, paragraphs 3 & 5 are stated as
relevant, which are reproduced below :

“3. In the light of the above policy question emerges whether the
Government is bound by the previous policy or whether it can revise
its policy in view of the changed potential foreign markets and the need
for earning foreign exchange? It is true that in a given set of facts, the
Government may in the appropriate case be bound by the doctrine
of promissory estoppel evolved in Union of India Vs. Indo-Afghan
Agencies [(1968) 2 SCR 366]. But the question revolves upon the
validity of the withdrawal of the previous policy and introduction of
the new policy. The doctrine of legitimate expectations again requires
to be angulated thus: whether it was revised by a policy in the public
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interest or the decision is based upon any abuse of the power? The
power to lay policy by executive decision or by legislation includes
power to withdraw the same unless in the former case, it is by malafide
exercise of power or the decision or action taken is in abuse of power.
The doctrine of legitimate expectation plays no role when the appropriate
authority is empowered to take a decision by an executive policy or
under law. The Court leaves the authority to decide its full range of
choice within the executive or legislative power. In matters of economic
policy, it is a settled law that the Court gives the large leeway to the
executive and the legislature. Granting licences for import or export
is by executive or legislative policy. Government would take diverse
factors for formulating the policy for import or export of the goods
granting relatively greater priorities to various items in the overall larger
interest of the economy of the country. It is, therefore, by exercise of
the power given to the executive or as the case may be, the legislature
is at liberty to evolve such policies.

5. It would, therefore, be clear that grant of licence depends upon
the policy prevailing as on the date of the grant of the licence. The
Court, therefore, would not bind the Government with a policy which
was existing on the date of application as per previous policy. A prior
decision would not bind the Government for all times to come. When
the Government are satisfied that change in the policy was necessary
in the public interest, it would be entitled to revise the policy and lay
down new policy. The Court, therefore, would prefer to allow free play
to the Government to evolve fiscal policy in the public interest and to
act upon the same. Equally, the Government is left free to determine
priorities in the matters of allocations or allotments or utilisation of its
finances in the public interest. It is equally entitled, therefore, to issue
or withdraw or modify the export or import policy in accordance with
the scheme evolved. We, therefore, hold that the petitioners have no
vested or accrued right for the issuance of permits on the MEE or
NQE, nor the Government is bound by its previous policy. It would
be open to the Government to evolve the new schemes and the
petitioners would get their legitimate expectations accomplished in
accordance with either of the two schemes subject to their satisfying
the conditions required in the scheme. The High Court, therefore, was
right in its conclusion that the Government are not barred by the
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promises or legitimate expectations from evolving new policy in the
impugned notification.”

21. With regard to judgment of the Apex Court cited from the part of the
State in P.T.R. Exports (Madras) Pvt. Ltd. (supra) the dispute was with
regard to the change in the ‘Export Policy’ brought about by the Government,
which was questioned by the Ready-made Garment Exporters, who sought
for the benefit as per the previous policy; raising the plea of ‘Legitimate
Expectation’. The Apex Court held that the Court cannot bind the Government
to stick to the previous Policy by invoking the doctrine of ‘Legitimate
Expectation’, unless the change in Policy is vitiated by mala fides or abuse
of power, which was to be specifically pleaded and proved to the satisfaction
of the Court. It was also held that the doctrine of ‘Promissory Estoppel’
would not apply in the given set of facts and circumstances.
22. In Col. A.S. Sangwan Vs. Union of India and Others, 1980 (Supp)
SCC 559, paragraph para 4 is mentioned as relevant, which is extracted
below :

“4. The policy statement of 1964 was, as we have earlier stated,
not issued under any rules or regulations or statute. The executive
power of the Union of India, when it is not trammelled by any statute
or rule, is wide and pursuant to its power it can make executive policy.
Indeed, in the strategic and sensitive area of Defence, courts should
be cautious although courts are not powerless. The Union of India
having framed a policy relieved itself of the charge of acting capriciously
or arbitrarily or in response to any ulterior considerations so long as
it pursued a consistent policy. Probably, the principle of equality which
interdicts arbitrariness prompted the Central Government to formulate
its policy in 1964. A policy once formulated is not good for ever; it
is perfectly within the competence of the Union of India to change it,
rechange it, adjust it and readjust it according to the compulsions of
circumstances and the imperatives of national considerations. We
cannot, as court, give directives as to how the Defence Minister should
function except to state that the obligation not to act arbitrarily and
to treat employees equally is binding on the Union of India because
it functions under the Constitution and not over it. In this view, we agree
with the submission of the Union of India that there is no bar to its
changing the policy formulated in 1964 if there are good and weighty
reasons for doing so. We are far from suggesting that a new policy
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should be made merely because of the lapse of time, nor are we
inclined to suggest the manner in which such a policy should be shaped.
It is entirely within the reasonable discretion of the Union of India. It
may stick to the earlier policy or give it up. But one imperative of the
Constitution implicit in Article 14 is that impression that it is acting by
any ulterior criteria or arbitrarily. This object is achieved if the new
policy, assuming government want to frame a new policy, is made in
the same way in which the 1964 policy was made and not only made
but made known. After all, what is done in secret is often suspected
of being capricious or mala fide. So, whatever policy is made should
be done fairly and made known to those concerned. So, we make
it clear that while the Central Government is beyond the forbiddance
of the court from making or changing its policy in regard to the
Directorate of Military Farms or in the choice or promotion of
Brigadiers, it has to act fairly as every administrative act must be done.”

23. The decision rendered by the Apex Court in Col. A.S. Sangwan
(supra) was a ‘service matter’ involving seniority among the officers
concerned, in connection with promotion as Brigadiers in the Directorate of
Military Farms. Referring to the factual aspects discussed therein, the Apex
Court held that in the absence of any statutory rules, ‘Policy decisions’ can
be changed by the Government at any time and a new ‘Policy’ can be laid,
provided it is not arbitrary or capricious. Though the above decision is not
applicable to the case in hand, it is adequate enough to hold that interference
is possible even in policy matters, if it is arbitrary or capricious.
24. In Kasinka Trading and Another Vs. Union of India and Another,
(1995) 1 SCC 274, paragraph 23 is projected as relevant, which is
reproduced below :

“23. The appellants appear to be under the impression that even if,
in the altered market conditions the continuance of the exemption may
not have been justified, yet, Government was bound to continue it to
give extra profit to them. That certainly was not the object with which
the notification had been issued. The withdrawal of exemption “in
public interest” is a matter of policy and the courts would not bind the
Government to its policy decisions for all times to come, irrespective
of the satisfaction of the Government that a change in the policy was
necessary in the “public interest”. The courts, do not interfere with the
fiscal policy where the Government acts in “public interest” and neither

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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any fraud or lack of bona fides is alleged much less established. The
Government has to be left free to determine the priorities in the matter
of utilisation of finances and to act in the public interest while issuing
or modifying or withdrawing an exemption notification under Section
25(1) of the Act.”

In the light of the above declarations, the learned Advocate General
asserts that the Petitioner cannot have any vested right with reference to the
plea of ‘Promissory Estoppel’ or ‘Legitimate Expectation’ and that the Policy
can be changed any time, adding further that, change of Policy in public
interest is to be upheld.
25. The doctrine of promissory estoppel was explained further by the Apex
Court in Kasinka Trading (supra). It was a case where the Appellants, who
were manufacturers of certain products (requiring ‘PVC resin’ as one of the
raw materials) were importing PVC resin from abroad, enjoying the benefit
of exemption from import duty under a Notification issued by the Government
on 15-3-1979, which was to be in force till 31-3-1981. But before expiry
of the said period, the Government issued another Notification on 16-10-
1980 under the same provision i.e. under Section 25 of the Customs Act,
withdrawing the exemption in ‘public interest’, which was under challenge
referring to the doctrine of ‘Promissory Estoppel’. It was explained from the
part of the Government that the exemption notification was issued with a view
to equalise the sale prices of the indigenous and the imported materials and
to make the commodity available to the consumer at a uniform price, keeping
in view the trends in supply of the material. Later, when it was found that
the international price of the product had fallen down, resulting in the import
prices to be lower than the ex-factory prices of the indigenous material, the
matter was re-examined by the Government and it was decided to withdraw
the Exemption Notification in ‘public interest’. It was in the said context, that
the element of public interest was held as weighed more, in turn, upholding
the action of the Government by the Apex Court. No such situation is brought
to our notice in the instant case, in respect of the Notification under challenge,
issued (in the year 2011) after expiry of the ‘Policy 2004-2009’; virtually
re-writing the terms of benefits offered under the earlier Policy, which had
served its purpose and come to an end.
26. The learned Advocate General submits that modification of the Industrial
Policy 2004-2009, effected in the year 2012, was a bona-fide exercise and
no plea of mala-fides has been raised by the Petitioners in this regard. It
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is contended that ‘public interest; is supreme and when there is a conflict
between the private interest and the public interest, the former shall yield to
the latter.
27. In response to this, the learned counsel for the Petitioners submit that
the ‘so-called public interest’ is not specifically pleaded or established and
further that the reliance sought to be placed on ‘Clause 16’ of the Annexure-
P/8 Agreement is wrong and misconceived. The said clause is having no
application to the case in hand, which has to be read and understood in the
light of ‘Clause 8’ of the very same agreement. The learned counsel also
points out that the extent of benefit payable has been clearly mentioned as
Rs.6,08,39,669/- in the said Agreement and the Agreement is binding
between the parties, which cannot be unilaterally sought to be resiled by the
Government. The learned counsel also submits that the decisions of the Apex
Court sought to be relied on by the State to deny the benefit of ‘Legitimate
Expectation’ / ‘Promissory Estoppel’ do not support the State action as clear
from paragraph 27 of Kusumam Hostels Private Limited (supra) which
clearly holds that the only exception is, when it is in public interest and also
in a situation where the legal position is something else. Both the circumstances
are not existing in the instant cases and hence the course of action pursued
by State is to be deprecated and the benefits flowing from the 2004-2009
Policy / Rules as it existed earlier should be restored and released in the cases
of the Petitioners.
28. With regard to the submission made by the learned Advocate General
seeking to place reliance on ‘Clause 16’ of Annexure-P/8 Agreement, to
sustain the course of action pursued by them in resetting the clock, it will
be worthwhile to have a look at the said provision, which is extracted below:

“16. The Governor may during the continuous of aid impose
such condition as may in its opinion be necessary or expedient
to safeguard the interest of the Government.”

At the very outset, it is to be noted that the said provision only enables
the Governor to impose ‘such condition as may be necessary or expedient
to safeguard the interest of the Government’ “during the continuance of
aid”. This presupposes of courses the extension / continuance of aid i.e. the
granting of concession as mentioned in the Agreement. The Agreement clearly
says under ‘Clause 8’, that the aggregate extent of benefit is to the tune is
Rs.6,08,39,669/-. The said clause reads as follows :

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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“8. In consideration of the Government agreeing to give to the
entrepreneur under the aggregate amount of (Six Crores eight lakhs
thirty nine thousand six hundred and sixty nine rupees only) as and by
way of the Infrastructure Development Capital Investment subsidy on
the entrepreneurs creating the fixed assets of Rs.243358677/- (Rupees
Twenty four Crores thirty three Lacs fifty eight Thousand six hundred
and seventy seven rupees only) for the purpose of the said unit at village
– Manuwapali, Post – Jamgaon, Raigarh (C.G.). The entrepreneurs
do and each of them both there by Government with the Governor
as under :-

1- xxx xxx xxx
2. xxx xxx xxx
3. xxx xxx xxx
4. xxx xxx xxx
5. xxx xxx xxx
6. xxx xxx xxx
7- The said sum of Rs.60839669/-(Six crores eight lakhs thirty nine

thousand six hundred and sixty-nine rupees only) or such part there
of as may have been till then paid by the Government to the
entrepreneurs shall became forthwith repayable by the entrepreneurs
to the Government in each and every of the following events namely:-

a- If any information furnished by the entrepreneurs in their
applications for the subsidy or otherwise however particularly
regarding the location fixed capital investment and production
capacity of the said unit prior to sanctioning of the said sum of
Rs. 60839669/-(Sixty crores eight lakhs thirty nine thousand six
hundred and sixtynine rupees only) as the subsidy in the incorrect
or false.

b- xxx xxx xxx
c- xxx xxx xxx
d- xxx xxx xxx
e- xxx xxx xxx
f- xxx xxx xxx
g- xxx xxx xxx
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The said extent of benefit is segregated to be paid under ‘five’ different
years, to the extent as mentioned in the table given in the Annexure-P/3
Notification issued on 18-8-2005. To make it more clear, when the payment
of aid is being continued, if the Governor is of the opinion that it is necessary
or expedient to safeguard the interest of the Government in continuing the
said aid, it is possible for imposing ‘such condition as may be necessary’ to
continue the aid. This does not mean that the Government is at liberty to re-
write the terms of the contract or totally vary / withdraw / curtail the benefits
already agreed to be paid, as now sought to be effected.
29. From the above discussion, it is clear that there is no dispute with regard
to the sequence of events. It was based on the specific need felt of the newly
formed State that the ‘Industrial Policy (2001-2006’, later substituted by
2004-2009) was formulated and notified inviting entrepreneurs to set up
industries in the State to achieve rapid economic growth offering to make
use of the advantages available in the State and the concessions assured. This
offer was acted upon by the Petitioners to set up the industries, making huge
investments under the firm belief that they were entitled to have the benefit
of investment subsidy to an extent of 25% of the infrastructure cost, subject
to maximum of the Sales Tax / CST paid in the State during the first ‘five’
years. The open invitation in this regard having been accepted on the strength
of the consideration offered (in the nature of concessions) it became a
concluded contract, which got crystallised by virtue of specific terms
incorporated in the Agreement executed in this regard. No tenable ground,
sustainable in the eye of the law, is pointed out from the part of the State
to make the said Agreement void or voidable in any manner. Obviously, there
is a cap / ceiling fixed already with regard to the extent of benefit payable
as per the Industrial Policy notified at the first instance, as incorporated in
the Rules notified subsequently, to the effect that it would be 25% of the
infrastructure cost made by the entrepreneurs subject to maximum of the
Sales Tax / CST paid in the State for the first ‘five’ years.
30. As illustrated in the case of the Petitioner-Company in WPT No. 92/
2012, they had already effected payment of a total tax of Rs.7,48,94,544/
- during the first ‘five’ years from 2006-2007 to 2010-2011; but by virtue
of the cap as contained in Industrial Policy of 2004-2009 / Investment
Subsidy Rules as originally notified, they are entitled to have a maximum
benefit of only Rs.6,08,39,669/- as accepted by the State Level Committee
in the 15th meeting held on 14-5-2010 as discernible from Annexure-P/7,

MSP Sponge Iron Vs. State of Chhattisgarh (CG)
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which in turn has been incorporated specifically at different places in
Annexure-P/8 Agreement executed between the Petitioner-Company and the
Government. This crystallised benefit becomes an ‘accrued right’ which
cannot be taken away on a later date; that too years after expiry of the tenure
of the ‘Industrial Policy 2004-2009’, simply stating that it was only a
‘mistake’ which was to be rectified.
31. The issue can be approached from a different angle as well. There is
no dispute to the fact that ‘Policy’ can always change and need not be static.
Change of Policy in ‘public interest’ has necessarily to be upheld, by virture
of the rulings rendered by the Apex Court in Col. A.S. Sangwan (supra)
(paragraphs 4) and Kasinka Trading (supra) (paragraphs 23). There also
cannot be any dispute with regard to the circumstances as to the applicability
of the principle of ‘Promissory Estoppel’ as made clear by the Apex Court
in D.C.M. Ltd. (supra) and as to the extent of ‘Legitimate Expectation’
discussed in P.T.R. Exports (Madras) pvt. Ltd. (supra). But, the question
is something else. The very word ‘Policy’ contemplates something which
either deals with the ‘present’ or the ‘future’. There cannot be any Policy
in respect of a transaction which had already occurred in the past, as the
change sought to be made in the Policy cannot convert the event already
occurred. In other words, a Policy evolved later, after expiry of the ‘Policy
period’, can’t guide or navigate a course of action already implemented based
on the terms of the ‘Policy’ existed at that time. The benefit provided under
the Policy ‘2004-2009’, as it existed earlier and as covered by the Rules
notified in this regard were sought to be altered by the State only after expiry
of the said Policy period, by issuing a Notification in the year ‘2011’. No
‘Notification’ or ‘instruction’ could have amended the ‘Rules’ framed and
notified in this regard and in fact, amendment of the Rules came only in the
year ‘2012’. By the time the amended Policy / Rules was issued, the
Petitioners had already acted upon the promise/concessions offered by the
Respondent- State and had pumped in necessary investments and set up the
Industry in the State by virtue of which, they had acquired the right to get
the investment subsidy in terms of the subsisting Policy / Rules which
governed the field during the Policy period. After expiry of the Policy period,
a new Policy for the year ‘2009-2014’ was notified by the Government w.e.f.
17-1-2015. It was after notification of the ‘new Policy’, that the Government
thought of introducing a ‘further cap’ to the already expired Policy (2004-
2009), simply stating that it was an omission or mistake to be rectified. In
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other words, the attempt of the Government was to re-write the terms of
the Policy / Rules which were formulated and notified (specifically incorporated
in the Agreement), making the industrialists like the Petitioners to have acted
upon it. After having acquired the desired results in the State, it was never
open for the State to have turned its back on such entrepreneurs, curtailing
their benefits as flowing from the Offer / Policy / Rules / Agreement, as
originally provided.
32. Yet another important aspect to be noted is that the extent of benefit
available to the Petitioners were clearly laid down and it was with reference
to the said extent of benefit in mind, that the investment was made by the
Petitioners. By virtue of the said investment, the benefit obtainable to them
(in terms of money /subsidy) was quite certain and this would have naturally
weighed much with the Petitioners in having fixed the ‘market price’ of their
products. In other words, the cost of raw materials, cost of labour, quantum
of statutory payments, cost of transportation, cost of electricity and such other
heads etc. matter much in the fixation of ‘sale price’, also providing a
reasonable extent of profit. The commodity thus manufactured fixing the ‘sale
price’ (based on the above factors, also reckoning the element of ‘investment
subsidy’ surely to get as offered / assured as per the notified Industrial Policy
/ Rules) has already been marketed and as such, if the amount payable
towards the Investment Subsidy as per the original terms of the Policy / Rules
is sought to be denied after expiry of the Policy period, it will simply result
in rupturing the financial base of the Petitioners, as the unconscionable
financial burden cannot be recovered by them ‘by resetting the sale price’
of the commodity which they had already sold out. To put it more clear, the
clock cannot be reset to have a level playing field. The belated wisdom or
the eagerness to have more profit for the State by fixing an “additional cap”
in respect of the quantum of Investment Subsidy is not liable to be considered
as mistake to be rectified in public interest, but for re-writing the terms of
contract. The State, in its attempt to generate revenue, can tap any source,
but care has to be taken, to see that the source itself is not let to be dried
up.
33. We are of the view that the Petitioners have made out a case that they
were having ‘Legitimate Expectation’ to have had the benefits flowing from
the Industrial Policy for year 2004-2009 and incorporated as part of the
Rules notified and existed throughout the Policy period. This is more so since,
similar terms of benefit were offered in the Industrial Policy originally notified

MSP Sponge Iron Vs. State of Chhattisgarh (CG)

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



 Tax Law Decisions (Vol. 63414

for the period 2001-2006, in respect of which, no plea is raised from the
part of the State as to any mistake having occurred therein. Admittedly, the
said Policy was prematurely terminated and a new Policy was introduced
for the period 2004-2009; when also the need to fix any “additional capping
of benefit” was never felt by the Government. As such, the explanation now
offered from the part of the Government, that it was only a mistake, which
required to be rectified in ‘public interest’ does not hold any water at all.
34. In the above facts and circumstances, we are of the firm view that the
course of action pursued by the Respondent-State in the case of the
Petitioners herein, curtailing the benefit of Investment Subsidy, which ought
to have been extended to them on the strength of the original Industrial Policy
2004-2009 and declared in the Investment Subsidy Rules, 2005 (as originally
notified in the Gazette) is not correct or proper. It is declared that the
Petitioners are entitled to have the benefit of Investment Subsidy to an extent
of 25% of the infrastructure cost, subject to a ceiling of the Sales Tax / VAT
/ CST paid in the State for the first ‘five’ years. In the said circumstances,
all the orders / proceedings passed in the case of the Petitioners, insofar as
they stand against said declaration are set aside. The Respondents are
directed to compute the benefits based on the investments made as per the
terms of the Industrial Policy 2004-2009 and the relevant Rules as originally
notified and given effect to as per the terms of the Agreement executed in
between. This shall be done, issuing necessary Certificate so as to enable
the Petitioners to avail the benefit as above as expeditiously as possible; at
any rate, without ‘two months’ from today.
35. Considering the persuasive submission made by the learned Advocate
General, that the State might be permitted to set off the subsidy amount to
be disbursed to the Petitioners against subsequent / remaining the tax liability
to be cleared by the Petitioners, considering the totality of the facts and
circumstances involved, we permit the Respondents-State to set off / adjust
the investment subsidy payable to the Petitioners, against the tax liability to
be cleared by the Petitioners in respect of any past, present or future
transactions.

The writ petitions are allowed. No costs.
❏
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(2019) 63 TLD 415 Authority for Advance Ruling, Karnataka
Harish Dharnia & Dr. Ravi Prasad M.P., Members

Kwality Mobikes (P) Ltd.
Advance Ruling No. : KAR ADRG 76/2018

September 24, 2019

AAR - Volume Discount - The Volume Discount received on
purchases in the form of credit note without any adjustment of GST is not
liable for GST.

AAR - Volume Discount - The Volume Discount received on Retail
(on sales) in the form of credit note without any adjustment of GST is not
liable for GST.

Since the amount received in the form of credit note is actually a
discount and not a supply by the applicant to the authorised supplier,
the applicant need not issue tax invoice for this transaction.

:: ORDER ::
Under Section 98(4) of the Central Goods and Services Tax Act,

2017 and under Section 98(4) of the Karnataka Goods & Services
Tax Act, 2017

1. M/s. Kwality Mobikes Private Limited, (called as the ‘Applicant’
hereinafter), having GSTIN number 29AAGCK4555K2Z0, has filed an
application for Advance Ruling under Section 97 of the CGST Act, 2017
and Section 97 of the KGST Act, 2017, in FORM GST ARA-01 discharging
the fee of Rs.5,000-00 each under the CGST Act and the KGST Act.
2. The Applicant is a private limited company and is registered under the
Goods and Services Act, 2017. The applicant has sought advance ruling in
respect of the following question:
a) Whether the volume discount received on purchases is liable for GST?

If yes, under which HSN/SAC?
b) Whether volume discount received on retail (on sales) is liable for GST?

If yes, under which HSN /SAC?
c) Whether the Company has to issue taxable invoice to this effect?
3. The applicant furnishes some facts relevant to the stated activity:
a. The applicant states that he is in the business of supplying motor vehicles.

Kwality Mobikes (P) Ltd. (AAR-Kar)

din
es

hg
an

gra
de

.co
m 

 
TAX LA

W
 D

ECIS
IO

NS



 Tax Law Decisions (Vol. 63416

He is the authorised dealer for Harley-Davidson India (hereinafter called
“authorised supplier”) who manufactures high end two wheeler
motorcycles. The applicant in its regular course of business purchases
the vehicles from the authorised supplier wherein it charges 28% GST
plus applicable Cess.

b. The Authorised supplier allows credit period of 30 days and also fixes
sales targets to the applicant. Besides, on purchase of vehicles which
are over and above the limit fixed on regular purchases, the applicant
is also eligible for volume discount, which is paid on monetary terms.

c. Hence, the company is eligible for Volume Discount on retail i.e. Sales
Commission) and on purchases over and above the target is eligible for
Regular Volume Discount (i.e. on purchases). The authorised supplier
issues Credit Note and this credit note is not affecting the purchase price
or sale price and hence has no effect on GST collected in the invoices.

4. FINDINGS & DISCUSSION :
We have considered the submissions made by the applicant in their

application for advance ruling as well as the additional submissions made by
Sri. KV Balasubramanyam, CA, during the personal hearing. We also
considered the issues involved on which advance ruling is sought by the
applicant and relevant facts. At the outset, we would like to state that the
provisions of both the CGST Act and the KGST Act are the same except
for certain provisions. Therefore, unless a mention is specifically made to such
dissimilar provisions, a reference to the CGST Act would also mean a
reference to the same provisions under the KGST Act.
4.1 The transaction of the applicant is examined and found that the
authorised supplier is issuing a tax invoice on the supply of goods to the
applicant and the applicant is taking credit of the input tax charged in the
invoice. The applicant when makes more purchases is eligible for the volume
discount on purchases and a credit note is issued by the authorised supplier
and no adjustment of price is made in respect of the goods already sold nor
any adjustment of GST is made in the credit note. The applicant is also not
claiming any reduction in input tax credit already claimed by him as it does
not affect the price of the goods sold. Hence, the amount received by the
applicant is in the form of an incentive provided by the authorised supplier
and does not affect the sale price of the goods already sold and hence there
is no liability to charge GST on the same.
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4.2 Further, the applicant when sells more than his target is eligible for the
incentive which is provided by the authorised supplier in the form of a credit
note without affecting the sale price of the goods purchased or sold. Even
this is in the form of incentive and no adjustment of price nor tax is done
either by the applicant or the authorised supplier. Hence, the amount received
by the applicant is in the form of an incentive provided by the authorised
supplier and does not affect the sale price of the goods already sold and
hence there is no liability to charge GST on the same.
4.3 Further, the applicant is not providing any service to the authorised
supplier and is only receiving the incentive. Indirectly, it has an effect on the
sale price of the goods purchased by the applicant from the authorised
supplier and is actually in the form of discount. But Section 15(3) of the
CGST Act, 2017 states as under:

“(3) The value of the supply shall not include any discount which is
given,-
(a) before or at the time of the supply if such discount has been duly

recorded in the invoice issued in respect of such supply; and
(b) after the supply has been effected, if -

(i) such discount is established in terms of an agreement entered
into at or before the time of such supply and specifically
linked to relevant invoices; and

(ii) input tax credit as is attributable to the discount on the basis
of document issued by the supplier has been reversed by the
recipient of the supply.”

Since credit note is issued as a post sale event, the same is not covered
under the clause (a) of the above provision. Further, the applicant has not
reversed the input tax credit attributable to the discount received in the form
of credit note from the authorised supplier, the same cannot be covered under
clause (b) above. Hence in view of the above, the credit note issued by the
supplier in the pertinent case does not have any effect on the value of supply
and hence is only a financial document for account adjustment for the
incentive provided. Hence there is no effect on the GST.
5. In view of the foregoing, we rule as follows

Kwality Mobikes (P) Ltd. (AAR-Kar)
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RULING
1. The Volume Discount received on purchases in the form of credit note
without any adjustment of GST is not liable for GST.
2. The Volume Discount received on Retail (on sales) in the form of credit
note without any adjustment of GST is not liable for GST.
3. Since the amount received in the form of credit note is actually a discount
and not a supply by the applicant to the authorised supplier, the applicant
need not issue tax invoice for this transaction.

❏

(2019) 63 TLD 418 In the Supreme Court of India
Hon’ble  R.F. Nariman, Surya Kant & V. Ramasubramanian, JJ.

State of West Bengal & Ors.
Vs.

Calcutta Club Limited
Civil Appeal No. : 4184 of 2009

Chief Commissioner of Central  Excise and Service & Ors.
Vs.

M/s. Ranchi Club Ltd.
Civil Appeal No. : 7497 of 2012

October 3, 2019

Deposition : In favour of assessee
Incorporated Club/ Association - The Supreme Court held

that clubs cannot be treated as separate in law from their members
and there is no sale transaction between a club and its members - No
Vat or Service Tax can be levied on on supplies by Incorporated Club/
Association to its members - The Finance Act of 1994 does not
purport to levy service tax on members’ clubs in the incorporated
form.

Appeal dismissed
4. The Tribunal referred to Article 366(29-A) of the Constitution of
India, Section 2(30) of the Act, its earlier decision in Hindustan Club
Ltd. v. CCT [Hindustan Club Ltd. v. CCT, (1995) 98 STC 347 (Tri)],
distinguished the
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authority rendered in Automobile Assn. of Eastern India v. State of W.B.
[Automobile Assn. of Eastern India v. State of W.B., (2017) 11 SCC 811
: (2002) 40 STA 154 (SC)] and, eventually, opined as follows:

“Considering the relevant fact presented before us and the different
judgments of the Supreme Court and the High Court we find that
supplies of food, drinks and refreshments by the petitioner clubs to their
permanent members cannot be treated as “deemed sales” within the
meaning of Section 2(30) of the 1994 Act. We find that the payments
made by the permanent members are not considerations and in the case
of Members’ Clubs the suppliers and the recipients (Permanent Members)
are the same persons and there is no exchange of consideration.”

Being of this view, the Tribunal accepted the contention of the
respondent Club and opined that it is not eligible to tax under the Act.
5.  Being dissatisfied with the aforesaid order passed by the Tribunal,
the Revenue preferred a writ petition and the High Court opined that
the decision rendered in Automobile Assn. of Eastern India [Automobile
Assn. of Eastern India v. State of W.B., (2017) 11 SCC 811; (2002) 40
STA 154 (SC)] , was not a precedent and came to hold that reading
of the constitutional amendment, as well as the provisions of the
definition under the Act, it was clear that supply of food, drinks and
beverages had to be made upon payment of consideration, either in cash
or otherwise, to make the same exigible to tax but in the case at hand,
the drinks and beverages were purchased from the market by the Club
as agent of the members. The High Court further ruled that the members
collectively was the real life and the Club was a superstructure only and,
therefore, mere fact of presentation of bills and non-payment thereof
consequently, striking off membership of the Club, did not bring the
Club within the net of sales tax. The High Court further opined that
in the obtaining factual matrix the element of mutuality was not
obliterated. The expression of the aforesaid view persuaded the High
Court to lend concurrence to the opinion projected by the Tribunal.
22. Finally, the Court concluded:

“11. The essential question, in the present case, is whether the
supply of the various preparations by each club to its members
involved a transaction of sale within the meaning of the Sale of

State of West Bengal Vs. Calcutta Club (SC)
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Goods Act, 1930. The State Legislature being competent to
legislate only under Entry 54, List II, of the Seventh Schedule to
the Constitution the expression "sale of goods" bears the same
meaning which it has in the aforesaid Act. Thus in spite of the
definition contained in Section 2(n) read with Explanation I of the
Act if there is no transfer of property from one to another there
is no sale which would be eligible to tax. If the club even though
a distinct legal entity is only acting as an agent for its members
in matter of supply of various preparations to them no sale would
be involved as the element of transfer would be completely absent.
This position has been rightly accepted even in the previous
decision of this Court.

12. The final conclusion of the High Court in the judgment
under appeal was that the case of each club was analogous to
that of an agent or mandatory investing his own monies for
preparing things for consumption of the principal, and later
recouping himself for the expenses incurred. Once this conclusion
on the facts relating to each club was reached it was unnecessary
for the High Court to have expressed any view with regard to the
vires of the Explanations to Sections 2(g) and 2(n) of the Act. As
no transaction of sale was involved there could be no levy of tax
under the provisions of the Act on the supply of refreshments and
preparation by each one of the clubs to its members."

31. What arises for deliberation now is whether the 46th Amendment
has done away with the principles contained in Young Men's Indian
Association (supra) and the other judgments on the doctrine of
mutuality, as applied to members' clubs.
50. Having gone through the judgment and order of the West Bengal
Taxation Tribunal dated 3rd July, 2006 and the impugned Calcutta High
Court judgment dated 1st February, 2008, and in view of the answers
to the three questions referred to the present Three Judge Bench (as listed
hereinabove), we are of the view that no interference is called for in
the findings of fact or declaration of law in this case. Accordingly, C.A.
No. 4184 of 2009 stands dismissed.
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71. With this background, it is important now to examine the Finance
Act as it obtained, firstly from 16th June, 2005 uptil 1st July, 2012.
72. The definition of “club or association” contained in Section
65(25a) makes it plain that any person or body of persons providing
services for a subscription or any other amount to its members would
be within the tax net. However, what is of importance is that anybody
“established or constituted” by or under any law for the time being in
force, is not included. Shri Dhruv Agarwal laid great emphasis on the
judgments in DALCO Engineering Vs. Satish Prabhakar Padhye and
Ors. Etc. (2010) 4 SCC 378 (in particular paragraphs 10, 14 and 32
thereof) and CIT, Kanpur Vs. Canara Bank (2018) 9 SCC 322 (in
particular paragraphs 12 and 17 therein), to the effect that a company
incorporated under the Companies Act cannot be said to be “established”
by that Act. What is missed, however, is the fact that a Company
incorporated under the Companies Act or a cooperative society
registered as a cooperative society under a State Act can certainly be
said to be “constituted” under any law for the time being in force. In
R.C. Mitter & Sons, Calcutta v. CIT, West Bengal, Calcutta (1959)
Supp. 2 SCR 641, this Court had occasion to construe what is meant
by “constituted” under an instrument of partnership, which words
occurred in Section 26A of the Income Tax Act, 1922. The Court held:

“The word “constituted” does not necessarily mean “created”
or “set up”, though it may mean that also. It also includes the
idea of clothing the agreement in a legal form. In the Oxford
English Dictionary, Vol. II, at pp. 875 & 876, the word “constitute”
is said to mean, inter alia, “to set up, establish, found (an
institution, etc.)” and also “to give legal or official form or shape
to (an assembly, etc.)”. Thus the word in its wider significance,
would include both, the idea of creating or establishing, and the
idea of giving a legal form to, a partnership. The Bench of the
Calcutta High Court in the case of R.C. Mitter and Sons Vs. CIT
[(1955) 28 ITR 698, 704, 705] under examination now, was not,
therefore, right in restricting the word “constitute” to mean only
“to create”, when clearly it could also mean putting a thing in
a legal shape. The Bombay High Court, therefore, in the case of
Dwarkadas Khetan and Co. Vs. CIT [(1956) 29 ITR 903, 907]

State of West Bengal Vs. Calcutta Club (SC)
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, was right in holding that the section could not be restricted in
its application only to a firm which had been created by an
instrument of partnership, and that it could reasonably and in
conformity with commercial practice, be held to apply to a firm
which may have come into existence earlier by an oral agreement,
but the terms and conditions of the partnership have subsequently
been reduced to the form of a document. If we construe the word
“constitute” in the larger sense, as indicated above, the difficulty
in which the learned Chief Justice of the Calcutta High Court
found himself, would be obviated inasmuch as the section would
take in cases both of firms coming into existence by virtue of
written documents as also those which may have initially come
into existence by oral agreements, but which had subsequently
been constituted under written deeds.”

73. It is, thus, clear that companies and cooperative societies which
are registered under the respective Acts, can certainly be said to be
constituted under those Acts. This being the case, we accept the
argument on behalf of the Respondents that incorporated clubs or
associations or prior to 1st July, 2012 were not included in the service
tax net.
74. The next question that arises is - was any difference made to this
position post 1st July, 2012?
75. It can be seen that the definition of “service” contained in Section
65B(44) is very wide, as meaning any activity carried out by a person
for another for consideration. “Person” is defined in Section 65B(37)
as including, inter alia, a company, a society and every artificial
juridical person not falling in any of the preceding sub-clauses, as also
any association of persons or body of individuals whether incorporated
or not.
76. What has been stated in the present judgment so far as sales tax
is concerned applies on all fours to service tax; as, if the doctrine of
agency, trust and mutuality is to be applied qua members’ clubs, there
has to be an activity carried out by one person for another for
consideration. We have seen how in the judgment relating to sales tax,
the fact is that in members’ clubs there is no sale by one person to
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another for consideration, as one cannot sell something to oneself. This
would apply on all fours when we are to construe the definition of
“service” under Section 65B(44) as well.
77. However, Explanation 3 has now been incorporated, under sub-
clause (a) of which unincorporated associations or body of persons and
their members are statutorily to be treated as distinct persons.
78. The explanation to Section 65, which was inserted by the Finance
Act of 2006, reads as follows:

“Explanation: For the purposes of this section, taxable service
includes any taxable service provided or to be provided by any
unincorporated association or body of persons to a member
thereof, for cash, deferred payment or any other valuable
consideration:”

79. It will be noticed that the aforesaid explanation is in substantially
the same terms as Article 366(29-A)(e) of the Constitution of India.
Earlier in this judgment qua sales tax, we have already held that the
expression “body of persons” will not include an incorporated company,
nor will it include any other form of incorporation including an
incorporated co-operative society.
80. It will be noticed that “club or association” was earlier defined
under Section 65(25a) and 65(25aa) to mean “any person” or “body
of persons” providing service. In these definitions, the expression “body
of persons” cannot possibly include persons who are incorporated
entities, as such entities have been expressly excluded under Section
65(25a)(i) and 65(25aa)(i) as “anybody established or constituted by or
under any law for the time being in force”. “Body of persons”, therefore,
would not, within these definitions, include a body constituted under any
law for the time being in force.
81. When the scheme of service tax changed so as to introduce a
negative list for the first-time post 2012, services were now taxable if
they were carried out by “one person” for “another person” for
consideration. “Person” is very widely defined by Section 65B(37) as
including individuals as well as all associations of persons or bodies of
individuals, whether incorporated or not. Explanation 3 to Section

State of West Bengal Vs. Calcutta Club (SC)
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65B(44), instead of using the expression “person” or the expression “an
association of persons or bodies of individuals, whether incorporated
or not”, uses the expression “a body of persons” when juxtaposed with
“an unincorporated association”.
82. We have already seen how the expression “body of persons”
occurring in the explanation to Section 65 and occurring in Section
65(25a) and (25aa) does not refer to an incorporated company or an
incorporated cooperative society. As the same expression has been used
in Explanation 3 post-2012 (as opposed to the wide definition of
“person” contained in Section 65B(37)), it may be assumed that the
legislature has continued with the pre-2012 scheme of not taxing
members’ clubs when they are in the incorporated form. The expression
“body of persons” may subsume within it persons who come together
for a common purpose, but cannot possibly include a company or a
registered cooperative society. Thus, Explanation 3(a) to Section 65B(44)
does not apply to members’ clubs which are incorporated.
83. The expression “unincorporated associations” would include persons
who join together in some common purpose or common action – see
ICT, Bombay North, Kutch and Saurashtra, Ahmedabad Vs. Indira
Balkrishna (1960) 3 SCR 513 at page 519-520. The expression “as the
case may be” would refer to  different groups of individuals either
bunched together in the form of an association also, or otherwise as
a group of persons who come together with some common object in
mind. Whichever way it is looked at, what is important is that the
expression “body of persons” cannot possibly include within it bodies
corporate.
84. We are therefore of the view that the Jharkhand High Court and
the Gujarat High Court are correct in their view of the law in following
Young Men’s Indian Association (supra). We are also of the view that
from 2005 onwards, the Finance Act of 1994 does not purport to levy
service tax on members’ clubs in the incorporated form.
85. The appeals of the Revenue are, therefore dismissed. Writ Petition
(Civil) No.321 of 2017 is allowed

(Full text of the judgment not produced here)
❏
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